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QUESTIONS PRESENTED:





(a)  Does the Board have the authority to review a matter regarding whether specially adapted housing grant funds may be paid to a veteran's widow, where the veteran dies after funds which have been awarded to him are deposited into an escrow account?





(b)  Whether the VA ADJUDICATION PROCEDURE MANUAL, M26-12, provisions concerning the disbursement of specially adapted housing grant checks in cases of the veteran's death are binding substantive rules. In particular, the Board asks the following questions:





(1)	Is Manual M26-12, Chap.7, para. 7.01, which addresses the subject of the veteran's death after disbursement of a specially adapted housing grant check to an escrowee, a substantive provision which is the equivalent of a VA regulation, and therefore must be followed by the Board in adjudicating claims made for such disbursement, and;





(2)	if so, does such provision apply in the case where, at the time of the veteran's death, construction of the specially adapted house for which the funds were intended had not yet begun?





DISCUSSION:





1.  In January 1994, the veteran was found to be eligible for a specially adapted housing grant under 38 U.S.C. § 2101 based on his service-connected disabilities.  In May 1994, a housing grant in the amount of $38,000 was authorized for the construction of a specially adapted house.  The funds were placed in an escrow account at a bank and an escrow agreement was signed by the veteran (by his wife who held his power of attorney), the building contractor, and the escrowee bank.  The escrow agreement provided, in part, that any dispute not resolved by the parties will be submitted to the Chief Benefits Director (now the Under Secretary for Benefits) whose decision shall be final. The veteran died in June 1994, before construction began on the house. Although the construction had not commenced, it appears that the plot of land upon which the house was to be built had been graded.  In October 1994, the escrowee bank returned the $38,000 to VA. Later that month, following a review by the Director of the Loan Guaranty Service, Veterans Benefits Administration (Central Office), it was determined that the veteran's widow was not entitled to the specially adapted housing grant (although expenses incurred in relation to the proposed building of the home would be considered for reimbursement) because the grant was personal to the veteran and could not be used after his death for construction of a home.  The veteran's widow appealed the decision to the Board of Veterans' Appeals (Board).





2.  In February 1997, the Board dismissed the widow's appeal for lack of jurisdiction.  The Board determined that the question of how the veteran's $38,000 grant (placed in escrow prior to the veteran's death but returned to VA after his death) should be disbursed did not involve a VA benefits question within the Board's jurisdiction to review.  The widow then sought review of the decision by the U.S. Court of Appeals for Veterans Claims (CAVC). Subsequently, the CAVC granted a joint motion of the parties to vacate the Board's decision and remand the case to the Board for further action.  The parties' joint motion to the court indicates that "the decision to be made is whether or not a veteran's widow is eligible derivatively after the veteran's death, as surviving spouse (or a representative of the veteran's estate), for the specially adapted housing grant which had been awarded to the veteran and placed in escrow." JOINT MOTION FOR REMAND AND TO STAY FURTHER PROCEEDINGS, filed March 12, 1999, No. 97-0521, United States Court of Appeals for Veterans Claims.  The Board's subject request for legal opinion followed.





3.  With regard to the jurisdictional question, the ultimate issue in this appeal is whether the claimant, either as the surviving spouse of the veteran or as the representative of the veteran's estate, may receive the specially adapted housing grant funds in order to continue the construction of the specially adapted home.  As noted in VAOPGCCONCL 3-95, 38 U.S.C. § 7104(a) grants the Board jurisdiction to review "[a]ll questions in a matter which under [38 U.S.C. §] 511(a) ... is subject to decision by the Secretary. Section 511(a) authorizes the Secretary to "decide all questions of law and fact necessary to a decision by the Secretary under a law that affects the provision of benefits... to veterans or the[ir] dependents or survivors ...."  There is no question that the Board has jurisdiction to review decisions concerning claimants' eligibility for specially adaptive housing grants. See Pappalardo v. Brown, 6 Vet. App. 63 (1993).  In its February 1994 decision, the Board determined that VAOPGCCONCL 1-97 was for application.  That opinion held that the Board does not have jurisdiction to review the manner in which a VA office of jurisdiction approves the disbursement of funds held in escrow as part of a specially adapted housing grant because the law did not grant veterans a right to question all of the day-to-day decisions regarding how VA actually provides benefits.  This was so, the opinion provided, because those day-to-day decisions do not affect whether a veteran is or is not eligible for a benefit.  This matter is clearly distinguishable from the situation addressed in VAOPGCCONCL 1-97 in that it does not concern the matter of day-to-day decisions regarding how VA actually provides benefits, nor does it concern merely the manner in which the funds are disbursed.  Rather, this appeal concerns a widow's eligibility to retain use of grant monies previously awarded to the veteran.





4.  In this instance, the widow's eligibility would be derivative; that is, she is not claiming the benefit in her own right.  Nonetheless, the determination regarding the widow's eligibility would be subject to the same considerations as any other eligibility determination involving benefits.  Clearly, it involves questions subject to decision by the Secretary under a law affecting provision of benefits to a veteran or his survivor within the purview of 38 U.S.C. § 511(a) and, hence, of 38 U.S.C. § 7104(a).  Thus, we conclude that the Board would have jurisdiction to decide this case on its merits.





5.  It next becomes necessary to determine whether the provisions of VA ADJUDICATION PROCEDURE MANUAL M26-12, Chap.7, para. 7.01 would be for application. This determination depends on whether these provisions are considered to be substantive rules that would affect claimants' rights to benefits.  Case law interpreting the Administrative Procedure Act (APA), 5 U.S.C. § 552, defines substantive rules (required to be published in the Federal Register) as "those that effect a change in existing policy or which affect individual rights and obligations (emphasis added)."  National Organization of Veterans' Advocates, Inc. et al. v. Secretary of Veterans Affairs, Nos. 00-7095, -7096,   -7098, slip op. at 17 (Fed. Cir. Aug. 16, 2001) and Splane v. West, 216 F.3d 1058, 1063 (Fed. Cir. 2000) (citing Paralyzed Veterans of America v. West, 138 F.3d 1434,1436 (Fed. Cir. 1998) (quoting Orengo Caraballo v. Reich, 11 F.3d 186, 195 (D.C. Cir. 1993)). Section 551(4) of the APA (5 U.S.C. § 551(4)), defines a rule as "the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy ...." See Fugere v. Derwinski, 1 Vet. App. 103, 107, aff'd, 972 F.2d 331 (Fed. Cir. 1992).  In Fugere, the court found a VA adjudication manual provision (VA Adjudication Manual M21-1 P 50.13 (directing certain actions affecting disability ratings for hearing loss)) to be substantive in nature and, therefore, subject to notice and comment.  The court stated that a rule is considered either substantive or interpretive, and "[t]he particular label placed upon it by the [agency] is not necessarily conclusive, for it is the substance of what the [agency] has purported to do and has done which is decisive."  Id. at 107 (citing Columbia Broadcasting System, Inc. v. United States, 316 U.S. 407, 416 (1942) (citations omitted)).  It noted further that a rule is substantive in nature when it "has the force of law and narrowly limits administrative action." Id. (citing Carter v. Cleland, 643 F.2d 1, 8 (D.C. Cir. 1980); Guardian Federal Savings & Loan Ass'n. v. FSLIC, 589 F.2d 658, 666-67 (D.C. Cir. 1978)).  In contrast, an interpretive rule is one that merely clarifies or explains an existing rule or statute." Carter, at 8; Guardian Federal Savings & Loan, 589 F.2d at 664.





6.  VA ADJUDICATION MANUAL M26-12, Chap.7, para. 7.01 does not merely clarify or explain an existing rule or statute.  Rather, it directs the action to be taken in the case of a death of a beneficiary following disbursement of a specially adapted housing grant, as follows:





The intervention of the death of the veteran after disbursement of the grant check presents no administrative problems to the VA, provided the home is completed and acquired by the veteran’s heir.  This is true even if, at time of death, he or she had not actually acquired title to the home or if acts remained to be performed before the grant proceeds could be applied to the intended purpose.  The crucial question in deciding partial pay out of the grant funds for the account of the veteran's heir can be made after the veteran's death, is whether VA disbursed the grant before the veterans died.





	VA ADJUDICATION MANUAL M26-12, Chap.7, para. 7.01.





7.  The cited Manual paragraph has "the force of law and narrowly limits administrative action" in that it prescribes what action must be taken based on the facts at hand and clearly affects a substantive right. In our view, the manual provision fits within the statutory and common law definitions of a substantive rule.  Thus, it must be followed by the Board.  In this regard, according to the Manual's terms, if the home were to be completed and acquired by the veteran's widow, VA would be required to make the grant monies available to her.





	HELD:





(a) The Board of Veterans Appeals has jurisdiction to decide whether specially adapted housing grant funds may be paid to a veteran's widow, where the veteran dies after funds which have been awarded to him are deposited into an escrow account.





(b)(1) Manual M26-12, Chap.7, para. 7.01, which addresses the subject of the veteran's death after disbursement of a specially adapted housing grant check to an escrowee, is a substantive provision which is the equivalent of a VA regulation.  Therefore, the Manual provision must be followed by the Board in adjudicating claims made for a disbursement of SAH grants.





			(2) Such provision, according to its terms, would apply in a case where, at the time of the veteran's death, construction of the specially adapted house for which the funds were intended had not yet begun, provided the home is completed and acquired by the veteran's widow.
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