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O R D E R
On October 21, 2004, the Court issued a precedential opinion in this case.  On November 4, 2004, the Secretary filed an unopposed motion for leave to correct the Board of Veterans' Appeal (Board) decision of January 17, 2001, the decision on appeal before this Court.  The Court notes that the Board decision contains an apparent clerical error.  

The issue on appeal before the Board and discussed in the analysis section of the Board decision was correctly framed as an "entitlement to a waiver of the recovery of an overpayment of pension benefits in the amount of $9,257.00, to include the issue of whether waiver of recovery is precluded by bad faith."  At the end of the same discussion, the Board erroneously denied the claim as one for "[w]aiver of recovery of the loan guaranty indebtedness."  Compare Record (R.) at 1 and 3, with R. at 14.  The Court agrees with the Secretary's position that this mistake constitutes a "nonsubstantive and non prejudicial error."  Secretary's Motion at 2.

In Lauigan v. Principi, 5 Vet.App. 358 (1993) (per curiam order), relied upon by the Secretary, the Secretary, on behalf of the Board, was seeking to correct an error in the Board decision.  In this case, there is no representation, proffer, or underlying set of facts from which the Court can conclude that the Board has agreed to make the suggested correction to its decision.  See, e.g., 38 U.S.C. § 7103(a) (Board may correct obvious errors); cf. Cerullo v. Derwinski, 1 Vet.App. 195, 200 (1991) (noting the conditions for remand to correct obvious errors).  In light of the obvious need for correction and in the face of no opposition the Court will sua sponte modify the Board decision.  See 38 U.S.C. § 7252(a) (authorizing the Court to modify a Board decision).  Application of section 7252(a) is appropriate in this circumstance to permit the Court to correct the error in the Board decision.  

The language on the final page of the Board decision, under ORDER (R. at 14), will be modified to read, "Waiver of recovery of an overpayment of veteran's improved pension benefits in the amount of $9,257.00, precluded by a finding of bad faith on the part of the veteran."  The Court's published precedential opinion in this matter will be corrected to reflect the Court's modification of the Board decision.  

Upon consideration of the foregoing, it is

ORDERED that the Secretary's motion for leave to correct is denied as moot.  It is further





ORDERED that the January 17, 2001, Board decision on appeal in this matter is MODIFIED consistent with this order. 

DATED:
November 10, 2004



PER CURIAM.

