This chapter was previously M27-1, Part III, Section I, Chapter 10.  It was redesignated as M21-1, Part VIII, Section I, Chapter 10 in April 2000 due to a reorganization.  The content of this chapter was not changed.
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	CHAPTER 10.  BONDS AND WITHDRAWAL AGREEMENTS





10.01 SURETY BONDS FOR FEDERAL FIDUCIARIES





	a.  General.  Under 38 C.F.R. 13.105(a), the Veterans Services Officer (VSO) is authorized to require a corporate surety bond from a legal custodian, custodian-in-fact, or institutional award payee if considered necessary to protect the interest of the beneficiary.  Any such bond shall be payable to the Secretary for Veterans Affairs for the use and benefit of the beneficiary.  Whenever a bond is necessary, the VSO must require a periodic accounting.  However, not all accounting cases will require a bond.





	b.  Legal Custodian.  In legal custodian cases, the need for surety bonds to assure the reasonable protection of beneficiaries' interests will be more frequent than in other Federal fiduciary cases, particularly when the fiduciary relationship is of indefinite duration.  Among the factors for consideration in determining the need for a bond and the amount required for the adequate protection of the beneficiary's interests are:





	(1)  The relationship between the fiduciary and beneficiary.





	(2)  The extent to which the fiduciary has demonstrated a personal interest in the beneficiary.





	(3)  The financial standing and general stability of the fiduciary.





	(4)  The amount of funds surplus to anticipated needs, initially and/or thereafter.





	(5)  The existence of other individuals with sufficient awareness of and interest in the beneficiary's welfare to notify VA if the fiduciary does not properly use the funds for the beneficiary's care.





	c.  Custodian-In-Fact and Institutional Award Payees.  While the VSO is authorized to require surety bonds in these cases, exercise of this authority should be infrequent due to the limited scope and duration of the fiduciary relationship.


 


	d.  Minimal Requirements for a Bond.  Questions concerning the legality of a bond should be referred to the Regional or District Counsel.  However, at a minimum, the bond must be obtained from a bonding authority recognized in the state of jurisdiction, and must include:





	(1)  The amount of the bond,
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	(2)  The names of the fiduciary and beneficiary,





	(3)  The name of the bonding company,





	(4)  Affirmation by the bonding company that they will pay.





	e.  Change in Principal VSO.  When a VSO transfers a Principal Guardianship Folder (PGF) involving a Federal fiduciary with a corporate surety bond to another jurisdiction,  the receiving VSO will be advised of any adjustments or actions required on the bond.  The receiving VSO will take any corrective action required.





10.02  SURETY BONDS FOR COURT-APPOINTED FIDUCIARIES





	a.  General.  Decisions concerning surety bonds for court-appointed fiduciaries are made for the most part according to the provisions of state law and are the jurisdiction of the Regional or District Counsel (38 C.F.R. 14.709).  It is VA policy to require, where possible under state laws and rules of the court, corporate surety bonds in all court-appointed fiduciary cases where the fiduciary is an individual and the estate is sufficient to justify the expense of procuring a corporate surety bond.  "Blanket bonds," usually involving state entities such as public guardians or state veterans commissions, may have actual individual case liability limits less than the amount of the beneficiary's estate.  In these cases, VA cannot require bonds which cover the amount of any individual estate.





	b.  Estate Analyst Responsibility.  The estate analyst reviews each case to determine whether a surety bond is necessary.  The estate analyst is also responsible for reviewing any existing bonds to determine their adequacy and informing the fiduciary or fiduciary's attorney when the bonds are found to be deficient.  Except as provided in subparagraphs (1) through (4) below, surety bonds will be required in an amount not less than the accumulated personal estate derived from VA benefits plus the anticipated annual income from VA benefits for the ensuing year.





	(1)  When, pursuant to state law, assets derived from VA benefits are deposited subject to release only upon court order, the amount of the surety bond may be reduced accordingly.





	(2)  When court-appointed fiduciaries are required to furnish a surety bond, the court's decision as to the amount will be controlling.





	(3)  When permissible under state law, no objection need be made if the court declines to require a surety bond of a court-appointed fiduciary in cases in which both of the following conditions exist:
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	(a)  The fiduciary has demonstrated an active personal interest in the beneficiary.





	(b)  All VA benefits are needed for current maintenance and support.





Note:  It is understood that the above conditions will not apply in all cases.  The court may decline to require a surety bond on other grounds.  The VSO then has the discretion to determine whether an objection should be filed.  The PGF must be fully documented to support this decision.





	(4)  When permissible under state law, a surety bond may be accepted in an amount not less than the accumulated VA estate and anticipated net increase from VA benefits for the ensuing year if the conditions prescribed in subparagraph (3)(a) above exist.





10.03  PERSONAL SURETY FOR COURT-APPOINTED FIDUCIARY





	a.  General.  When the estate is large enough to support premium payments, a corporate surety is preferred.  However, there are some circumstances when, if state law permits and the situation is favorable, the fiduciary may submit a bond with personal sureties, subject to the approval of the Regional or District Counsel (38 C.F.R. 14.709(b)).  Such circumstances could include cases in which the estate value is low and cases in which a corporate bond cannot be obtained.  Each personal surety must be worth at least the penal sum named in the bond over and above all debts, liabilities, and exemptions, and must qualify according to state law.  When there is a question as to the ability of a personal surety to meet any probable liability, the VSO will notify the fiduciary and the Regional or  District Counsel.





	b.  Review.  A review of the worth of a personal surety will be made at the time of the regular accounting, but in no event should the period between reviews exceed 3 years.





	c.  Documentation.  The PGF will be documented to show that a review of the worth of a personal surety has been completed.  Satisfactory documentation is a certification completed and filed with the court by each personal surety outlining the penal sum of the bond, certifying the obligation as surety on the bond, and describing the property.  A memorandum to the PGF will also suffice when there is evidence that a personal surety has been filed with the court.





	d.  Substitution for Personal Surety.  When an accounting indicates that the estate is sufficient to justify the cost of a corporate surety bond, both the fiduciary and the Regional or District Counsel will be so notified.  The VSO will recommend that a corporate surety bond be substituted for the personal surety.
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10.04  VALUE OF ACCUMULATED ESTATE FOR SURETY  BOND  PURPOSES





	The beneficiary's assets must be calculated to determine the true value of the estate at any given time.  Value of estate is determined as follows:





	a.  The current value of interest-bearing savings and checking accounts must be calculated or reported by the financial institution.





	b.  The initial cost of U.S. savings bonds, series E, must be used to determine their original value.  That amount should be subtracted from the attained maturity value to determine the amount of increase in the estate value.





	c.  Until other factors show need for adjustment in the amount of the surety bond, cost or face value may be used for other types of securities.  In arriving at the amount of a new or additional surety bond, the actual value of the securities should be ascertained and taken into consideration.  Savings bonds registered under 38 C.F.R. 13.103(b) need not be covered by the surety bond.





10.05  ADEQUACY OF BOND AMOUNT 





	a.  General





	(1)  When the amount of the bond is inadequate under VA policy, the fiduciary will be required to provide an adequate bond.  If, after attempted corrective action (including a field examination visit), the fiduciary fails to provide a sufficient additional bond, the matter will be referred to the Regional or District Counsel for appropriate action.





	(2)  When the amount of a corporate surety bond is substantially greater than the combined existing estate and anticipated annual income, the fiduciary will be asked to decrease the amount of the bond only if there will be a significant decrease in the bond premiums and if local law and procedures allow such action.  If the fiduciary fails to do so upon request, the matter will be referred to a field examiner or the Regional or District Counsel for appropriate action.





	b.  Court-Appointed Fiduciaries





	(1)  When the amount of the court-appointed fiduciary's bond is adequate for VA estate but is inadequate to cover other estate assets, the court and the fiduciary will be informed regarding the pertinent facts.  Ordinarily, no further action to require a bond increase will be necessary.
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	(2)  When permissible under state law, a lesser degree of protection approved by the court may be accepted without objection when it is determined that such action continues to protect the estate adequately.





10.06  EVIDENCE OF SURETY BOND





	The PGF will be documented to show evidence of adequate bond as follows:





	a. Court-Appointed Fiduciary





	(1)  By either a copy of each bond, certified by the custodian of the record or the field examiner, or


	


	(2)  A separate statement by the custodian of the record or the field examiner that each bond on file was personally examined and found legal.  The amount of the bond and the name and address of the surety or sureties must be included.





	b.  Federal Fiduciary.  By the corporate or personal surety bond signed by the fiduciary and the authorized agent of the surety.





Note:  If personal property is the basis for the surety bond, the field examiner must verify that the property still exists, that its value remains, and that the value is unencumbered in any other way.





10.07  DEFAULT OF CORPORATE SURETY





	If any surety company is placed in receivership or ceases to do business in a particular state, the VSO will take the necessary action to have proper bonds substituted in Federal fiduciary cases and refer the matter to the Regional or District Counsel for such other action as may be appropriate.





10.08  WITHDRAWAL AGREEMENTS





	a.  General.  In some instances, it is not reasonable or practical to insist that a court-appointed fiduciary be obtained or that a fiduciary acquire a surety bond to maximize protection of the beneficiary's VA estate.  Instead, the VSO may require a legal custodian to furnish VA Form 27-8473, Withdrawal Agreement, and deposit funds in an interest or dividend-paying account in a Federally insured institution.  The institution may be a bank, savings and loan association, building and loan association, or a credit union.  A state insured institution, while permissible, should be considered only as a last resort.   See 


38 C.F.R. 13.105(a)(2).
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	b.  Terms of Withdrawal Agreement.  The withdrawal agreement is a three-party contract in which VA, the legal custodian, and the institution all agree that funds issued by VA for the beneficiary, which are deposited in the account, may be withdrawn only with the written consent of the VSO.





	c.  Use of Withdrawal Agreement





	(1)  A withdrawal agreement should be obtained when necessary to protect the beneficiary's interests.  Not every fiduciary will be required to enter such an agreement.  A withdrawal agreement may be useful when all of the following conditions are met:





	(a)  A court-appointed fiduciary is not needed; and





	(b)  Circumstances indicate the need for close control by VA over use of the savings; and





	(c)  The savings will not be required for the immediate needs of the ward; and





	(d)  There are substantial savings or anticipated savings (usually in excess of $6,000) to be managed by a fiduciary; and





	(e)  Part or all of the savings cannot or do not need to be protected by a bond.





	(2)  A decision to place an account under the protection of a withdrawal agreement should be carefully weighed.  The legal custodian should not be placed in a position of having to make regular requests to VA to release funds for the beneficiary's needs.





	d.  Use of Withdrawal Agreement for Court Appointed Fiduciaries.  Use of the withdrawal agreement is not limited to Federal fiduciaries.  It may be used under certain circumstances for court appointed fiduciaries.  For example, it may be used when, in the opinion of the VSO, a bond is inadequate.





10.09  INITIATING A WITHDRAWAL AGREEMENT





	a.  General.  The restriction imposed on the use of funds by initiating a withdrawal agreement and the method of its implementation must be explained to the fiduciary at the time of the decision.  The field examiner should try to have the agreement executed by the fiduciary and the financial institution of the fiduciary's choice during the field examination.  If undue delay would result or there are other significant factors that prevent its completion, the transaction may be accomplished through the mail.  If the transaction is accomplished through the mail, the financial institution must sign VA Form 27-8473 before the initial check is released.
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	b.  Preparing the Withdrawal Agreement.  VA Form 27-8473 will be prepared in triplicate and signed by the VSO or designee, the fiduciary, and an appropriate official of the financial institution.  The fiduciary and the savings institution will each retain a copy, and the original will be filed in the PGF.  The field examination narrative report or VA Form 27-555a, Designation of Payee, will indicate if a withdrawal agreement is in effect or expected.  If obtained during the field examination, the signed withdrawal agreement will be attached to the report.  Otherwise, the field examiner will request office personnel to complete the transaction by mail.  The VSO or designee must negotiate with the financial institution to define acceptable signatory procedures for releasing funds. 





	c.  Initial Benefits Check Delivered to VSO





	(1)  For an initial appointment field examination, the "Name and Address of Payee" section on VA Form 27-555, Certificate of Legal Capacity To Receive and Disburse Benefits, or VA Form 27-555 will show the fiduciary's name and the mailing address as in care of the VSO at the regional office.





	(2)  When there is a running award in effect, the estate analyst will change the name and address in the Benefits Delivery Network (BDN) Master Record so the next check should be mailed to the fiduciary in care of the VSO at the regional office address.





	d.  Completing the Transaction and Delivering the First Check.





	(1)  If the transaction is completed in person, the check and withdrawal agreement form will be given to the field examiner who will make an appointment to meet with the fiduciary at the savings institution of the fiduciary's choice.





	(2)  If the transaction is accomplished by mail, the field examiner will make arrangements with the fiduciary and the insured financial institution for the mailing of the benefit check and VA Form 27-8473 to the institution by the VSO.  When the benefit check arrives at the regional office, it will be mailed to the savings institution with the completed withdrawal agreement which shows the amount for deposit.  At the same time the fiduciary will be notified that the check has been mailed.  The fiduciary can then endorse the check at the institution and make the agreed deposit.  The savings institution will be requested to return the original of the withdrawal agreement to the VSO with the necessary signatures.





	e.  Follow-up Action.  After the first check has been delivered to the financial institution, the mailing address will be changed in BDN to either that of the financial institution or of the fiduciary, as indicated by the field examiner.
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	f.  Beneficiary Account Already Established.  If the withdrawal agreement is to be applied to an already existing beneficiary account, the field examiner or office employee will complete VA Form 27-8473 in its entirety and make appropriate arrangements for the signing of the form by the financial institution and the fiduciary.  Fiduciary personnel will also make arrangements for the mailing of the benefit check or personal delivery of the check by the field examiner.








10-8














