This chapter was previously M27-1, Part III, Section I, Chapter 8.  It was redesignated as M21-1, Part VIII, Section I, Chapter 8 in April 2000 due to a reorganization.  The content of this chapter was not changed.
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CHAPTER 8.  POLICIES IN ESTATE SUPERVISION





8.01  ROLE OF THE ESTATE ANALYST





	The estate analyst has shared responsibility with supervisors, field examiners, and other fiduciary staff for making administrative and quasi-legal determinations involving the overall supervision of beneficiary estates and the protection of rights to benefits.  There is considerable crossover of interests and a mutual support between estate analysts and field examiners.  Estate analyst responsibilities include:





	a.  Reviewing monetary needs of the beneficiary and adjusting allowances accordingly when court action is not required.





	b.  Authorizing liquidation of bonds and release of funds from restricted accounts.





	c.  Acting to protect insurance and other rights to VA benefits and advising fiduciaries of other Federal and State benefits to which the beneficiary may be entitled.  Examples are:





	(1)  Reviewing records to ensure that all beneficiaries and dependents are accounted for in award actions, e.g., dependent parents and children living with other relatives.





	(2)  Identifying situations where there is a possibility for additional benefits, such as aid and attendance or housebound or benefits for a child over age 18 who remains in school.





	(3)  Ensuring that possible entitlement to medical benefits was discussed with the fiduciary and dependents.





	(4)  Making certain that the spouse and children are aware of possible entitlement to Dependent's Educational Assistance.





	(5)  Ensuring a request for waiver of insurance premium is submitted for government life insurance policies still in effect or application for reinstatement and waiver of lapsed policies when indicated.  Ensuring that RH insurance is explained to eligible veterans.





	(6)  Following up diaries when there is a need for the beneficiary and/or the fiduciary to supply information (such as income information) necessary for continuation of benefits.








			8-1





M21-1, Part VIII	June 16, 1995


Section I





	(7)  Ensuring that beneficiaries are aware of possible entitlement to state and local welfare programs, education benefits, and other community services.





	d.  Initiating and responding to correspondence pertaining to individual estate supervision.





	e.  Initiating action to have payments adjusted, suspended, resumed, or recovered, when appropriate.  One such action is requesting a possible successor fiduciary when the current fiduciary does not account properly or there is evidence of  unauthorized expenditures or misappropriation of the beneficiary's funds.  Another action is notifying the Adjudication Division of excessive income, death, hospitalization or incarceration of the veteran, or other evidence of fraud, waste, or abuse.  When suspension of payments may result in hardship to the beneficiary, every available alternative (including recognition of a custodian-in-fact) will be pursued before initiating suspense action.





	f.  Requesting transfer of institutional award funds to VA for disposition when the veteran dies.





	g.  Monitoring Personal Funds of Patient accounts.





	h.  Determining if care and maintenance award is in order (38 C.F.R. 13.71).





	i.  Requesting field examinations for estate administration problems and benefit issues.





	j.  Taking follow-up or corrective action required in any case.





	k.  Developing missing veteran cases.





	l.  Communicating and/or coordinating with Adjudication, Insurance, or Finance activities to arrange prompt release of funds when financial hardship exists.





	m.  Identifying legal problems for action by the Regional or District Counsel.





	n.  Identifying those cases in which Federal escheat statutes may apply upon the death of a beneficiary, and initiating action to recover funds from those estates to which the Government is entitled.





	o.  Executing the change of fiduciary (CFID) command to update and correct master records.





	p.  Insuring that all information on individual cases in the Fiduciary Beneficiary System  is both accurate and current.
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8.02  ESTATE ANALYST DUTIES REGARDING ACCOUNTS





	When the fiduciary is required to submit an accounting, the estate analyst will:





	a.  Perform a comprehensive audit of the account including balances, income, expenditures, fees, investments, and commissions.  Take any necessary corrective actions.  See M27-1, Part III, Chapter 9 for information on accountings.





	b.  Prepare the accounting for court-appointed fiduciaries when VA is attorney-of-record and the fiduciary is unable to give such accounting.  The estate analyst may assist other fiduciaries in preparing accounts when asked.





	c.  Give final VA approval of accounts received from fiduciaries except those accounts showing any of the following conditions:





	(1)  A major accounting deficiency which the fiduciary will not resolve and which requires personal contact to resolve.





	(2)  A possibility of embezzlement or misappropriation.





	(3)  Excessive attorney fees.





	(4)  Excessive fiduciary commissions when an adjustment cannot be effected by communication with the fiduciary.





	(5)  Illegal or questionable investments.





	d.  Determine adequacy of surety bonds, and request additional security when indicated.  Ensure that the estate is protected by a properly restricted account, if applicable.





8.03  PROTECTING VA AND PRIVATE SOURCE FUNDS





	The Veterans Services Officer (VSO) is authorized to take all appropriate steps to protect VA funds, including requests to the Regional or District Counsel for legal proceedings.  VA is authorized to review a beneficiary's total  estate.  Fiduciary personnel will review a fiduciary's management of both VA and non-VA funds.





	a.  Mismanagement of Funds.  When non-VA funds are mismanaged by court-appointed fiduciaries, the VSO will request the Regional or District Counsel to advise the court, formally if necessary.  In addition, the VSO may initiate action to suspend VA
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benefit payments or establish a successor fiduciary, if appropriate.  In cases of mismanagement by a Federal fiduciary, fiduciary personnel will consider all options to resolve the problem, including the appointment of a successor fiduciary.





	b.  Presumption As To Use.  Congress intended VA benefits to be used for the care and maintenance of the beneficiary and any dependents.  When VA funds are commingled, determining whether the VA funds remain or were spent is usually a question of fact.  If there is no factual evidence to indicate otherwise, VA benefits are presumed to have been spent before other funds, including Social Security and inherited funds.  Inherited funds are not considered VA funds, even though they may have been originally paid to a beneficiary by VA.





	c.  Estate Administration Expenses.  When a court-appointed fiduciary is managing both  VA and non-VA funds, the expenses of administering the funds are presumed to have been paid proportionately from each fund.  VA funds may not be presumed paid for the management of non-VA funds.





	d.  When Presumption As To Use Is Not In Order.  The presumption that VA funds were used first will not be made when to do so would preclude or limit VA intervention in cases of fiduciary misconduct or when excessive fees are claimed (unless the excessive fees pertained only to non-VA funds and the matter has been referred to the court).  Questions pertaining to the payment of debts incurred prior to the appointment of the fiduciary or matters concerning nonassignability or exempt status of VA benefits (38 U.S.C. 5301) should be referred to the Regional or District Counsel for legal opinion.





8.04  INVESTMENT POLICY





	a.  VA Funds in Investments.  Generally, VA benefits are to be used to promote the welfare and best interest of the beneficiary.  For minor beneficiaries, VA policy is to encourage saving any surplus VA funds for education of the beneficiary.  The accrued funds should also be readily available for medical or other emergency needs.  For adult beneficiaries, VA policy is to use VA benefits generously for the current needs and comforts of the beneficiary, to the extent that the funds can be used effectively.  VA funds may be invested when funds are not immediately needed to maintain the beneficiary.  Investments should be maintained separately for each beneficiary whose VA benefits are paid to a legal custodian or individual court-appointed fiduciary.





	b.  VSO Responsibility.  The VSO will review and, to the extent possible, determine the legality and prudence of investments involving VA income or estates.  When notice of a contemplated or actual illegal or imprudent investment comes to the attention of the





8-4


M21-1, Part VIII	June 16, 1995


Section I





VSO, he or she will take immediate action to protect the beneficiary's estate.  Any question as to the legality will be referred to the Regional or District Counsel for an opinion.





	c. Prudent Investments





	(1)   An investment shall be considered prudent if it is in an interest or dividend-paying account in a Federally insured institution, or in court-appointed cases, in securities issued or guaranteed by the United States.  Investment of VA funds in State insured accounts should be considered only as a last resort.





	(2)  If VA assets are in savings or other interest bearing accounts and the insuring agency or entity will not insure them in one institution up to the full amount of the VA principal, the fiduciary should be asked to split the savings into two or more institutions.





	(3)  Investing VA funds in an account that requires a penalty or loss of interest if funds are withdrawn before a specified date is permitted.  However, if circumstances exist that make premature withdrawal of these funds likely, the fiduciary should consider investing in two or more smaller accounts, any one of which could be liquidated without affecting loss of interest to the other account(s).





	d.  Investments by Legal Custodians.  Under 38 C.F.R. 13.103, VA benefits paid to legal custodians on behalf of a beneficiary may be invested only in U.S. savings bonds, pre-need burial trusts, or interest or dividend-paying accounts which are state or federally insured.  Accounts will be registered as follows:





	(1)  Savings Bonds.  (Beneficiary's Name), (Social Security Number), under custodianship by designation of the Department of Veterans Affairs.





	(2)  Savings Accounts.  (Beneficiary's Name), by (Legal Custodian's Name), Legal Custodian.


	


	e.  Investments by Court-Appointed Fiduciaries





	(1)  Generally, safety, assured income, stability of principal, and ready convertibility for emergencies, educational expenses, and other requirements are more desirable than a long-term yield.  Fiduciary personnel will inform court-appointed fiduciaries of these standards at the time of the initial appointment.





	 (2)  When court authorization is required, the VSO will make prompt referral to the District Counsel.  The supervising court determines the legality and prudence of investments.  However, as a direct party of interest in a court proceeding involving VA
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assets, VA has the duty of making the court aware of investments that are illegal or considered to be imprudent by VA policy standards, and of making objections when indicated.





	(3)  When court authorization is not required, the VSO should timely advise fiduciaries of anticipated expenses which in turn should influence the type of investment.





	(4)  A special problem exists in determining the prudence of other investments like common trust or mutual funds and stocks.  These investments are not necessarily speculative. Properly managed, they have a definite place in the investment field.  To be advantageous, this kind of investment, because of market fluctuations and management costs, must continue over a considerable period of time.  Early liquidation of these types of investments, even for emergency needs, can result not only in a loss of earnings but also of principal. 


	


	(5)  The VSO will consult with the Regional or District Counsel before approving or disapproving  new or less traditional types of investments.


 


8.05  REAL ESTATE AND MORTGAGES





	When a court-appointed fiduciary invests in real estate or mortgages, the VSO will obtain all documentation necessary to determine that the investment is proper and does not involve self-interest by the fiduciary, that security is adequate, that the deed, mortgage or other lien instrument properly bears the ward's name, and that the deed is filed and recorded. Questions concerning adequacy, recording, etc. will be referred to the Regional or  District Counsel.





8.06  LIFE INSURANCE AS AN INVESTMENT





	The VSO must distinguish between life insurance as an investment for surplus VA funds and life insurance to provide protection to the adult's dependents or immediate family.  Approval should not be given for the payment of insurance premiums as an investment for surplus funds, if not authorized by State law.  Even if authorized by State law, approval should not be given if surrender of the policy and reinvestment would be financially disadvantageous to the beneficiary.  However, approval may be given for the payment of insurance premiums for an adult beneficiary on policies in existence prior to the appointment of a fiduciary unless such payments are prohibited by State law or will deprive the adult beneficiary or his or her dependents of comforts or necessities.  VA and Servicemen's Group Life Insurance (SGLI) policies as a protection for a veteran's dependents should be encouraged to the extent that premium payments will not cause
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hardship to the veteran or his or her dependents or deprive them of reasonable comforts.  The premiums on other policies which may be obtained after an adjudication of incompetency will usually be cost-prohibitive.





8.07  EDUCATIONAL POLICIES FOR MINORS





	In cases of minors, payment of insurance premiums on educational policies in existence when brought to the attention of VA should be approved when the following conditions are met:





	a.  No hardship to the minor is created by reason of such payment.





	b.  The beneficiary of the policy is the minor's estate.





	c.  The policy is for a fixed period.





	d.  The policy matures during the minority of the beneficiary.
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