This chapter was previously M27-1, Part III, Section I, Chapter 4.  It was redesignated as M21-1, Part VIII, Section I, Chapter 4 in April 2000 due to a reorganization.  The content of this chapter was not changed.
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CHAPTER 4.  WITHHELD FUNDS, APPORTIONMENTS, AND APPEALS





4.01  PERSONAL FUNDS OF PATIENTS (PFOP)





	a.  Determination of Amount.  Complete information must be obtained about the status, location, and availability of PFOP as well as other funds of the veteran in order to determine the course of action best suited to the veteran's needs.  These funds may be held by the Director of an institution such as a VA medical center or in a PFOP account at the Hines Data Processing Center (DPC).





	b.  Veterans Services Officer (VSO) Action to Transfer Funds.  To authorize the transfer of PFOP, if determined appropriate, the VSO will prepare VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits, or a memorandum stating the amount(s) to be transferred in a lump sum or at specified intervals to the veteran, dependents, or the fiduciary.  This authorization will be forwarded to:





	(1)  The Director of the VA institution in which the PFOP is maintained, or





	(2)  The Finance or Support Services Officer of the regional office or center in which the claims folder is located for transfer of the PFOP from the Hines DPC.  A separate request must be made for each transfer unless payments are requested to be transferred on a recurring monthly basis.





	c.  Hines DPC Accounts.  Each year in May, the Hines DPC generates the "Listing of PFOP Accounts At End of Month."  The VSO will obtain this report from the regional office Finance or Support Services Officer.  Fiduciary personnel will research every case on the listing, annotate their findings on each case, and return the listing to the Finance or Support Services Officer.  The following will be considered in researching the cases:





	(1)  The veteran's whereabouts and the location of the principal guardianship folder (PGF) will be confirmed using the Fiduciary Beneficiary System (FBS).  If the case cannot be identified in FBS, the Benefits Delivery Network will be reviewed.





	(a)  Cases involving errors of jurisdiction will be referred to the Finance or Support Services Officer with a request for correction of the listing.


	


	(b)  The regional office or center actually having jurisdiction of the PGF will be notified of the listing and asked to take appropriate action.
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	(2)  Fiduciary personnel will determine whether a fiduciary has been or should be appointed and whether the funds held in PFOP should be transferred from Hines DPC to the appointed party.  





	(a)  If the veteran is competent, the VSO should arrange for immediate release of the Hines PFOP funds to the veteran.





	(b) If the veteran is deceased, the Finance or Support Services Officer will be notified and provided information concerning heirs who fall within the "limited distribution" guidelines.  These guidelines require that any remaining funds be paid first to the surviving spouse, then equally among the children (regardless of age or marital status), and finally equally among the dependent parents (38 U.S.C. 5502(d)).





	(c)  If there is an existing VA fiduciary other than an institutional award payee, consideration should be given to releasing the Hines PFOP funds to that fiduciary.





	(d)  If the veteran is in an institution and there is no fiduciary, a fiduciary will not be appointed solely for the purpose of releasing funds from the PFOP account in Hines DPC.





	(e)  If  a fiduciary is determined to be necessary for the welfare of the veteran, a fiduciary will be appointed and the Finance or Support Services Officer will be notified.





	(3)  At a minimum, every case on the list will be annotated to show the veteran "alive - no further action necessary at this time."  





4.02  WITHHELD FUNDS





	a.  Source of Withheld Funds.  For fiduciary purposes, there are generally two types of withheld funds.  Type 3 withheld funds are those deposited in PFOP accounts in Hines.  Type 1 withheld funds include funds for an incompetent beneficiary who is receiving only partial payment of his or her award as supervised direct pay (SDP).  Type 1 withheld funds also include funds withheld because of the $1,500 rule (38 U.S.C. 5503 (b)(l)(A)) which provides in part that further payment of pension, compensation or emergency officers' retirement pay shall not be made on behalf of an incompetent veteran whose estate is valued at $1,500 or more until the estate is reduced to $500, when all of the following conditions exist:





	(1)  The veteran is rated by VA as being incompetent.





	(2)  The veteran is being furnished hospital treatment, domiciliary, or institutional care for other than Hansen's disease (38 U.S.C. 5503(d)) or is confined in a penal institution
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	(a)  By the United States or any of its political subdivisions (State, county, or municipality),





	(b)  With or without charge.





	(3)  There is neither spouse nor child (as defined in 38 U.S.C. 101(4)).





Note:  The value of the estate excludes the value of the veteran's personal residence (unless there is no reasonable likelihood that the veteran will again reside in the home).





	b.  Discretionary Use of Withheld Funds.  The law contains two additional provisions.  Under 38 U.S.C. 5503(b)(2), the VSO is delegated authority to recommend that:





	(1)  All or part of the withheld payments be paid to the dependent parent of the veteran on the basis of need; and/or





	(2)  Out of any remaining amounts, there be an award for the veteran's care and maintenance in the institution in which treatment or care is furnished.  This award may be equal to the amount charged for the veteran's current care and maintenance, but not more than the amount determined to be the proper charge as fixed by any applicable statute or valid administrative regulation (38 U.S.C. 5503(b)(2)).





	c.  Payment of Withheld Funds upon Restoration of Competency.  Amounts which would be payable but for the $1,500 rule will be paid in a lump sum to the veteran after release from the institution and after expiration of 6 months following the effective date of a VA rating of competency or the removal of the legal disability, whichever is the later. These funds may be substantial; however, if the veteran dies before payment, no part of the withheld amount will be payable.  See M21-1, Part IV, par. 18.43.





Note:  Withheld funds will not be released until the veteran is rated competent.  The fact that the veteran may have acquired a spouse or child at any time after activation of the $1,500 rule does not enter into the matter of entitlement to such withheld funds.





4.03  FIELD EXAMINATION BEFORE COMPETENCY RATING





	When there has been a medical determination of competency and there are substantial withheld funds to be paid, the Adjudication Division will request a field examination in accordance with M21-1, Part VI, paragraph 11.01h(2) before changing the rating to competent.  The purpose of this field examination is to ensure that a veteran with withheld funds will be adequately protected and given an opportunity to demonstrate his or her ability to handle large sums of money without harmful effects.
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	(a)  Trial Period.  If, at the time of the field investigation, the field examiner is doubtful of the veteran's ability to handle large amounts of money or if the veteran has had no adequate opportunity to demonstrate such ability, the change of rating may be delayed while the veteran is allowed to use the full amount of his or her monthly payments under SDP.  This delay should not be any longer than is strictly necessary.





	(b)  Field Examination Procedures.  The following procedures should be followed, depending on the circumstances of the case.





	(1)  A field examination should be scheduled immediately upon receipt of notification from the Adjudication Division.  This field examination should be classified as a successor initial appointment or an unscheduled fiduciary-beneficiary field examination, and the purpose will be to evaluate the method of payment.





	(2)  The Adjudication Division should be notified that a field examination has been scheduled and requested to take no further action on the case until the findings of the field examination are provided.





	(3)  If the field examiner determines that the veteran is competent to handle monthly VA benefits and the entire amount being withheld, the Adjudication Division should be notified and provided supporting documentation.





	(4)  The field examiner may determine that a test period is necessary to ascertain whether the veteran can handle all the funds involved.  The VA medical center activity or Hines DPC frequently holds the excess funds in PFOP.  It may be suitable to release substantial sums from PFOP in addition to the full monthly payments to see how well the veteran manages this money.  Field examiners should not be too conservative when recommending allowances.  It may be  better to risk these amounts to evaluate the veteran's competence than to risk the entire amount already in withheld funds.  If such a procedure is adopted, the field examiner should schedule another field examination after a relatively brief interval (3 to 5 months) to determine the progress being made by the veteran in handling the larger allowances.





Note:  During the trial period, the beneficiary should actually be allowed to make monetary decisions and not unduly protected by someone who may have designs on the larger sum still being withheld.  This is a test of the beneficiary's ability to handle his or her own funds.





	(c)  Scope of Field Examination.  The scope of this field examination is identical in coverage to the items set forth in M27-1, Part III, par. 6.05, with special emphasis on the veteran's capability of properly managing a substantial sum of money which could be paid in a lump sum.
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4.04  VSO RESPONSIBILITY UPON NOTICE OF HOSPITALIZED OR INSTITUTIONALIZED VETERAN  





	a.  $1,500 Rule.  Under 38 U.S.C. 5503(b)(1), when the VSO receives information that an incompetent veteran without spouse or child has been hospitalized or institutionalized by the United States or one of its political subdivisions, he or she will determine whether the estate equals or exceeds $1,500.  The following guidelines will be used to evaluate the estate (38 C.F.R. 13.109):





	(1)  Assets used in determining the value of the estate include:





	(a)  Cash assets and accrued funds such as income from Social Security and  PFOP accounts.





	(b)  All property, both personal and real, which is capable of being liquidated, including any with an interest which is owned by the veteran.  The value of such property will be established at the estimated amount that the veteran's interest in the property will bring at forced sale.





	(c)  Stocks and bonds, including the accrued interest value.





	(2)  Assets not used in evaluating the estate include:





	(a)  Insurance policies having cash surrender value.





	(b)  Dividend credits on National Service Life Insurance and United States Government Life Insurance policies.





	(c)  Personal property such as automobile, furniture, household equipment, working tools, and livestock which are excluded under State exemption statutes.





	(d)  The veteran's home, unless there is no reasonable likelihood that the veteran will again reside in the home.





	(e)  Funds deposited as pre-need burial, burial trust, or prepaid burial accounts.  The expense of the veteran's burial plot will also be excluded.





	b.  Action.  If the estate equals or exceeds $1,500, the Adjudication Division will be notified immediately of the date the veteran's estate equaled or exceeded $1,500 and of the date of admission to the institution.  If the estate is less than but likely to equal or exceed $1,500 prior to the next scheduled review, the case will be diaried for review and 
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notification to the Adjudication Division when the estate is expected to equal or exceed $1,500. When the estate has been reduced to $500 or less, or the veteran has been released from the hospital or institution, the Adjudication Division will be notified.





	c.  Determination of Parent's Needs.  It is the Adjudication Officer's responsibility to determine what amount, if any, should be apportioned to an incompetent veteran's dependent(s).  The issue of dependent parent apportionment might arise when there is evidence that the statutory dependency allowance may be insufficient for the reasonable support and maintenance of the parent(s).  The Adjudication Division will then usually furnish the VSO the available evidence and request the VSO's recommendation as to the apportionment to be provided.  The issue might also arise as a result of a field examination or when benefits are withheld because the veteran's estate has reached $1,500 and it becomes necessary to evaluate the need for apportionment to parents (38 C.F.R. 13.74(b)).  In any case in which a dependent parent apportionment is indicated, the VSO will review all evidence of the relative needs of the parties involved and provide appropriate certification of the amount of the apportionment together with the name(s) and address(s) of the person(s) to whom the apportionment should go.  Evidence submitted by the Adjudication Division or other source may be supplemented by a field examination when necessary to make the apportionment determinations.


		


	d.  Sources for Funds for Dependent Parents.  In cases falling within the criteria of 38 C.F.R. 13.74(b), the VSO will determine whether the needed funds are to be provided by the fiduciary, paid out of appropriated funds, or taken from PFOP.  The VSO will recommend to the Adjudication Officer the amount of the apportionment for each dependent parent.  In cases falling within 38 C.F.R. 13.74(b), a recommendation will also contain the amount which may be paid to the institution if any amount remains after the apportionment to the parent(s).  The Adjudication Officer will usually accept the recommendation(s) of the VSO as to the apportionment(s) to the dependent parent(s) and the award to the hospital for the veteran's care and maintenance within limits of funds available in accordance with M21-l, Part IV, par. 18.41.  When funds for the dependent parent(s) are to be provided out of the veteran's estate, the VSO will make a prompt recommendation to the fiduciary and, when appropriate, refer the matter to the Regional or District Counsel for court action if necessary to authorize such payment.  When funds for dependent parent(s) are to be provided from PFOP, the VSO will authorize the payment.





4.05  PAYMENT FROM VETERAN'S ESTATE





	If the veteran has a court-appointed fiduciary or legal custodian, the guidelines in par. 4.06 below will be followed.  When payment is not to be authorized from PFOP, the VSO will recommend that the court-appointed fiduciary or legal custodian provide from the veteran's estate for the support and maintenance of the dependent parent(s) and for the
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care and maintenance of the veteran hospitalized by the United States or one of its political subdivisions, other than a VA institution.  When court authority must be requested, the matter will be referred to the Regional or District Counsel.





4.06  PAYMENTS WHEN FUNDS ARE WITHHELD BECAUSE OF THE $1,500 RULE


	


	a.  Estate of $4,000 or More.  The VSO may authorize payment from PFOP or recommend payment from the veteran's estate for the following purposes:





	(1)  The needs of the dependent parent, and





	(2)  The care and maintenance of the veteran if hospitalized in a non-VA hospital.





	b.  Estate of $2,500 or More but Less than $4,000





	(1)  Needy Dependent Parent.  The VSO may recommend an apportionment from appropriated funds to the dependent parent based on need, but not in an amount to exceed the veteran's discontinued award.  The VSO may also authorize a care and maintenance award for the veteran from PFOP, if available.  Otherwise, the non-VA hospital must look to the veteran's estate for payment.





	(2)  No Dependent Parent.  No award from appropriated funds should be made.  However, the VSO may authorize a care and maintenance award from PFOP, if available; otherwise, the non-VA hospital must look to the veteran's estate for payment.





	c.  Estate of Less Than $2,500.





	(1)  Needy Dependent Parent.  The VSO may recommend an apportionment based on need to the dependent parent and an award to the non-VA hospital from remaining funds from of the veteran's discontinued award as necessary for the care and maintenance of the veteran.





	(2)  No Dependent Parent.  The VSO may recommend an award from appropriated funds, not to exceed the amount of the veteran's discontinued award, to the non-VA hospital for current care and maintenance.
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4.07  AVOIDANCE OF HARDSHIP





	a.  Hardship Cases.  Under 38 C.F.R. 13.74, in exceptional cases and to avoid hardship, VSOs are authorized to deviate from the criteria stated in paragraph 4.06 above.  In no event should the dependent parent(s) be allowed to suffer because of the fiduciary's failure to provide for them.  Hardship cases, unresolved by the VSO under 38 C.F.R. 13.74, will be referred to the Under Secretary for Benefits (27).





	b.  Controls.  The VSO will establish controls to assure that there is no lapse of time between the discontinuance or reduction of payments to dependent parent(s) from PFOP or by the fiduciary and the recommendation of an award from appropriated funds to the dependent parent(s).  The VSO will make new recommendations timely as estate values diminish to the lower amounts stated in par. 4.06 above.





4.08  PAYMENTS FROM PFOP--DATA PROCESSING CENTER, HINES





	The VSO will authorize monthly payments from PFOP at the DPC Hines by issuing VA Form 27-555 or a memorandum to the Finance or Support Services Officer stating the amount to be paid to the dependent parent(s) or institution, the commencement date of the payment, and the date payments are to be discontinued.  Controls should be established for payments to the institution from appropriated funds, when applicable.





4.09  PAYMENTS FROM PFOP--VA MEDICAL CENTERS





	a.  Authorization.  The VSO will furnish Directors of VA medical centers with a VA Form 27-555 or a memorandum giving information as to:





	(1)  Name and address of the dependent parent(s) to whom funds are to be released.





	(2)  Amount of each monthly release.





	(3)  Date releases are to begin.





	(4)  Balance to which the account is to be reduced as a result of such releases and regular expenditures for the patient's needs.





	b.  Notice From and To Director.





	(1)  The VSO should arrange with the medical center Director to notify the VSO when the PFOP account is reduced to the balance specified by the VSO in subparagraph (4) above.
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	(2)  When there is a recommended award to a parent after the estate is reduced to $2,500 or the stipulated amount, the VSO will notify the Director of the medical center.


	


4.10  APPORTIONMENTS





	a.  When Benefits Are Apportionable.  Normally, the fiduciary receiving the veteran's payments will attend to all financial obligations of the veteran and provide support, when possible, for the veteran's dependents.  However, an institutional award or SDP with apportionment for dependents may at times be in the veteran's interest.  Special circumstances may also require apportionment.  Compensation or pension payable on account of any veteran may be apportioned as follows:





	(1)  For the veteran's estranged spouse or children not in the veteran's custody.





	(2)  On behalf of the veteran's spouse, children, or dependent parents, if the veteran is incompetent and under hospital, institutional, or domiciliary care of the United States, or any of its political subdivisions.





	(3)  On behalf of veteran's spouse, children, or dependent parents pending the appointment of a fiduciary, when the existing fiduciary neglects or refuses to make appropriate contributions for their support or when payments have been suspended because of the fiduciary's failure to perform duties properly.





	(4)  For the cost of the veteran's maintenance or for dependent parents when the $1,500 Rule (38 U.S.C. 5503) is applicable.





	(5)  For the veteran's estranged spouse when the veteran's pension is reduced due to being furnished domiciliary care by VA (38 U.S.C. 5503 (a)(1)) and the spouse's hardship is established.





	(6)  For children not in the surviving spouse's custody (from benefits otherwise payable to the surviving spouse).





	(7)  When hardship is shown to exist.  A special apportionment may be made between the veteran and dependents or between the surviving spouse and children without regard to provisions in subparagraphs (1) through (6) above on the basis of the facts in each individual case.





	b.  Evidence and Elements to Consider Concerning Apportionments





	(1)  Evidence.  Facts will be reported in any of the circumstances mentioned above to establish and corroborate estrangement, custody, or support.
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	(2)  Elements to Consider.  Consideration will be given to the amount of VA benefits payable; other resources and income of the veteran and those dependents on whose behalf apportionment is claimed; and the special needs of the veteran, other dependents, and of the claimants.  Ordinarily, apportionment of more than 50 percent of the veteran's benefits is considered an undue hardship, while apportionment of less than 20 percent of the benefits is considered less than a reasonable amount for any apportionee.  The field examiner will recommend a specific amount of the veteran's benefit to be apportioned, to whom, and for what purpose.





	c.  When Benefits Are Not Apportionable.  The field examiner will not take any action to recommend apportioning the benefits of a veteran to a particular dependent when any of  the following are found (see 38 C.F.R. 3.450 and 3.458):





	(1)  The veteran (or fiduciary) is providing for dependents.


	


	(2)  The total benefit payable to the veteran does not permit payment of a reasonable amount to any apportionee.





	(3)  The veteran's spouse has been found guilty of conjugal infidelity by a court of proper jurisdiction.  The restriction would not apply to any dependent children in this instance.





	(4)  The veteran's spouse has lived with another person and held himself or herself out openly to the public to be the spouse of such other person.





	(5)  The veteran's child has been legally adopted by another person.  The additional compensation payable for the child is not restricted.


	


	(6)  The veteran's child is found to have entered the Armed Forces.





	(7)  The estranged spouse of the veteran and/or any children of the veteran not in the veteran's custody have not filed a claim for an apportionment or had such a claim filed in their behalf.





4.11  APPEALS





	a.  General.  The VSO will be responsible for notification to the dependent parent or the fiduciary of action taken and the right to initiate an appeal by filing a Notice of Disagreement and of the time limits within which notice may be filed.  This notice will be provided in every case involving a decision which could be appealed.  (See 38 C.F.R. 19.114.)
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	b.  Determinations Subject to Appeal (38 U.S.C. 5503(b))





	(1)  The parent is not in need.





	(2) The needs of the dependent parent are to be met from the veteran's estate or from PFOP in lieu of payments for support from appropriated funds.





	(3)  The fiduciary will have to defray the cost of the veteran's care and maintenance in a non-VA hospital from the veteran's estate in lieu of an award from appropriated funds.





Note:  Designation of a fiduciary and removal of a fiduciary are responsibilities resting solely within the authority of VA.  These actions are not subject to appeal.





	c.  Notice of Disagreement. A written statement from a claimant or claimant's representative expressing dissatisfaction or disagreement with a determination made under 38 U.S.C. 5503(b) by the VSO of jurisdiction will constitute a Notice of Disagreement 


(38 C.F.R. 13.76).





	d.  Statement of the Case.  When a Notice of Disagreement is filed, the VSO is responsible for furnishing the claimant and/or the claimant's representative with a Statement of the Case and such notification regarding the filing of an appeal as is provided for in 38 C.F.R. 19.119(b) and 19.120.  VA Form Letters 1-25 and 1-28 will be used to transmit a Statement of the Case and Supplemental Statement of the Case, respectively.





	e.  Persons Who May Appeal.  Only the dependent parent, the fiduciary of the veteran, or a person acting on the veteran's behalf, including the authorized representative or attorney, has the right to appeal (38 C.F.R. 13.76).





4.12  APPEALS PROCEDURE





	a.  Filing an Appeal.  VA Form 9, Appeal to Board of Veterans Appeals, or its equivalent, filed by a claimant or representative subsequent to being furnished with a Statement of the Case, is required as a formal appeal.  An informal appeal filed within the appeal period is acceptable if followed within a reasonable time by a formal appeal filed on VA Form 9 or its equivalent.





	b.  Request for Hearing.  Personal hearings to be held at the VA regional office or other office nearest the claimant's residence will be granted upon the request of the claimant or the claimant's representative.  The time and place of the hearing will be fixed by the hearing agency (See 38 C.F.R. 19.157 through 19.171.)  The hearing agency is  the Veterans Services Division (VSD) which entered the determination with which disagreement is expressed.
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	c.  Notice of Hearing.  The VSO will notify the claimant of the time and place of the hearing.  The notice of the hearing will include a statement that the Government may not assume any expense incurred by the claimant, the claimant's representative, or witnesses as a result of attendance at the hearing.





	d.  Extension of Time.  An extension of time for appearance at a hearing may be granted.  Hearings should not be postponed more than 30 days.


	


	e.  Conduct of Hearing





	(1)  The claimant and/or authorized representative may submit oral or written argument at the hearing.  Witnesses may be heard.  Oral argument and testimony must be relevant and directed to the question at issue.  All testimony will be taken under oath of affirmation (38 C.F.R. 3.200). 





	(2)  It is the responsibility of VA personnel conducting the hearing to explain fully the issues and to suggest the submission of evidence which the claimant may have overlooked and which would be advantageous to the claimant's position.  Opinions, comments, and assertions not related to the issue should not be included in the hearing record.  Questions by VA employees must be relevant and material.  They must be asked in a courteous and respectful manner.





	(3)  If the claimant is represented by an attorney, the attorney will be told that rules of evidence do not apply and that questions need only be material and relevant.





	f.  Hearing Panel





	(1)  VSD will conduct the hearing.  The VSO, or designee, will preside over the hearing, and two other persons will sit on the panel.  One should be a field examiner or other person knowledgeable in fiduciary activities.  The second may be a veterans benefits counselor or education compliance survey specialist.  Whoever is selected must be at the fully trained level.





	(2)  In those VSDs with insufficient qualified personnel, the Director may designate personnel from the Adjudication Division in grade GS-9 or above to sit with the VSO, or designee, to hear the appeals (M21-1, Part IV, Chapter 8).





	g.  Record of Hearing.  Argument and testimony introduced will be recorded, and a transcript included in the record for use by the Board of Veterans Appeals.  A copy may be provided to the claimant and/or authorized representative if requested.
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	h.  Revision of Prior Action.  If evidence submitted with the appeal or resulting from additional development is sufficient to revise the VSO's determination, this will be done and the claimant notified.





	i.  Withdrawal of Appeal.  Procedures for handling appeals that are withdrawn based on additional evidence or at the request of the appellant (and those that are reactivated subsequent to withdrawal) are found in M21-1, Part IV, Chapter 8.





4.13  APPEALS RECORDS





	a.  General.  The operating element which made the decision being appealed is responsible for ensuring that accurate appeal records are maintained.  An Appeal Tracking System Coordinator will prepare the appropriate VA forms to establish a record for new appeal cases and to reflect the updated status of appeals (M21-1, Part IV, Chapter 8).





	b.  VA Form 646, Statement of Accredited Representative in Appealed Case





 	(1) General.  When the claimant wishes to be represented by an attorney or service organization, the PGF should contain a properly executed, valid power of attorney or VA Form 21-22, Appointment of Veterans Service Organization as a Claimant's Representative.  If a service organization has been designated as a representative, the record will show whether the representative has been given an opportunity to appear for a hearing or to make other presentation of the appeal.





	(2) When VA Form 646 is in Order.  The representative of the service organization will be given an opportunity to execute VA Form 646 immediately prior to certification of appeal in the following instances:





	(a)  If a hearing was not conducted.





 	(b)  If a hearing was conducted in which a representative of the service organization did not participate.





	(c)  If additional evidence is submitted during or subsequent to the hearing or execution of VA Form 646.





	(d)  If further consideration is required by the Board of Veterans Appeals in remanded cases.





	(e)  When exceptional circumstances indicate that an opportunity should be extended to the representative of the service organization to execute VA Form 646.
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	(3)  Effect of Hearing on Need for VA Form 646.  VA Form 646 is unnecessary when the transcript of the hearing shows that a representative of a service organization made a presentation at the appeal, unless additional evidence is also submitted as provided in subparagraph (2) above.


		


	(4)  Completion of VA Form 646





	(a)  VSD will make entries in the heading of VA Form 646.  The entry for "Reply Requested By (Date)" will be determined in accordance with locally established rules designed to ensure no unwarranted delay.





	(b)  The form will be prepared in duplicate; the original is sent to the representative and a copy retained in the PGF.





	(5)  Failure of Representative to Submit VA Form 646.  When VA Form 646 is not executed and submitted by the second workday after the date of "Reply Requested" and there has been no request for an extension of time for review, VA Form 646 will be so annotated and certification of the appeal will proceed.





	c.  VA Form 8, Certification of Appeal





	(1)  Responsibility.  The VSO will be responsible for the certification of an appropriate appeal to the Board of Veterans Appeals on VA Form 8.  When a hearing before the Board of Veterans Appeals has been requested by the claimant or a Member of Congress, a notation of the fact will be indicated in item 14 "Remarks."





	(2)  Factors To Be Considered in Preparation of VA Form 8.  The VSO should not sign the form until all the following conditions are met:





	(a)  The question or questions involved have been accurately identified.





	(b)  The claimant has been given the opportunity to make a personal appearance, and the transcript of the hearing, if held, is in the file.





	(c)  A completed VA Form 646 is of record when there is a valid appointment of an accredited service organization or, if the form has not been executed, the fact that the representative has been given an opportunity to make a presentation in support of the appeal either by correspondence in file or by notation on VA Form 8.





	(d)  A Supplemental Statement of the Case has been furnished.
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	(3)  Notice of Certification to Appellant.  The claimant will be advised in writing when the appeal has been certified to the Board of Veterans Appeals.  Copies of the notice will be prepared for the claimant's representative, if any.  If a hearing before the Board of Veterans Appeals has been requested, this statement will be added:  "You will be advised by the Board concerning your request for hearing."





	(4)  Processing Certification.  After VA Form 8 has been signed and all correspondence released, the PGF will be routed to the Appeal Tracking System Coordinator for updating of the appeal tracking system record and referral to the Board of Veterans Appeals.





	d.  Deferred Certification.  When final action is delayed to permit the submission of additional evidence, certification of an appeal will not be made until the expiration of the time extended for submission of the evidence.  Such a period will normally not exceed 30 days.





4.14  ADMINISTRATIVE REVIEW





	a.  Correction of Error by VSO.  The VSO may revise any previous determination upon review of the evidence of record, provided a specific finding is made in writing that it was clearly and unmistakably erroneous.  Upon completion of the action, the claimant will be notified and advised of the right to appeal.





	b.  Review by Under Secretary for Benefits.  Upon the request of the dependent parent, the Under Secretary for Benefits or designee will review and may revise the determination of the VSO regarding the amount to be paid from PFOP for the support of the dependent parent, predicated upon need.  The VSO will take action in accordance with the determination made and then advise the dependent parent.





4.15  DISPOSITION OF DECEASED BENEFICIARIES' FUNDS





	a.  Disposition of VA Funds in Non-VA Institutions





	(1)  Funds Returned to VA.  Upon the death of an incompetent veteran whose VA benefits had been paid by institutional award to a non-VA institution, the balance of the gratuitous VA benefits remaining in his or her account at the institution must be returned to VA for disposition (38 U.S.C. 5502 (d)).  These funds will not be turned over to the personal representative of the deceased veteran but will be distributed by VA to the surviving spouse, then to the children, in equal parts, then to dependent parents, in equal parts, in that order (38 U.S.C. 5502(d)).  If none survives, the person (other than a political subdivision of the United States) who bore the expenses of the veteran's last
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illness and burial may be reimbursed.  Any remaining balance will be deposited to the credit of the current appropriation.  Funds paid as an institutional award are considered to be in a unique status.  They are not considered to be part of a beneficiary's estate.  Therefore, these provisions apply whether or not there is a will.





	(2)  Funds and Effects Devolving Under State Law.  Funds not in the veteran's account at the institution, funds which did not come to the institution by way of institutional award (e.g., paid to legal custodian or other fiduciary and then deposited at the institution), and property such as bonds or personal effects of the veteran are not subject to the provisions of subparagraph (1) above.  Unless such funds are affected by provisions of the escheat statute (subpar. b. below) or vesting statute (subpar. c . below), they will devolve under the applicable inheritance laws.





	b.  Escheat





	(1)  Funds Affected.  When a beneficiary dies without a will and without heirs, all funds derived from VA benefits in the hands of a fiduciary which would escheat to the State shall escheat to the United States.  Such funds, less legal expenses of any administration necessary to determine that escheat is in order, must be returned to VA and deposited to the credit of the current appropriation (38 U.S.C. 5502 (e)).  The term "funds" as used in the escheat statute includes property of all kinds, both personal and real.  However, such "funds" must have been derived from benefits payable under laws administered by VA, and to that extent the term has a restricted meaning.  Therefore, in order for "real" property to be escheatable under the statute, the available evidence must clearly and convincingly indicate that the real property was purchased using VA benefits.





	(2)  Action Required





	(a)  Ascertain the existence of an heir.  For this purpose, an heir is a person surviving the deceased beneficiary who, under the law of the decedent's last legal residence, is eligible to receive real or personal property.  (If there is any question as to heirship, the matter will be referred to the Regional or District Counsel for an opinion.)  If an heir is a minor or an incompetent who also is eligible for a VA benefit based on the decedent's military service, responsibility will extend to assuring that such heir's fiduciary takes appropriate action to protect his or her interest in the decedent's estate.





	(b)  If there are no heirs but a purported will, the VSO will ascertain, by field examination if necessary, the existence and addresses of beneficiaries under the purported will and then refer the pertinent evidence to the Regional or District Counsel for an opinion as to whether escheat is in order.
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	(c)  If there are no heirs and no effective will, a final accounting and the funds to be returned to VA will be obtained. In institutional award cases it will suffice to make demand for such funds and advise the Adjudication Division of the pertinent facts.  In other cases, all necessary steps, short of litigation, will be taken to effect the return of the funds to VA.





	(d)  If the demanded funds cannot be obtained without litigation, a complete report will be submitted to the Regional or District Counsel.





	c.  General Post Fund





	(1)  General.  When a veteran dies without a spouse, next of kin, or heir, while being furnished care or treatment by VA in any facility or medical center, his or her personal property, not disposed of by will or otherwise, vests in the United States as trustee for General Post Fund (38 U.S.C. 8520).  This application of the statute is a condition precedent to the care or treatment by VA.  Acceptance of such care or treatment constitutes acceptance of the provisions of the statute and an assignment effective at death.  A veteran's death under these circumstances creates a conclusive presumption of a valid contract for disposition of personal property in accordance with the statute.





	(2)  To Whom Applicable.  The General Post Fund vesting statute applies only to veterans admitted as veterans and furnished care or treatment by VA in any facility or medical center activity. A veteran's death away from the medical center or facility while on pass constitutes death while being furnished care or treatment within the provisions of the statute.  A veteran's competence is not a factor:  This statute applies to both competent and incompetent veterans.





	(3) Funds Affected.  The General Post Fund vesting statute applies to all personal property, wherever located and from whatever source, except funds affected by subpar. a and b above.  Under this statute, personal property includes money, accounts, personal possessions, choses in action, and all forms of interest in personal property.





	(4)  Action.  Any action regarding the General Post Fund statute usually will be initiated by the Regional or District Counsel upon notification by hospital personnel of the death of the veteran.  The Regional or District Counsel may request a nonfiduciary program field examination to investigate and gather information regarding the existence of a will, heirs, or next of kin, and the nature or composition of any estate.  However, the estate analysts and/or the field examiners still have responsibility for notifying the Regional or District Counsel when they become aware of cases involving the provisions of this statute.
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