This chapter was previously M27-1, Part III, Section I, Chapter 3.  It was redesignated as M21-1, Part VIII, Section I, Chapter 3 in April 2000 due to a reorganization.  The content of this chapter was not changed.
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CHAPTER 3.  BENEFIT ENTITLEMENT AND FUND USAGE





3.01  ELECTION OF PENSION BENEFITS UNDER 38 U.S.C. 1521





	When an incompetent beneficiary is entitled to VA pension benefits under more than one pension law, the fiduciary should elect to receive the benefits which would be more advantageous to the beneficiary's financial interest.  Fiduciary personnel will furnish the facts upon which the fiduciary should make his or her election but will not advise the fiduciary which decision to make.





	a.  Factors for Consideration.  In deciding whether or not an election would be to the veteran's financial advantage, the fiduciary should consider the following factors, among others:





	(1)  Reduction of improved pension benefits to $90 when a veteran, without spouse or child, is being provided domiciliary or nursing home care by VA (38 U.S.C. 5503(a)(1)(A) and 5503(a)(1)(B)).





	(2)  The $1,500 rule.  When a veteran, without spouse or child, rated incompetent, with an estate of $1,500 or more, is being provided hospital, institutional, or domiciliary care by the United States or one of its political subdivisions, payments of pension, compensation, or emergency officers' retirement pay will not be made until the estate is reduced to $500 (38 U.S.C. 5503(b)(l)(A)).





	(3)  The potential for the veteran's income or estate to become excessive after the fiduciary elects improved pension, since the election is irrevocable.





	(4)  The cost of estate administration if a court-appointed fiduciary is required.





	b.  Election Under 38 U.S.C. 1521 Not in Order.  When the Veterans Services Officer (VSO) receives a specific request from the Adjudication Division to determine whether election would be in the veteran's best interest and subsequently determines that it would not, a written statement to that effect will be sent to the Adjudication Division with reasons given for the determination.





3.02  WAIVER OF MILITARY RETIREMENT PAY





	a.  The VSO will cause the appointment of a fiduciary (or recognize one already appointed) on behalf of an incompetent veteran when necessary to make an election
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between military retired pay and VA compensation or pension, whichever is to the veteran's financial advantage.  In such cases, VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation from the Department of Veterans Affairs, should be completed by the fiduciary and submitted with the field examiner's report and VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits, to the Adjudication Division.





	b.  When a veteran is rated incompetent by a board of medical officers or physicians in accordance with 37 U.S.C. 602, the service department will refuse to honor a request for waiver of retired pay from anyone other than a court-appointed fiduciary or a trustee recognized by the service department.  If supervised direct pay (SDP) is recommended by fiduciary personnel, a fiduciary is still required for election and waiver.  If the military trustee is unwilling to be VA fiduciary or is unacceptable, the Adjudication Division will be advised why the military trustee could not be recognized as fiduciary.  The Adjudication Division will forward the report with the waiver to the service department and request the service department recognize the proposed VA fiduciary as trustee for the purpose of waiving retired pay.  (See M2l-l, Part IV.)





	c.  Waivers of military retirement pay are revocable.  When VA benefits have been elected and are subsequently reduced or terminated because of improvements in the veteran's condition or excessive estate under 38 U.S.C. 5503, the fiduciary should be advised of the right to waive VA benefits and reelect retired pay.





3.03  INSURANCE





	a.  Veterans Services Division (VSD) Responsibilities for Active Insurance Cases.  The general responsibilities of VSD with respect to the various insurance programs authorized under 38 U.S.C. Chapter 19 are outlined in M27-1, Part 1, Chapter 11.  Additional information may be found in M29-1, Part VI, Chapter 24.  The uniqueness of the fiduciary relationship necessitates that estate analysts and field examiners be deeply involved in these areas.  Field examiners must explain insurance to fiduciaries so that they understand eligibility and types of policies and can make decisions about insurance that are in the beneficiary's best financial interest.  Since incompetent veterans may effect certain policy changes on their own behalf, fiduciary personnel should also be familiar with


38 C.F.R. 3.355 regarding testamentary capacity.





	(1)  For each incompetent or legally disabled veteran, fiduciary personnel will ascertain whether or not VA insurance is in effect and document the principal guardianship folder (PGF) accordingly.  Benefits Delivery Network (BDN) insurance inquiry (IINQ) screens will be obtained for active cases to determine what type of insurance is in effect and
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whether a waiver of premium applies.  The BDN screen will be furnished to the field examiner along with VA Form 21-592, Request for Appointment of Fiduciary, Custodian or Guardian.





	(2)  At the time of the initial appointment field examination, the field examiner will counsel the proposed fiduciary about the veteran's insurance, and the field examination narrative will document this counseling.  The fiduciary will be encouraged to apply for Service Disabled Veterans (RH) Insurance, if applicable.





	(3)  A copy of the completed VA Form 27-555 which is sent to the Adjudication Division will be forwarded to the proper insurance center for use in updating insurance records.  The insurance center will consider VA Form 27-555 as current authority for any third party requests or other transactions for six months from the date of the form.


		


	(4)  When a field examiner assists an incompetent veteran in effecting a policy change, the field examiner should submit VA Form 29-0590, Report of Testamentary Capacity, with the appropriate insurance form.  If there is reasonable doubt about the veteran's testamentary capacity, the field examiner should also obtain a physician's statement about the testamentary capacity and submit it to the appropriate insurance center.  This statement is essential in resolving the issue of lack of testamentary capacity if a beneficiary designation is challenged after the veteran's death.





	b.  VA-Recognized Fiduciaries.  For purposes of the life insurance program, a VA-recognized fiduciary is any third party authorized by a VSO to receive benefits on behalf of a beneficiary.





	(1)  A VA-recognized fiduciary may conduct any action regarding government life insurance policies that a veteran could take except for naming a beneficiary.  A VA-recognized fiduciary may do the following:





	(a)  Obtain any specific policy information, including the name of the current beneficiary.





	(b)  Apply for insurance, conversion, change of plan, or reinstatement.





	(c)  Withdraw dividends held on deposit or credit.





	(d)  Select or change the dividend option.





	(e)  Obtain a policy loan.





	(f)  Cash surrender a policy.
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	(g)  Authorize a deduction from VA benefits or an allotment from military retired pay to pay premiums. 





	(h)  Apply for and receive payment of the proceeds of a matured policy.





	(i)  Select or change the premium payment option.





	(j)  Apply for waiver of premiums and total disability benefits and select or change settlement options.





	(2)  A VA-recognized fiduciary of a beneficiary of a deceased policyholder may take the following actions on behalf of the beneficiary:





	(a)  Assign the proceeds of a policy.





	(b)  Change the settlement option.





	c.  Third Party Requests.  Insurance centers must verify that a third party request for insurance action is from a VA recognized fiduciary before implementing the requested action.





	(1)  A BDN master record (MINQ) screen or a current VA Form 27-555 which indicates the third party is currently receiving VA benefits on behalf of the insured is sufficient verification of VA recognized fiduciary status.





	(2)  If there is evidence to show the policyholder may be incompetent for insurance purposes but there is no MINQ screen or current VA Form 27-555, the insurance center must send VA Form 29-505, Request for Information (Government Life Insurance), to the regional office of jurisdiction requesting a rating of incompetency (if one is not part of the current BDN master record) and the appointment of a VA fiduciary.  If the third party furnished a court order that grants guardianship authority, a copy of that court order should accompany the VA Form 29-505.





	(3)  The insurance center may complete the requested action when verification of fiduciary authority is received on VA Form 27-555.  Actions not involving disbursement can be made on the authority of the court order.





	d.  Insurance Actions





	(1)  RH Insurance.  Most veterans who have a service-connected disability and who were separated from active service after April 25, 1951, are eligible for RH Insurance.  A veteran must apply for this insurance within two years from the date of VA notice that a
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disability has been rated as service-connected.  If a veteran is mentally incompetent, application for RH insurance may be made only by a VA-recognized fiduciary.  If a veteran is incompetent during any part of the two-year period after he or she is granted service-connection, application may be filed within two years after a fiduciary is appointed or within two years after the removal of such incompetency status, whichever is earlier.





	(2)  Conversions.  Field examiners will assist fiduciaries and SDP veterans in converting insurance from a 5-year level term plan to a permanent plan only when conversion is in the best interest of the veteran.  Conversion is usually desirable because waiver of premium applies in most of these cases.  However, the waiver may be revoked if the veteran recovers, leaving the veteran with a higher premium.  Waiver of premium becomes permanent after being continuously in effect for 20 years.  In SDP cases, the field examiner's report and the application for converting insurance should show that the veteran understood the nature of his or her act.  An accompanying medical statement of the veteran's testamentary capacity is advisable.





	(3)  Waiver of Premium.  National Service Life Insurance (NSLI) policyholders who become totally disabled prior to their 65th birthday may have their insurance premiums waived if the disability has remained in effect for six or more consecutive months.  Claims for waiver of premium on NSLI policies made on behalf of incompetent veterans are normally made by the veteran's fiduciary on VA Form 29-357, Claim for Disability Insurance Benefits.  SDP veterans may apply in their own behalf, preferably on VA Form 29-357.  If there is no fiduciary or if the fiduciary does not act, the claim for waiver may be made by a spouse, relative, friend, or other interested person, including VSD personnel.


		


	(4)  Total Permanent Disability Benefits.  Total permanent disability benefits are payable to a veteran with a United States Government Life Insurance (USGLI) policy in force, other than a special endowment at age 96 plan policy, with proof of the total permanent disability.  These benefits are paid in monthly installments to the insured, except as otherwise provided, and continue to be payable during total permanent disability so long as the veteran lives.  All premiums due after receipt of proof of the disability will be waived during total permanent disability.  (See 38 C.F.R. 6.120-6.123c.)





	(5)  Total Disability Income Provision (TDIP).  Claims for TDIP benefits should be made on VA Form 29-357.





	(6)  Reinstatement.  Fiduciary personnel will assist the VA-recognized fiduciary or the SDP veteran in applying for reinstatement of any government life insurance policy.
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	(7)  Servicemen's Group Life Insurance (SGLI) and Veterans' Group Life Insurance (VGLI).  VA does not process claims or administer the payment of proceeds of SGLI and VGLI.  The VSO is not authorized to provide any assistance in appointing a fiduciary for receiving these insurance benefits.  Fiduciaries or relatives of beneficiaries under legal disability requesting information concerning payment of SGLI or VGLI proceeds will be advised to deal directly with the Office of Servicemen's Group Life Insurance, 213 Washington Street, Newark, New Jersey 07102-2999.  SGLI or VGLI proceeds coming into estates under the jurisdiction of the VSO will be regarded as outside assets.





3.04  OTHER VA BENEFITS





	An incompetent beneficiary's disability often seriously hampers his or her ability to seek information or to comprehend responses.  Therefore, it is important that the field examiner explain to the fiduciary and/or the beneficiary's dependents the full range of benefits.  Field examiners will assist in completing applications when required, and all VA applications received by field examiners will be clearly marked by a VA date stamp to assure that benefits begin on the earliest date possible.  





	a.  Education Benefits





	(1)  Applications





	(a)  VA Form 22-1990, Application for Educational Benefits, should be completed when a veteran appears eligible for educational assistance under chapters 30 or 32 of Title 38 or chapter 1606 of Title 10, U.S.C. (the Montgomery GI Bill-Selected Reserves).





	(b)  VA Form 28-1900, Disabled Veterans Application for Vocational Rehabilitation, should be completed when a veteran appears eligible for vocational rehabilitation under chapter 31 of Title 38 U.S.C.





	(c)  VA Form 22-5490, Application for Survivors' and Dependents' Educational Assistance, should be completed when a child, spouse, or surviving spouse appears eligible for Dependents' Educational Assistance (DEA) under chapter 35, Title 38 U.S.C.  A child may be entitled to DEA as early as age 14 if restorative or rehabilitative training is needed.  Marriage of a child is not a bar to payment of DEA.





	(d)  VA Form 21-674, Request for Approval of School Attendance, should be completed to establish entitlement to disability compensation, dependency and indemnity compensation (DIC), disability pension, or death pension for unmarried children between ages 18 and 23 when they are pursuing an approved course of instruction.
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	(e)  Education applications completed by field examiners will clearly indicate whether or not appropriate education pamphlets were given to beneficiary.  (See M22-4, Part III, par. 3.04d.)





	(2)  Competency Considerations.  A rating or judicial decree of incompetency is not a bar to educational assistance.  However, the disability which precipitated the incompetency rating could be a factor in determining a veteran's eligibility for vocational rehabilitation benefits under chapter 31 or a surviving spouse's or child's education benefits under chapter 35.  Field examination reports will be made available to the counseling psychologist or to the Adjudication Division as appropriate.





	b.  Aid and Attendance (A&A)





	(1)  When a field examiner finds that an incompetent veteran, spouse, surviving spouse, or dependent parent is a patient in a nursing home but is not receiving an additional allowance for A&A benefits, a copy of the field examiner's report, noting the beneficiary's status as a nursing home patient, will be forwarded to the Adjudication Division as an informal claim for A&A benefits.





	(2)  When an incompetent veteran, spouse, surviving spouse, or dependent parent is not residing in a nursing home but appears to be sufficiently disabled to qualify for A&A benefits, a detailed description of the beneficiary's condition as it relates to the ability to care for himself or herself will be included in the field examination report.  A copy of the report should be submitted to the Adjudication Division as an informal claim for A&A benefits.  The Adjudication Division should be given all available information even though medical statements are not immediately available.





	(3)  Likewise, the Adjudication Division will be notified and given the facts observed when continued entitlement to A&A may be questionable.   For example, the Adjudication Division should be notified when a beneficiary receiving A&A benefits but not living in a nursing home appears to have improved to the point that A&A eligibility is questionable.  The Adjudication Division should also be notified when a veteran or surviving spouse is covered by Medicaid as a patient in a nursing home, if that patient has no dependent and receives improved pension of more than $90 per month.





	c.  Housebound.  Incompetent veterans and surviving spouses who are substantially housebound but not disabled enough to qualify for A&A benefits may be entitled to housebound benefits.  The housebound benefit is available only for veterans and surviving spouses receiving pension under the Veterans' and Survivors' Pension Improvement Act of 1978 (PL 95-588) or DIC.  A veteran may be entitled to housebound benefits even though hospitalized at VA expense.  The same application and notification procedures should be followed as in subparagraph b above.
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	d.  Helpless Child.  The possible helplessness of a child will be reported as soon as the condition is noted.  If the child will reach age 18 within four months of the field examination or if the child is over age 18 and appears incapable of self-support, the field examination report describing in detail the nature and extent of disability, as well as unemployability, will be forwarded to the Adjudication Division.  Otherwise, the case will be diaried for review four months prior to the child's 18th birthday.  If the minor's condition is likely to remain static (as in the case of a severely brain-damaged child), the Adjudication Division will be notified in detail of the condition at the end of the diary period.  If the condition observed is one which might change (as in the case of an emotionally disturbed child), further contact or investigation will be necessary at the end of the diary period before the Adjudication Division is notified, unless review of the PGF or claims folder indicates sufficient evidence for rating purposes has already been received.  Additional information about field examination reports for helpless adults appears in


M27-1, Part III, Chapter 6.





	e.  Dependents.  When an adult beneficiary has children or other dependents for whom he or she is not receiving additional benefits, the fiduciary will be advised of the possible entitlement to additional benefits and assisted in applying for those benefits.  All available evidence of relationship of such dependents should be forwarded to the Adjudication Division.  For a dependent parent, VA Form 21-509, Statement of Dependency, will also be completed by the dependent parent and forwarded to the Adjudication Division.  A copy of the veteran's birth certificate showing the mother's and father's name should accompany the form.  A veteran's pension is not increased because of a dependent parent; however, VA Form 21-509 should be completed if dependency is indicated because the parent may become entitled to a portion of the withheld funds if the veteran's benefits are suspended because of the $1,500 rule (38 U.S.C. 5503 (b)(l)(A)).  See M27-1, Part III, par. 4.02 and 4.06 for additional information on withheld funds.





	f.  Additional Beneficiaries.  Whenever a field examination discloses potential beneficiaries for whom application has not been made, assistance will be provided in applying for indicated benefits.  All available supporting evidence, including evidence to establish dependency, will be submitted (or requested if not available at the time of the field examination).





3.05  POLICY CONCERNING INVESTMENTS AND USE OF ESTATES





	The VSO will assure that a fiduciary administers a beneficiary's estate in the best interest of the beneficiary.  The field examiner will review the beneficiary's needs with the fiduciary, taking into consideration and providing for anticipated expenses so that the fiduciary will not have to make repeated requests for authority to make special expenditures.  The Regional or District Counsel will obtain court authorization when needed in cases with court-appointed fiduciaries.
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	a.  Investments.  VA benefits paid to a Federal fiduciary (other than a spouse payee or an institutional award payee) may be invested only in U. S. savings bonds or in interest or dividend-paying accounts insured by state or Federal institutions (C.F.R. 13.103).  See M27-1, Part III, par. 8.04 for instructions on registering bonds and savings accounts.  Benefits paid to an institutional award payee may not be invested.





	b.  Authorization to Cash Bonds.  A prompt decision will be made when a fiduciary requests authorization to cash bonds to meet a beneficiary's needs.  The decision will be made based on the facts of record and the current representations of the legal custodian.  Field examinations will be scheduled to evaluate these requests only when the proposed use of the funds is questionable.  In other instances, the following additional guidelines will be followed:





	(1)  Minors.  General authorization to cash all bonds will be given when minors are approaching college age or the age of majority.





	(2)  Adults.  In cases of adult beneficiaries, authorization to cash bonds will ordinarily be limited to the amount necessary to meet current needs.





	c.  Using and Conserving Estates





	(1)  Minors.  The field examiner must counsel the fiduciary appropriately about administering a minor beneficiary's estate, and the fiduciary must determine whether the minor's estate should be used or conserved.  Foreseeable future expenditures and the general standard of living of family peers should be considered by both parties.  Savings programs should be encouraged when they are in the beneficiary's best interest.





	(2)  Adults.  Fiduciaries should use the beneficiary's funds, to the extent they are available, for the comfort and care of the beneficiary.  The main responsibility is to assure that funds are provided for the beneficiary's shelter, food, clothing, care, recreation, and personal needs.  A secondary responsibility is to assure that the beneficiary's dependents are properly cared for within the limits of funds available.  This responsibility includes advising dependents of other state and Federal benefits to which they may be entitled.





3.06  RECOVERY OF OVERPAYMENTS OR ILLEGAL PAYMENTS





	a.  A fiduciary is responsible for management of the incompetent beneficiary's income and estate, to include the equitable settlement of the incompetent's just debts, including overpayment or illegal payment of VA benefits.  When an overpayment or illegal payment of VA benefits has been made to a fiduciary, the Debt Management Center (DMC) will automatically begin collection action.
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	b.  When the beneficiary is alive and there is a VA indebtedness, the fiduciary should be advised to determine whether the immediate needs of the beneficiary and dependents could be met with the remaining funds if the debt were settled.  If the needs could not be met through full settlement of the debt, the fiduciary should be advised to consider submitting a request for waiver of the indebtedness or making an offer of compromise.





	c.  DMC refers waiver requests to regional office finance activities, and finance activities sometimes refer waiver requests on fiduciary cases to VSD.  DMC may also request specific assistance from fiduciary personnel in collecting debts from fiduciaries.





	d.  For all cases referred to VSD, either by finance activities or by DMC, fiduciary personnel will contact the fiduciary and attempt to secure a refund of the overpayment or illegal payment.  When applicable, the case will be referred to the Regional or District Counsel for assistance in obtaining any court order necessary for release of the required funds.
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