This chapter was previously M27-1, Part III, Section I, Chapter 2.  It was redesignated as M21-1, Part VIII, Section I, Chapter 2 in April 2000 due to a reorganization.  The content of this chapter was not changed.
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CHAPTER 2.  PROTECTIVE MEASURES





2.01  REPRESENTATION OF FIDUCIARY AND BENEFICIARY





	a.  Representing the Petitioner or Fiduciary.  When the beneficiary's estate or income is not sufficient to justify the employment of private counsel, or when it is necessary to expedite release of VA payments, the issue will be referred to the Regional or District Counsel to determine whether VA will provide legal services.





	b.  Representing the Beneficiary.  The primary responsibility of VA is to the beneficiary, not to the fiduciary.  To avoid any misunderstanding, this priority should be made clear to all proposed fiduciaries and should be formally reasserted upon receipt of any evidence that might indicate a conflict of interest.  It is particularly necessary to be alert to situations, either ethical or legal, where an immediate disavowal of an attorney relationship to the fiduciary is in order.  Under no circumstances may VA represent a fiduciary in opposition to the best interests of the beneficiary.  The Regional or District Counsel will be notified of any evidence indicating that there has been a breach of trust by the fiduciary.





2.02  MARSHALING OR PROTECTING ASSETS





	a.  VA and Other Federal and State Benefits.  The VSO is responsible for protecting the rights of incompetent beneficiaries to benefits under laws administered by VA and for fully advising fiduciaries about other Federal and state benefits.





	b.  Private Source Benefits





	(1)  Legal Services for Court-Appointed Fiduciary.  In those cases where VA is attorney for the fiduciary, assistance will be given the fiduciary in marshaling all assets of any nature.  If it appears that an adversary proceeding will be necessary, the VSO will refer the matter to the Regional or District Counsel.





	(2)  Real Property in Estate.  Real property in the estate will normally preclude VA from acting as attorney for the court-appointed fiduciary unless it appears clear that the best interests of the beneficiary require such action and it is unlikely other legal action involving the property will be required.





	(3)  VA Not Providing Legal Services for Court-Appointed Fiduciary.  In this type of case, the VSO is responsible for determining what property or assets belong to the beneficiary and advising the fiduciary to obtain them for the estate or, with real property,
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to protect the beneficiary's interests.  If the fiduciary refuses to do so immediately, or if the fiduciary agrees to do so but is found to have failed to marshal or protect all assets, the VSO will notify the Regional or District Counsel.





2.03  CHANGES REQUIRING NOTIFICATION OR ACTION BY VSO





	a.  Change Affecting Payee or Beneficiary.  The VSO is responsible for initiating necessary action when information affecting the payment of VA benefits for a beneficiary comes to his/her attention.  If such information does not presently affect entitlement but indicates that subsequent changes may do so, a follow-up will be maintained and notice submitted to the Adjudication Division and/or VA Regional Office and Insurance Center (VAROIC) if and when it becomes appropriate.  Typical situations are:





	(1)  Change of Name or Address.  The change of fiduciary (CFID) Benefits Delivery Network (BDN) command is authorized to estate analysts, field examiners, and appropriate Veterans Services Division (VSD) supervisory personnel.





	(a)  When information is received that a payee has changed his or her address, fiduciary program personnel will enter the new address into BDN and notify the VAROIC, if appropriate.





	(b)  When information is received of the change in name of a fiduciary or a beneficiary, fiduciary program personnel will enter the change into BDN, notify the Adjudication Division, and notify the VAROIC, when appropriate.  Necessary action to correct court records will be taken.





	(c)  When appropriate, the Director of the affected VA medical center activity will also be notified of the change in name or address of the payee.





	(d)  When given appropriate BDN commands by the station Director, fiduciary program personnel will input direct deposit authorizations.





	(2)  Change of Fiduciary or Payee.  When a change in payee or type of payee or fiduciary is made, the VSO will notify the Adjudication Division and/or the appropriate VAROIC and, when appropriate, the Director of the affected VA medical center activity, by VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits, with any necessary attachments.





	(3)  Changes Affecting Entitlement.  When information establishes a possible basis for increasing or reducing the entitlement of the beneficiary, the VSO will notify the Adjudication Division and/or the appropriate VAROIC immediately.  Among the changes to be reported are those pertaining to:
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	(a)  Income or estates in cases involving pension payments for minor and adult beneficiaries or income in payment of dependency and indemnity compensation to parents.





	(b)  Estate or institutionalization in cases involving the monetary limitations of the $1,500 rule (38 U.S.C. 5503(b)).





	(c)  Employment in adult cases, when appropriate.





	(d)  Death of the beneficiary or a dependent.





	(e)  Imprisonment of the beneficiary or a dependent.





	(f)  A change in marital status of beneficiary or a dependent.





	(g)  Any other VA or non-VA benefits to which the beneficiary may be entitled.





	(h)  Missing beneficiaries (38 U.S.C. 1158 and 1507).





	(4)  VA Form 20-6560, Notice of Benefit Payment Transaction





	(a)  Message Code 630--Transaction Code 28.  This message is generated by a notice of death and indicates that the master record at the Hines data processing center has been terminated.  Upon receipt of this message, the VSO will take the necessary closing actions in accordance with M27-1, Part III, Chapter 11.  Transaction codes 09, 10, 41, and 42 are generated by other stop pay actions.  Copies of these messages will also be referred to the VSO for information and action, if necessary.  (See MP-6, pt. IV, supp. No. 1.1, par. 201.01.)





	(b)  Message Codes 670, 672, and 673, and Personal Funds of Patients (PFOP) Accounts in Other Than VA Institutional Award Cases.  Copies of these messages are issued to the VSO when the PFOP account is established or changed.  Message code 670 is referred with the claims folder to the Finance activity.  When the amount of PFOP balance is $500 or less, it is referred with the claims folder to the Adjudication Division.  Otherwise, the message is referred to the VSO for information and filing in the principal guardianship folder (PGF).  Message codes 672 and 673 are referred directly to the VSO for information and filing in the PGF.





	b.  Release of Excess Medical Center Activity Funds.  The VSO will notify the Director of a VA medical center activity when any excess funds should be released to a fiduciary, either while the veteran remains hospitalized or when discharged.  The VSO's advice will be based on the present status of the fiduciary.  If payments have been suspended to the fiduciary, or if the fiduciary is not satisfactorily accounting for the funds
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already received, or if the bond is insufficient, the unexpended balance will be withheld until the irregularities have been adjusted.  When the funds may be released to the fiduciary, the VSO will forward a completed VA Form 27-555 to the Director of the medical center showing the amount to be released and any indebtedness due the United States.





	c.  Suspension of Payment.  Upon receipt of a copy of an award or suspend action indicating discontinuance of payments for failure to return an eligibility verification report or other requested information, the VSO will take the necessary action to obtain the requisite information and forward it to the Adjudication Division.  This may be done by correspondence, field examination, or other methods, including court action, if necessary.  (If court action is necessary, it will be accomplished by the Regional or District Counsel.)





	d.  Change of VSO





	(1)  Notice to Fiduciary or Supervised Direct Payment (SDP) Beneficiary.  When a PGF is transferred to another VSO, the Adjudication Division, the appropriate VAROIC, and the fiduciary or SDP beneficiary will be notified of the change in principal VSO.  Legal custodians will be notified by letter.  When a PGF for an SDP beneficiary is transferred, the receiving VSO will be advised so that personal contact can be made with the beneficiary in the new environment.





	(2)  VA Form 7216a, Request for and/or Notice of Transfer of Veterans Records.  This form will be used for temporary or permanent transfer of PGFs.





	(3)  Fiduciary-Beneficiary System (FBS).  FBS records will be updated when a PGF is transferred by processing a transfer operation as explained in M27-1, Part IV, par. 6.06.





	(4)  Correction of Error in VSO Designation.  In some cases, the BDN master record contains either an incorrect VSO designation or none at all.  As a result, a VSO may receive copies of an award action or VA Form 20-6560, Notice of Benefit Payment Transaction, when he or she does not have jurisdiction of the case.  When this occurs, the VSO will ascertain the station having jurisdiction, correct the BDN master record with the CFID command, and forward the document to the proper VSO.





2.04  HOSPITAL AGREEMENTS





	a.  Protection for Veterans Rated by VA as Incompetent and Hospitalized in non-VA Government Institutions.  The VSO must assure monetary protection for veterans rated by VA as incompetent when all or part of the benefits are paid through institutional awards to institutions operated by a political subdivision of the United States.  This protection is achieved through a fiduciary agreement.  This agreement must be signed
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by a responsible official of the governmental entity responsible for the institution before institutional awards are authorized for veterans hospitalized in these institutions.  The possible need for an apportionment to the veteran's dependents, if any, must be considered when determining the amount to be paid to the institution.  The fiduciary agreement may be either of the following:





	(1) Master Agreement.  If there are several veterans hospitalized in a particular governmental institution (such as a state mental hospital), the VSO should negotiate a master agreement with the government entity responsible for the institution.  This agreement will cover all veterans hospitalized in the institution covered by the agreement.





	(2)  Individual Agreement.  If a particular governmental institution hospitalizes only a few veterans, the VSO may negotiate individual agreements with the governmental entity responsible for the institution.  In these cases, each veteran's individual Fiduciary Agreement,  VA Form 27-4703, must specify the agreed upon reimbursement charges, the monthly amount to be used for the veteran's personal needs, and the amount to be saved. 





	b.  Order of Priority of Fund Usage.  The agreement should provide that institutional awards be applied in amounts determined by the VSO in the following order for:





	(1)  The veteran's personal needs;





	(2)  Rehabilitation needs upon release;





	(3)  Cost of maintenance at the institution.





2.05  ASSISTANCE TO VA BENEFICIARIES NOT IN FIDUCIARY PROGRAM





	a.  Action on Information From Non-VA Sources.   Field examiners have a duty to assist VA beneficiaries.  This responsibility applies also when oral or written information is received in VSD  which indicates that VA beneficiaries not within the fiduciary program may need assistance which can be provided within the scope of VA responsibility.   This information may be received by the field examiner while making a field examination.  When the information indicates that an adult beneficiary may not be capable of handling his or her funds or is being deprived of his or her rights or that a minor beneficiary is not receiving the benefit of VA payments, further inquiry should be made to determine the facts, by field examination if necessary.





	(1)  When the facts show the need for the services of VA to protect the interests of the beneficiary, action appropriate to the situation, including the possible establishment of another method of payment, should be initiated.
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	(2)  In cases requiring a rating action, a copy of the field examination report and/or other written information, such as a medical doctor's statement of incompetence, will be forwarded to the Adjudication Division and/or VAROIC with a recommendation for rating.  In the interest of complete service to the beneficiary, the field examiner should obtain as much information as possible in order to enable the Adjudication Division and/or VAROIC to process the claim promptly.  





	(3)  In those cases when rating action is not required, that is, when a legal disability exists, the VSO may effect a change of payee without a formal request from the Adjudication Division or VAROIC.  If there is medical evidence of incompetence, this evidence and a request for a rating of incompetence should be submitted simultaneously to the Adjudication Division.





	b.  Action on Information from VA Sources





	(1)  Cases, other than those involving minors, that are received in VSD directly from a VAROIC and which require a rating action will be first forwarded to the Adjudication Division.  Cases referred from the Adjudication Division may require two separate but related actions in VSD.





	(a)  A nonfiduciary program field examination may be requested to gather data for competency rating purposes, or





	(b)  There may be a request to certify or recertify a fiduciary.  Upon such a request, VSD personnel will take prompt action to effect the appointment, recognition, or recertification of a fiduciary, or recommend direct or supervised direct payment.  Credit for an initial appointment field examination will be taken.  The fact that insurance monies may be involved and that such monies may be considerable is cause to review and possibly change the type of fiduciary already in existence.





	(2)  From time to time special projects are undertaken which also require nonfiduciary program field examinations to gather data.  Requests for these examinations may come from any division within VA.  Examples include the aged beneficiary project where it was necessary to confirm the beneficiary was living and that his or her needs were being met and Loan Guaranty projects where bankruptcy records are reviewed to determine whether VA is listed as a creditor.


	


	(3)  Sometimes a VA form, such as an Eligibility Verification Report, may be signed by someone other than the beneficiary.  In these cases, a nonfiduciary program field examination may be requested to gather data or evidence for rating purposes.  If there is evidence that the beneficiary is incompetent, the field examiner should obtain as much information as possible for referral to the Adjudication Division.
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