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Veterans Benefits Manual M21-1, Part VI, “Rating Board Procedures,” is changed as follows:

Pages 7-II-1 and 7-II-2:  Remove these pages and substitute pages 7-II-1 and 7-II-2 attached.

Paragraph 7.07b(1)(a) is deleted and paragraph 7.07b(1) reorganized and revised to reflect that a completed VA Form 21-8940, Veteran's Application for Increased Compensation Based on Unemployability, is required whenever a claim for individual unemployability is inferred.  Paragraph 7.08 is revised to state that a veteran must submit VA Form 21-8940 in order to certify employment status and establish eligibility for individual unemployability 
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SUBCHAPTER II.  UNEMPLOYABILITY DETERMINATIONS IN COMPENSATION CASES

7.07  INDIVIDUAL UNEMPLOYABILITY


a.  Requirements.  To establish entitlement to total compensation benefits because of individual unemployability, a veteran must claim to be unable to secure or retain employment by reason of service-connected disability.  The veteran must meet the schedular requirements of 38 CFR 4.16 or have an extra-schedular evaluation approved by the Compensation and Pension Service (211B); and be unemployable in fact by reason of service-connected disability.  The rating activity must consider both the veteran’s current physical condition and employment status when rating claims for total compensation because of individual unemployability.  If a 100% service-connected evaluation is awarded, any pending claim for a total disability evaluation based on individual unemployability is moot.  (See VAOPGCPREC 6-99.)  Do not defer a decision as to the schedular degree of disability pending receipt of evidence sufficient to adjudicate the issue of individual unemployability.

b.  Jurisdiction

(1)  Inferred Claims  

(a)  Identification of Inferred Claims.  It is the duty of the RVSR to identify cases in which the veteran may be entitled to individual unemployability when no specific claim for the benefit has been made.  When the record contains evidence of potential entitlement to a total disability evaluation based on individual unemployability, that evidence becomes an inferred claim that must be adjudicated.  (See Norris v. West, 12 Vet. App. 413 (1999).)  For a claim for individual unemployability to be inferred

· the schedular requirements of 38 CFR 4.16(a) must be met, and

· there must be evidence in the veteran’s file or under VA control that shows that he or she might be unemployable due to service-connected conditions.


(b)  Development and End Product Control.  In situations where individual unemployability is inferred, that is, the two criteria shown in subparagraph 7.07b(1)(a) above are met, the veteran will be asked to submit VA Form 21-8940, Veteran's Application for Increased Compensation Based on Unemployability, to certify employment status.  If no other issues remain pending, the existing EP will be taken by award action or PCLR and a new EP 021 will be established at the point of initial development.  The date of claim will be the date of the new VCAA notification letter to the veteran.  Follow the instructions in paragraphs 7.08 through 7.11 when developing and deciding the claim.      


Note:  It is not proper procedure to infer a claim for IU (and send out a VA Form 21-8940) when the schedular requirements of 38 CFR 4.16(a) are met, but there is no evidence of current service-connected unemployability in the veteran’s file or under VA control.  



(2)  Rating Decision Procedures.  The issue of potential individual unemployability entitlement will be shown as deferred in the Rating Decision.  Every inferred claim for individual unemployability that is deferred for additional evidence from the veteran must be followed by a formal rating decision, either after the evidence requested has been received, or after the expiration of the notification period.  If the veteran does not respond to the request for evidence within 60 days, deny the claim.  Once the rating decision has been made and the veteran notified of that decision, the EP 021 established for this issue may be taken. 

7.08  EVIDENCE REQUIREMENTS


A veteran must submit VA Form 21-8940 in order to certify employment status and establish eligibility for individual unemployability.  Use this form as the basis for development of evidence to support the claim.  When rating claims for total benefits because of individual unemployability, ensure the evidence is sufficient to evaluate both the veteran’s current degree of disability and employment status.  Develop all required evidence concurrently.
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a.  Medical.  Evidence sufficient to support a current evaluation of the extent of all of the veteran’s disabilities must be of record.  The evidence shall reflect the veteran's condition within the past 12 months and include, but need not be limited to, results of VA examination, hospital reports, or outpatient treatment records.  If the medical evidence of record is incomplete or inconsistent, schedule a medical examination to provide sufficient evidence to rate the claim.  Request special tests only when required for proper evaluation of the degree of severity of relevant disabilities.


b.  Employment.  VA Form 21-8940 requires the veteran to furnish an employment history for the 5-year period preceding the date on which the veteran claims to have become too disabled to work and for the entire time after that date.  It is essential that VA Form 21-8940 contain the work history.  In addition, request each employer during the 12-month period prior to the date the veteran last worked to complete and return a VA Form 21-4192, “Request for Employment Information in Connection with Claim for Disability Benefits.”  Forms indicating only that the veteran retired will routinely require additional development to obtain information as to whether the veteran’s retirement was by reason of disability, and if so, the nature of the disability for which retired.


c.  Social Security Disability Records.  If available evidence is insufficient to award individual unemployability benefits and the record shows that the veteran is receiving Social Security benefits because of disability, complete copies of the SSA records must be obtained and considered.  (See pt. III, par. 9.01.)


      d.  Vocational Rehabilitation Records


(1)  Vocational rehabilitation records must be obtained and considered in individual unemployability claims whenever there is indication that training was not found to be medically feasible.  Also, vocational rehabilitation records should be reviewed if there is an indication that a veteran’s attempt to be trained was unsuccessful.


(2)  The fact that a veteran either is participating in a program of rehabilitation or has completed such a program and is “rehabilitated” will not preclude a grant of total benefits because of individual unemployability.  Deny claims or reduce awards only if the facts demonstrate that the veteran is not precluded from obtaining employment by reason of service-connected disability or has in fact obtained gainful employment.


e. Self-Employment or Tightly Held Corporation


(1)  Development to produce evidence necessary to establish the degree to which service-connected conditions have impaired the veteran’s ability to engage in self-employment must generally be more extensive than development where the veteran worked for others.  Request the veteran to furnish a statement as to types of work performed, amount of time lost in the previous 12 months due to service-connected disabilities, and number of hours worked per week.


(2)  In the case of a self-employed person the issue for consideration is the relationship between the frequency and type of service performed by the veteran for the business and the veteran's net and gross earnings for the past 12 months.  Low gross earnings tend to support a finding of marginal employment, especially when considered with the amount of time lost from work due to service-connected disablement.  Low net earnings, on the other hand, must be considered in connection with gross income.  High gross income tends to indicate that the veteran is capable of engaging in a substantially gainful occupation.  Inability to make a profit is not synonymous with the inability to engage in substantially gainful employment.


(3)  A tightly or closely held corporation is usually a family corporation.  If the veteran’s name is the same as the corporation’s, consider the possibility of a tightly held corporation.  Since the veteran may control the amount of wages paid to himself/herself, do not make a finding of marginal employment solely on the basis of low wages.  If reported wages appear low for the work performed, request a field examination per part III, chapter 8 to determine the veteran’s relationship to the corporation and corporate earnings.  The issue for consideration is whether the frequency and type of service performed by the veteran equates to substantially gainful employment.  In this regard, 
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