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Veterans Benefits Manual M21-1, Part VI, “Rating Board Procedures,” is changed as follows:





	Pages 7-II-1 through 7-II-5:  Remove these pages and substitute pages 7-II-1 through 7-II-5 attached.





	Subparagraph  7.07a is revised to include the statement that if a 100 percent service-connected evaluation is awarded, any pending claim for a total disability evaluation based on individual unemployability (IU) is moot.





	Subparagraph 7.07b is revised to clarify the required elements of an inferred claim for IU and to explain how the claim should be handled.  If there is sufficient evidence to grant IU when deciding other issues, the benefit should be granted at that time and the existing end product (EP) should be taken as appropriate.  When further development is needed to determine entitlement, a new EP should be established for control.





	Subparagraph 7.09a(8)(b) is deleted because it conflicted with 38 C.F.R. 4.16.  The correct consideration of marginal employment is explained in Subparagraph 7.09a(8)(a).





	Subparagraph 7.09b is revised to show that whenever a rating decision grants IU and establishes permanency, the rating conclusion must include the statement, “Basic eligibility under 38 U.S.C. Chapter 35 is established from [date].”  This is required regardless of whether or not there appear to be any potential dependents.





	Rescission:  Fast Letter 04-23 (October 4, 2004).


	


	


By Direction of the Under Secretary for Benefits














						Renée L. Szybala, Director


						Compensation and Pension Service








Distribution:     RPC:   2068 
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SUBCHAPTER II.  UNEMPLOYABILITY DETERMINATIONS IN COMPENSATION CASES





7.07  INDIVIDUAL UNEMPLOYABILITY





	a.  Requirements.  To establish entitlement to total compensation benefits because of individual unemployability, a veteran must claim to be unable to secure or retain employment by reason of service-connected disability.  The veteran must meet the schedular requirements of 38 CFR 4.16 or have an extra-schedular evaluation approved by the Compensation and Pension Service (211B); and be unemployable in fact by reason of service-connected disability.  The rating activity must consider both the veteran’s current physical condition and employment status when rating claims for total compensation because of individual unemployability.  If a 100% service-connected evaluation is awarded, any pending claim for a total disability evaluation based on individual unemployability is moot.  (See VAOPGCPREC 6-99.)  Do not defer a decision as to the schedular degree of disability pending receipt of evidence sufficient to adjudicate the issue of individual unemployability.





b.  Jurisdiction





(1)  Inferred Claims.  It is the duty of the RVSR to identify cases in which the veteran may be entitled to individual unemployability when no specific claim for the benefit has been made.  When the record contains evidence of potential entitlement to a total disability evaluation based on individual unemployability, that evidence becomes an inferred claim that must be adjudicated.  (See Norris v. West, 12 Vet. App. 413 (1999).)  For a claim for individual unemployability to be inferred





the schedular requirements of 38 CFR 4.16(a) must be met, and


there must be evidence in the veteran’s file or under VA control that shows that he or she might be unemployable due to service-connected conditions.





(a)  Sufficient Evidence to Grant.  If the RVSR has sufficient evidence to grant individual unemployability when deciding other issues, the benefit should be granted at that time, and the existing end product (EP) should be taken as appropriate.  A completed VA Form 21-8940, “Veteran's Application for Increased Compensation Based on Unemployability” is not required for a grant of the benefit if the information is already of record.  


 


(b)  Additional Evidence Needed.  In situations where individual unemployability is inferred and additional evidence is needed, such as completion of VA Form 21-8940 to furnish employment history, a new EP will be established, provided the two requirements discussed in subparagraph 7.07b(1) are met.  It is not proper procedure to send out a VA Form 21-8940 when the schedular requirements are met, but there is no evidence of current service-connected unemployability.  If no other issues remain pending, the existing EP will be taken by award action or PCLR and a new EP 021 will be established at the point of initial development.  The date of claim will be the date of the new VCAA notification letter to the veteran.   


  


(2)  Rating Decision Procedures.  The issue of potential individual unemployability entitlement will be shown as deferred in the Rating Decision.  Every inferred claim for individual unemployability that is deferred for additional evidence from the veteran must be followed by a formal rating decision, either after the evidence requested has been received, or after the expiration of the notification period.  If the veteran does not respond to the request for evidence within 60 days, deny the claim.  Once the rating decision has been made and the veteran notified of that decision, the EP 021 established for this issue may be taken. 





7.08  EVIDENCE REQUIREMENTS





	Use the veteran’s application on VA Form 21-8940 as the basis for development of evidence to support the claim for individual unemployability.  When rating claims for total benefits because of individual unemployability, ensure the evidence is sufficient to evaluate both the veteran’s current degree of disability and employment status.  Develop all required evidence concurrently.
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	a.  Medical.  Evidence sufficient to support a current evaluation of the extent of all of the veteran’s disabilities must be of record.  The evidence shall reflect the veteran's condition within the past 12 months and include, but need not be limited to, results of VA examination, hospital reports, or outpatient treatment records.  If the medical evidence of record is incomplete or inconsistent, schedule a medical examination to provide sufficient evidence to rate the claim.  Request special tests only when required for proper evaluation of the degree of severity of relevant disabilities.





	b.  Employment.  VA Form 21-8940 requires the veteran to furnish an employment history for the 5-year period preceding the date on which the veteran claims to have become too disabled to work and for the entire time after that date.  It is essential that VA Form 21-8940 contain the work history.  In addition, request each employer during the 12-month period prior to the date the veteran last worked to complete and return a VA Form 21-4192, “Request for Employment Information in Connection with Claim for Disability Benefits.”  Forms indicating only that the veteran retired will routinely require additional development to obtain information as to whether the veteran’s retirement was by reason of disability, and if so, the nature of the disability for which retired.





	c.  Social Security Disability Records.  If available evidence is insufficient to award individual unemployability benefits and the record shows that the veteran is receiving Social Security benefits because of disability, complete copies of the SSA records must be obtained and considered.  (See pt. III, par. 9.01.)


	


	      d.  Vocational Rehabilitation Records





	(1)  Vocational rehabilitation records must be obtained and considered in individual unemployability claims whenever there is indication that training was not found to be medically feasible.  Also, vocational rehabilitation records should be reviewed if there is an indication that a veteran’s attempt to be trained was unsuccessful.





	(2)  The fact that a veteran either is participating in a program of rehabilitation or has completed such a program and is “rehabilitated” will not preclude a grant of total benefits because of individual unemployability.  Deny claims or reduce awards only if the facts demonstrate that the veteran is not precluded from obtaining employment by reason of service-connected disability or has in fact obtained gainful employment.





	e. Self-Employment or Tightly Held Corporation





	(1)  Development to produce evidence necessary to establish the degree to which service-connected conditions have impaired the veteran’s ability to engage in self-employment must generally be more extensive than development where the veteran worked for others.  Request the veteran to furnish a statement as to types of work performed, amount of time lost in the previous 12 months due to service-connected disabilities, and number of hours worked per week.





	(2)  In the case of a self-employed person the issue for consideration is the relationship between the frequency and type of service performed by the veteran for the business and the veteran's net and gross earnings for the past 12 months.  Low gross earnings tend to support a finding of marginal employment, especially when considered with the amount of time lost from work due to service-connected disablement.  Low net earnings, on the other hand, must be considered in connection with gross income.  High gross income tends to indicate that the veteran is capable of engaging in a substantially gainful occupation.  Inability to make a profit is not synonymous with the inability to engage in substantially gainful employment.





	(3)  A tightly or closely held corporation is usually a family corporation.  If the veteran’s name is the same as the corporation’s, consider the possibility of a tightly held corporation.  Since the veteran may control the amount of wages paid to himself/herself, do not make a finding of marginal employment solely on the basis of low wages.  If reported wages appear low for the work performed, request a field examination per part III, chapter 8 to determine the veteran’s relationship to the corporation and corporate earnings.  The issue for consideration is whether the frequency and type of service performed by the veteran equates to substantially gainful employment.  In this regard, 
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evidence that the veteran received or was entitled to receive other remuneration from the corporation, such as stock dividends or loans, must be considered.





7.09  RATING PRACTICES AND PROCEDURES





	a.  Rating Consideration.  Consider the following factors when rating claims for total benefits because of individual unemployability:





	(1)  Make a decision as to whether the veteran meets the requirements for a schedular 100 percent evaluation before considering the issue of individual unemployability.





	(2)  Verify that the disability requirements set out in 38 CFR 4.16 are met.  If the veteran specifically claims individual unemployability and any of the requirements of 38 CFR 4.16 are not met, the rating should be formally coded to indicate denial of individual unemployability.  If the veteran disagrees with the decision, the Statement of the Case should cite the relevant portion of 38 CFR 4.16 as the authority for the denial.





	(3)  Usually the evidence must establish that the service-connected conditions have precluded employment continuously since date of incurrence or the date the service-connected condition reached a static level of disability.





	(4)  Establish individual employability on a factual basis.  Do not presume individual unemployability.





	(5)  Apply the concept of average impairment in earning capacity to determinations of the percentage of disability, not to determinations as to entitlement to total compensation because of individual unemployability.





	(6)  The terms "unemployability" and "unemployable" are not synonymous for compensation purposes.  A veteran may be unemployed or unemployable for a variety of reasons.  A determination as to entitlement to total benefits because of individual unemployability is appropriate only when a veteran's unemployability is a result of service-connected disabilities.





	(7)  When considering the issue of entitlement to total compensation benefits because of individual unemployability, substantially gainful employment is defined as that which is ordinarily followed by the nondisabled to earn their livelihood with earnings common to the particular occupation in the community where the veteran resides.





	(8)(a)  In an individual unemployability determination, marginal employment shall not be considered substantially gainful employment.  Marginal employment exists when a veteran's earned annual income does not exceed the amount established by the U.S. Department of Commerce, Bureau of the Census, as the poverty threshold for one person.  Marginal employment may also be held to exist, on a facts found basis (which includes but is not limited to employment in a protected environment such as a family business or sheltered workshop), when earned annual income exceeds the poverty threshold.  Consider the nature of the employment and the reason for termination in all claims.  (38 CFR 4.16)





	(b)  Poverty thresholds are contained in Addendum A to this chapter.  The Bureau of the Census revises the poverty thresholds annually.  When the revised amounts are published, VBA will publish notices in the Federal Register and revise Addendum A.





       (9)  Determine whether the severity of the service-connected conditions preclude the veteran from obtaining or retaining substantially gainful employment.  Identify and isolate the effects of extraneous factors such as age, nonservice-connected conditions, intercurrent injuries, availability of work, or voluntary withdrawal from the labor market when determining whether a veteran is unemployable solely by reason of service-connected disability.  Include sufficient data in the Reasons for Decision of the conclusion.  A grant of individual unemployability must
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contain an explanation or analysis that shows how impairment from service-connected disability supports the grant.  A conclusory statement alone that the criteria for individual unemployability are met does not satisfy the requirement to state the basis for the grant.





	b.  Preparation of Ratings





       (1)  If schedular requirements are met but individual unemployability is denied, the rating must provide an explanation of all pertinent subsidiary determinations.  (See 38 CFR 4.16 and 4.18.) 





	(2)  When a veteran is considered unemployable due to nonservice-connected factors, an explanation of the reasons for this decision must be included.  In addition, the RVSR must also set forth its reasoning for finding that service-connected disabilities do not cause unemployability without regard to nonservice-connected conditions.





	(3)  If the veteran is considered employable, the RVSR need only explain the facts which are pertinent to that conclusion.





	(4)  If schedular requirements are not met, the absence of a basis for extra-schedular submission must be noted.  (38 CFR 3.321(b)(1), 4.16(b))





       (5)  Whenever individual unemployability is granted and permanency is established, the following statement must be included in the rating conclusion: "Basic eligibility under 38 U.S.C. Chapter 35 is established from [date]."  This applies regardless of whether or not there appear to be any potential dependents.





7.10  MULTIPLE INJURIES INCURRED IN ACTION OR AS PRISONER OF WAR (POW)





	In determinations of entitlement to a total disability rating under 38 CFR 4.16, consider multiple injuries incurred in action as one disability.  POW status is a continuation of action against the enemy.  Therefore, consider multiple disabilities incurred while a POW, and disabilities incurred in action prior to or subsequent to POW status, as one disability.





7.11  CLAIMS REQUIRING CENTRAL OFFICE APPROVAL





	a.  Extra-Schedular.  Do not hesitate to submit any case to Central Office (211B) for extra-schedular considerations if the evidence of record supports a finding that the veteran is unemployable by reason of service-connected disability but does not meet the schedular requirements of 38 CFR 4.16.





	b.  Preparation of Memorandum.  The memorandum prepared to transmit claims folders to Central Office for review must provide the following:





	(1)  Clear and succinct statements of fact, including medical and lay evidence of symptoms.





	(2)  Discussions of facts with relevant laws and regulations.





	(3)  The issues to be resolved as well as the recommended evaluations.





7.12  CONTROL OF EVALUATIONS BASED ON INDIVIDUAL UNEMPLOYABILITY





	a.  Failure to Cooperate with Required Field Exam





	(1)  Prior to reduction to a schedular evaluation based upon failure to cooperate with a required field exam, predetermination notice must also be provided as in subparagraphs d through g above.  Prepare a proposed reduction rating using the format in Exhibit A.1.
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	(2)  If the veteran fails to respond to the predetermination notice, prepare the reduction rating using the format in Exhibit A.2.





	(3)  If notice is received that the veteran is willing to cooperate with the field exam prior to reduction to the schedular evaluation, action to reduce payments should be deferred.  The field exam will be rescheduled and the veteran informed that further failure to cooperate shall be cause for a reduction to the schedular evaluation.  Also, the veteran will be informed that the total evaluation based on individual unemployability may not be restored until the field exam has been completed and the report reviewed.





	(4)  If evidence is subsequently received which warrants restoration of a total rating based on continued unemployability, prepare a rating using the format in Exhibit A.3.





	b.  Imprisonment.  See part IV, subpar. 25.04b(2).
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