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Washington, DC  20420
September 17, 2004

Veterans Benefits Manual M21-1, Part VI, “Rating Board Procedures,” is changed as follows:


Pages 7-i and 7-ii:  Remove these pages and substitute pages 7-i and 7-ii attached.
Page 7-VII-3:  Add page 7-VII-3 attached.
Paragraph 7.29 has been added to provide guidance in claims for service connection for disability or death from use of tobacco products.  Effective June 9, 1998, a grant of direct or secondary service connection for a disability or death that results from the use of tobacco products in service is prohibited 

(38 CFR 3.300).  However, VAOPGCPREC 6-2003 held that secondary service connection may be established for disability or death related to tobacco use after service that is the result of or aggravated by a service-connected disability unrelated to tobacco use.    
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CHAPTER 7.  RATING PROCEDURES FOR SPECIFIC ISSUES
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7.09  Rating Practices and Procedures
7-II-2

7.10  Multiple Injuries Incurred in Action or as Prisoner of War (POW)
7-II-4
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7-IV-1
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SUBCHAPTER VII.  MISCELLANEOUS RATING CONSIDERATIONS

7.25  Benefit-of-the-Doubt
7-VII-1

7.26  Special Compensation for Certain Paired Organs or Extremities
7-VII-1

7.27  Disability or Death from Use of Alcohol
7-VII-1

7.28  Disability or Death from Use of Drugs
7-VII-2

7.29  Disability or Death from Use of Tobacco Products
7-VII-3

EXHIBITS

A.1  Suggested Rating Decision Format for


Proposed Reduction to Schedular Evaluation, Noncompletion of Field Examination
7-E-1

A.2  Suggested Rating Decision Format for


Reduction to Schedular Evaluation, Noncompletion of Field Examination
7-E-2

A.3  Suggested Rating Decision Format for


Restoration of Unemployability, Completion of Field Examination
7-E-3

ADDENDA

A  Poverty Threshold
7-A-1

B  History of Presumptive Disabilities for Prisoners of War Under 38 CFR 3.309(c)
7-A-2

C  History of Presumptive Disabilities for Ionizing Radiation Under 38 CFR 3.309(d)
7-A-3
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7.29 DISABILITY OR DEATH FROM USE OF TOBACCO PRODUCTS

a.  Direct Service Connection.  Effective June 9, 1998, the grant of service connection for a disability or death that results from the veteran’s use of tobacco products in service is prohibited (38 CFR 3.300(a)).  

b.  Secondary Service Connection  

(1)  Disability Secondary to Tobacco-Related Disability.  In claims for secondary service connection received after June 9, 1998, a disability that is proximately due to a disability previously service-connected on the basis that it resulted from the veteran's use of tobacco products during service will not be service-connected (38 CFR 3.300(c)).
EXAMPLE:  Service connection for nicotine dependence was established in 1997 based on tobacco use that began during service.  In April 2003, the veteran claimed that his chronic obstructive pulmonary disease was secondary to service-connected nicotine dependence.  Service connection for chronic obstructive pulmonary disease should be denied in accordance with 38 CFR 3.300(c). 

(2)  Disability Related to Tobacco Use After Service.  In VAOPGCPREC 6-2003, General Counsel held that secondary service connection may be established for disability or death related to tobacco use after service that is the result of or aggravated by a service-connected disability unrelated to tobacco use.  When evaluating these types of cases, first determine whether the service-connected disability caused the veteran to use tobacco products after service.  If so,  then decide whether the use of tobacco products as a result of the service-connected disability was a substantial factor in causing or aggravating a secondary disability or causing or contributing to death, and whether the additional disability or death would not have occurred but for the use of tobacco products caused by the service connected disability.

EXAMPLE:  A veteran who is service-connected for posttraumatic stress disorder (PTSD) claims secondary service connection for tobacco-related emphysema.  He states that he started smoking cigarettes after service because of anxiety related to PTSD.  Grant service connection for emphysema on a secondary basis if it is shown that 

· symptoms of PTSD resulted in the veteran’s use of cigarettes

· cigarette smoking related to PTSD was a substantial factor in causing (or aggravating) emphysema, and

· emphysema (or an increase in its severity) would not have occurred if the veteran had not smoked cigarettes.

NOTE:  On the rating code sheet show, “Emphysema, tobacco-related, associated with PTSD.”  
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