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	Veterans Benefits Manual M21-1, Part VI, “Rating Board Procedures,” is changed as follows:





	Pages 9-3 to 9-4:  Remove these pages and substitute pages 9-3 to 9-4 attached.





	Subparagraph 9.03h(1) is revised to delete the phrase, “for a disability other than a mental condition” as the regulation governing this,  38 CFR 4.16 (c), was deleted effective November 7, 1996.  
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the 60-day period for response has passed, prepare final rating action to reflect the lower evaluation effective the first day of the month following the expiration of the 60-day period from the date the veteran is notified of the final rating decision.





	b.  Running Award.  The provisions of 38 CFR §3.105(e) are for application only if a lower evaluation of a service-connected disability would result in a reduction or discontinuance of compensation payments in a running award.  If a case is in suspense, make a reduction or discontinuance in accordance with the facts found under the authority of 38 CFR §3.500(a), but do not make a reduction or discontinuance based on a rating action prior to the date of last payment.  See 38 CFR §§3.105 and 3.655.





	c.  Continued Evaluation Under 38 CFR §3.344.  Apply the provisions of 38 CFR §3.344 to percentage evaluations at the same level for five or more years.  Measure the 5-year period from the initial effective date to the effective date of actual or prospective reduction.  In the reasons and bases section of the rating, outline the time period on which application of 38 CFR §3.344 is based and cite evidence of sustained improvement after one review examination, or a preponderance of evidence showing sustained improvement based on more than one examination.  Explain why it is reasonably certain that improvement will be maintained under the ordinary conditions of life.





	d.  Increased Evaluations for Other Disabilities.  There may be instances in which increased and reduced evaluations are required for different disabilities.  In these cases, immediately assign the increase warranted.  Apply the provisions of 38 CFR §3.105(e) if the decreased disability will result in a reduction of benefits.  The provisions of 38 CFR §3.105(e) do not apply if the combined evaluation which would result from a decreased disability is unchanged.





	e.  Reexamination.  If evidence, medical or otherwise, received prior to the expiration of the first 60-day notice period in accordance with 38 CFR §3.105(e), establishes a reasonable basis for reexamination, authorize an examination.  Defer final rating action pending the outcome of the new examination.





	f.  Reasons and Bases.  An examination which is the basis for reduction must be as thorough as the examination which established the current rating.  Cite the symptoms and the findings demonstrating improvement in the context of the whole recorded history and evidence of improved ability to function under the ordinary conditions of life and work.  In psychiatric cases, outline social and economic adjustments along with the other evidence warranting the reduced evaluation.





	g.  Final Rating.  Review any new evidence, including a report of reexamination, in the context of the entire record.  If a reduction is still in order, prepare the final rating in accordance with 38 CFR §3.105(e), subject to the provisions of other paragraphs in this chapter.





	h.  Reduction of Service-Connected Total Disability (38 CFR §3.343).  Service-connected total disability ratings other than those established under the provisions of 38 CFR §§4.28, 4.29, or 4.30, or certain diagnostic codes which specify a period of convalescence, and which are not protected under 38 CFR §3.951(b) or §3.952 may be reduced only in accordance with the provisions of 38 CFR §3.343.  Include a discussion of how 38 CFR §3.343 was applied in any reduction of a total disability rating.  Cite clear and convincing evidence of actual employability when reducing a rating based on individual unemployability.  Examination reports showing material improvement must be evaluated in conjunction with all the facts of record.  Consideration must be given particularly to whether the veteran attained improvement under the ordinary conditions of life, i.e., while working or actively seeking work or whether the symptoms have been brought under control by prolonged rest, or generally, by following a regimen which precludes work.  If the latter, do not consider reduction from a total disability rating without a reexamination conducted 3 to 6 months following a period of employment.





	(1)  Individual Unemployability.  If the rating activity proposes to reduce a veteran's total schedular evaluation to a level meeting the individual unemployability requirements of 38 CFR §4.16, authorization will send the veteran a VA Form 21-8940, “Veterans Application for Increased Compensation Based on 
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Unemployability.”  Authorization will tell the veteran the form can be used to apply for a 100 percent evaluation based on individual unemployability.  If evidence is submitted establishing individual unemployability due to service-connected disabilities, prepare a disability rating granting the individual unemployability.  The effective date will be the earliest date the evidence shows individual unemployability if a claim is received within 1 year from such date.  Otherwise, the effective date will be the date of claim, provided that the evidence shows entitlement as of that date and the date is not prior to August 1, 1975.  See 38 CFR §3.400(o).  If evidence is submitted establishing individual unemployability, but because of the reduced evaluations the percentage requirements of 38 CFR §4.16 are not met, refer the claims folder to Central Office (211B) for consideration under 38 CFR §3.321(b)(1).





(2)  Employability Regained.  If evidence of substantially gainful employment is received but not clearly shown, refer the case to the authorization activity to develop for continued individual unemployability as outlined above.  If substantially gainful employment is established, take rating action under 38 CFR §3.105(e).





9.04  failure to report for examination (38 CFR §3.655)





	a.  General.  If, in connection with a running compensation or pension award, a veteran without good cause fails to report for a VA examination or scheduled hospitalization for observation and examination, the claims folder will be referred to the rating activity for review of static disabilities.  Static disabilities include disabilities protected under 38 CFR §§3.951(b) and 3.952 (see par. 9.02a) and those for which no examination was scheduled or will be scheduled.





	b.  Veteran Furnishes Good Cause.  If a veteran furnishes a good reason for not having reported for an examination, defer action and reschedule the examination.  Authorization will notify the veteran that failure to report for the rescheduled examination shall be cause for immediate termination or reduction of payment.  Examples of good cause include, but are not limited to, the illness or hospitalization of the claimant, death of an immediate family member.  A veteran has no legal right to be accompanied by counsel at an examination nor does he or she have the right to record an examination.





	c.  Rating Action.  If a veteran fails to report for a scheduled VA examination without good cause, a rating decision is required.  If there are no static disabilities, indicate in the reasons and bases section: "The veteran failed to report for a review examination and there are no static disabilities."  If there are static disabilities, provide in the reasons and bases section the proposed new or continuing evaluations for all disabilities considered and the proposed combined evaluation.  Write "failure to report" in the jurisdiction section.  Do not enter the effective date of the proposed reduction or termination.





	d.  Veteran Fails to Respond.  If the veteran fails to respond to the predetermination notice provided under part IV, paragraph 25.05, authorization will discontinue or reduce the veteran's benefits in accordance with 38 CFR §3.655(c)(2).  After the award has been processed and the veteran has been informed of the action taken, prepare a rating decision for those cases in which there are static disabilities.  Write "failure to report" in the jurisdiction section and code all disabilities with their new, continuing and/or combined evaluations.  Include noncompensable service-connected disabilities and, if applicable, consider a compensable rating under 38 CFR §3.324.  Use the effective date the award was reduced as the effective date of the new combined evaluation based on static and/or protected disabilities.





	e.  Pension Cases.  In the event that a veteran is rated permanently and totally disabled and fails to report for a scheduled review examination, prepare a "failure to report" rating and predetermination notice as required above if the veteran does not continue to be permanently and totally disabled.  Prepare a rating showing the disabilities at their static level if the veteran remains permanently and totally disabled.  If there is no response within 60 days, the case will be sent to authorization for appropriate action.





9.05  severance of service connection (38 CFR §3.105(a) and (d)).  	Do not sever service 


connection in any case unless all the evidence of record shows that establishment was clearly and unmistakably erroneous.  (Even when service connection is erroneous, note the 10-year protection afforded under 9.02b.)  All 
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