





Veterans Benefits Administration	M21-1, Part VI


Department of Veterans Affairs                                   	                                   Change 105


Washington, DC  20420	September 2, 2003





Veterans Benefits Manual M21-1, Part VI, “Rating Board Procedures,” is changed as follows:





Pages 4-7 through 4-8:  Remove these pages and substitute pages 4-7 through 4-8, attached.





Page 7-VI-3: Remove this page and substitute page 7-VI-3, attached.





Paragraphs 4.09a. and  7.24m. are revised to reflect the ruling of Kilpatrick v. Principi, 327 F3d. 1375 (Fed. Cir. 2003), which held that a veteran in receipt of compensation for disability under 38 U.S.C. 1151 is entitled to specially adapted housing benefits, provided such disability meets all other requirements (38 CFR 3.809).
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field subtends an angular distance no greater than 20 degrees in the better eye; for adaptive equipment eligibility only, ankylosis of one or both knees or one or both hips.





	b.  Jurisdiction.  Prepare a rating decision whenever a claim for automobile or adaptive equipment is received from a veteran or a serviceperson (see part IV, chapter 23).  Also infer the issue whenever a disability rating fulfills the applicable disability criteria.





	c.  Rating Conclusion.  Show the appropriate rating code 61, 61A, or 62 and the applicable paragraph found in appendix A.





4.09  ENTITLEMENT TO SPECIALLY ADAPTED HOUSING OR SPECIAL HOME ADAPTATION GRANT


	a.  General.  A certificate of eligibility for assistance in acquiring specially adapted housing may be extended when the veteran is permanently disabled from one of the following conditions which is the result of injury or disease 





incurred in or aggravated during active military service, or 


acquired subsequent to discharge from service under 38 U.S.C. 1151 (see Kilpatrick v. Principi, 327F.3d 1375 (Fed. Cir. 2003) as a result of treatment in a VA medical facility or as the result of training under 38 U.S.C. chapter 31:





the loss, or loss of use, of both lower extremities, such as to preclude locomotion without the aid of braces, crutches, canes, or a wheelchair; 


blindness in both eyes, having only light perception, plus the anatomical loss or loss of use of one lower extremity; 


the loss or loss of use of one lower extremity together with residuals of organic disease or injury which so affect the functions of balance or propulsion as to preclude locomotion without the aid of braces, crutches, canes, or a wheelchair; or 


the loss or loss of use of one lower extremity together with the loss of use of one upper extremity which so affect the functions of balance or propulsion as to preclude locomotion without the aid of braces, crutches, canes, or a wheelchair (38 CFR 3.809).  





A certificate of eligibility for assistance in acquiring necessary special home adaptations may be issued when the veteran has a service-connected condition which is either due to blindness in both eyes with 5/200 visual acuity or less, or includes the anatomical loss or loss of use of both hands (38 CFR 3.809a).  





	b.  Jurisdiction.  A claim for specially adapted housing or special home adaptation grant on VA Form 26-4555, "Veteran's Application in Acquiring Specially Adapted Housing or Special Home Adaptation Grant (38 U.S.C. 2101(a) or 2101(b))," will be referred to the rating activity.  Also infer the issue of specially adapted housing or special home adaptation grant whenever a disability rating initially fulfills one of the above requirements.  Prepare a rating decision when the report of examination or hospitalization and VA Form 10-4555b containing certification of medical feasibility for specially adapted housing are received, or if there is no reasonable probability of entitlement under 38 U.S.C. 2101(a) and 2101(b).  See chapter 3 and part IV, chapter 23.





	c.  Medical Evidence of Medical Feasibility.  If Loan Guaranty cannot make a favorable decision as to medical feasibility request a certificate of medical feasibility (VA Form 10-4555b) from the appropriate VA Medical Center.  If the veteran is hospitalized, request a current interim hospital summary along with completion of VA Form 10-4555b, to include complete medical findings.  Completion of VA Form 10-2617, "Self-Care Activities—Functional Evaluation," and VA Form 21-2680, "Examination for Housebound Status or Permanent Need for Regular Aid and Attendance," may also be requested to ascertain the extent of disability when warranted.





	d.  Rating Conclusion.  Use rating codes 41, 41A, 42, and/or 42A as appropriate and their applicable paragraphs found in appendix A.  If entitlement to specially adapted housing is denied but entitlement to a special home adaptation grant is approved, use both rating codes 41A and 42.





DISCHARGE OF LIABILITY FOR EDUCATIONAL LOAN
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	a.  General.  Remaining liability for an educational loan under 38 U.S.C. 3698 will be discharged when the recipient of the loan dies or becomes permanently and totally disabled.  Base the decision on the criteria set forth in 38 CFR 3.340 and 3.341.  The claimant's disability(ies) must either combine to 100 percent, or if less than 100 percent, be sufficient to produce unemployability in accordance with the requirements of 38 CFR 4.16.





	b.  Jurisdiction.  The Finance activity will request a rating determination for discharge of liability for permanent and total disability.  This request should be accompanied by any medical evidence submitted by the claimant.  If the evidence of record is insufficient for rating purposes, authorization will request evidence from the claimant or next of kin.  Schedule an examination only after all attempts to secure adequate evidence have failed.





	c.  Rating Decision.  Do not make this decision part of any other rating decision.  Provide a copy of the rating decision to the Finance activity, which will notify the claimant of the decision.  Under the identifier "ISSUE," show "Discharge of Liability for an Educational Loan."  Use the statement "Permanent and Total disability for discharge of liability [is][is not] established" in the coded conclusion.





4.11  DEPENDENTS' EDUCATIONAL ASSISTANCE (DEA)—38 U.S.C. CHAPTER 35


	a.  General





	(1)  The rating activity is responsible for a determination of basic eligibility for a child, spouse, or surviving spouse(s) under 38 U.S.C. chapter 35.  The eligible person must derive entitlement from an honorably discharged veteran who served on active duty after April 21, 1898, or an active service member who:





	(a)  Has a total service-connected disability permanent in nature (including a total disability evaluation for the loss of paired organs or extremities under 38 U.S.C. 1160—see Kimberlin v. Brown, 5 Vet. App. 174 (1993)); or





	(b)  Died as the result of a service-connected disability; or





	(c)  Had a permanent and total service-connected disability at the time of death.





	(2)  Eligibility is also derived from a service member who, as a member of the Armed Forces on active duty, has been listed for more than 90 days as:





	(a)  Missing in action; or





	(b)  Captured in line of duty by a hostile force; or





	(c)  Forcibly detained or interned in line of duty by a foreign government or power.





	(3)  Disability or death under 38 U.S.C. 1151 does not establish eligibility.





	(4)  Under the provisions of 38 U.S.C. 1311(e), a surviving spouse ineligible for DIC because of remarriage, or living with someone and holding himself or herself out openly as a spouse, may regain eligibility for DIC upon the termination of such relationships. VAOPGCPREC 13-98 held that eligibility for DIC regained under these provisions entitled the surviving spouse to CHAMPVA, DEA, or loan guaranty benefits.  However, Public Law 106-117, effective November 30, 1999, explicitly restored eligibility for all of these benefits.  See also Part IV, 12.14 and Part III, 6.15.





	b.  Jurisdiction.  The issue of entitlement to Chapter 35 is inferred from service connection for cause of death or assignment of a total compensation evaluation.  If the issue has not been previously addressed, authorization will refer claims to the rating activity unless:





	(1) The rating of record denies service connection for the cause of death and for permanent and total service-connected disability at time of death; or





	(2) The rating of record shows death was service connected (direct or presumptive); or
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	l.  Combined Evaluations.  Title 38 U.S.C. 1151 disabilities are combined in evaluation with SC disabilities.  A 38 U.S.C. 1151 disability evaluated 0 percent may be combined with 0 percent SC disabilities for a 38 CFR 3.324 10 percent grant if interfering with employability.  Title 38 U.S.C. 1151 disabilities may serve as the basis of an individual unemployability award.  A 0 percent evaluation may be assigned in claims under 38 U.S.C. 1151.  A 10 percent rating under 38 CFR 3.324 may be for consideration in combination with noncompensable service-connected disabilities. 





	m.  Ancillary Benefits.  Although compensation or DIC is payable under 38 U.S.C. 1151 "as if" the additional disability or death were service connected, the additional disability or death is not itself service connected.  Kilpatrick v. Principi, 327 F.3d 1375 (Fed. Cir. 2003) has held that Title 38 U.S.C. 1151 eligibility entitles the veteran to specially adapted housing benefits, provided the disability meets all other requirements.  (See  38 CFR 3.809)  Clothing allowance is payable for 1151 disabilities.  See part IV, paragraphs 22.11 and 22.21.





However, entitlement to compensation under 38 U.S.C. 1151 does not confer eligibility for the following Veterans Benefits Administration ancillary benefits:  





Automobile or Adaptive Equipment, 


RH Insurance, 


Loan Guaranty for Surviving Spouse including waiver of funding fee, 


Chapter 31 and Chapter 35 education benefits, 


10-point Civil Service Preference


Service-Connected Burial Allowance, and 


Special Allowance under 38 U.S.C. 1312(a) and Section 156, PL 87-377 (REPS).


 


	n.	Advisory Opinion.  Unusually difficult cases involving claims under 38 U.S.C. 1151 may be submitted to VA Central Office (211B) for an advisory opinion.
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