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	Paragraph 1.01b has been revised to show those instances under 38 CFR 3.159(c)(4) in which a VA examination is necessary.  It has also been revised to show that physical examinations are now routinely requested by the pre-determination team





Paragraphs 1.02a and 7.08a have been amended to reflect that, when a medical examination is needed to provide evidence in claims for individual unemployability, a general medical examination may be appropriate, but is not required.
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CHAPTER 1.  PHYSICAL EXAMINATIONS, SOCIAL SURVEYS, AND FIELD


EXAMINATIONS





SUBCHAPTER I.  PHYSICAL EXAMINATIONS





1.01  GENERAL





	a.  Acceptable Medical Evidence.  A statement from any physician that includes clinical manifestations and substantiation of diagnosis by findings of diagnostic techniques generally accepted by medical authorities, such as pathological studies, X-rays, and laboratory tests as appropriate, may be accepted for rating any claim without further examination, provided it is otherwise adequate for rating purposes.  For more information on examinations in general, see 38 CFR 3.326; for information on audiological examinations, see Chapter 11.





	b.  Requests for Examination.   Generally, responsibility for requesting physical examinations is a function of the rating activity or the pre-determination team.  Unless new and material evidence is of record, do not request an examination (38 CFR 3.159(c)(4)(iii)).  However, if new and material evidence is of record, but the evidence is insufficient for rating all the claimed and noted disabilities, an examination should be requested.  Under 38 CFR 3.159(c)(4) a medical examination is necessary if the information and evidence of record does not contain sufficient competent medical evidence to decide the claim, but 





Contains competent lay or medical evidence of a current diagnosed disability or persistent or recurrent symptoms of disability





Establishes that the veteran suffered an event, injury or disease in service, or has a disease or symptoms of a disease listed in 38 CFR 3.309, 3.313, 3.316 and 3.317 manifesting itself during an applicable presumptive period provided the claimant has the required service or triggering event to qualify for that presumption; and





Indicates that the claimed disability or symptoms may be associated with the established event, injury, or disease in service or with another service-connected disability.





NOTE:  The VSCM may also authorize an examination for any case in which he or she believes it is warranted.





	c.  Nonveteran Claimants and Beneficiaries.  Although field examinations may be authorized as necessary, schedule examination of a nonveteran claimant only at the request of the VSCM or in the following instances:





	(1)  To determine if the claimant is entitled to aid and attendance or housebound benefits.





	(2)  To determine if the claimant was insane at the time he or she caused the death of the veteran.  See Part IV, 11.10d.





	(3)  To determine if a child claimant is helpless and/or incompetent.





To determine the competency status of any beneficiary.	
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d.  Disabilities Subject to Periodic Exacerbation and Improvement.  Whenever possible, examinations of disabilities subject to periodic exacerbation and improvement, such as skin conditions and other disabilities listed in 38 CFR 3.344, should be scheduled when the conditions would be most disabling.  If there is specific information that a disability is worse at predictable times, the examination should be scheduled based on that information.  For example:  The examining facility may be asked to examine the veteran at the end of the day based on information that the symptoms are worse after work.  For a disability subject to periodic flare-ups, where the record contains insufficient information to schedule an examination during a peak period of disability, the veteran should be asked to provide information as to the peak periods of the disability.  He or she should also be asked to contact the regional office when the condition worsens.  If the veteran received treatment for the worsened condition, he or she should be asked to submit evidence of the treatment.  (See Bowers v. Brown, 2 Vet. App. 675, 676 (1992) and Ardison v. Brown, 2 Vet. App. 405 (1994).)  Chronic fatigue syndrome, like many other disabilities, is not necessarily stable and may improve.  Schedule review examinations to determine residual disability. 





e.  Accompanying Claims Folders.  Claims folders will not routinely accompany requests for examination to the examining facility.  Exceptional circumstances, such as POW exams or BVA remands, may warrant claims folder review by the examiner.  The VHA scheduling clinic will normally advise the person to be examined of the time and place of examination.





1.02  TYPES OF EXAMINATION





	a.  General Medical.  A general medical examination containing a full report of complaints and functional impairments is the preferred type of examination in original compensation claims.  (However, it is not necessary to request a general medical examination if an original claim for compensation is being rated many years after service separation.)  It may also be appropriate to request a general medical examination to obtain evidence in nonservice-connected disability pension claims or in compensation claims for individual unemployability.  A well-performed general medical examination is usually of greater value than a number of uncorrelated specialist examinations.  Cite body systems to be examined, as well as conditions or particular diagnoses that require attention.


	


b.  Benefits Delivery at Discharge (BDD) Examination Program.  Generally, this program is available, at specifically designated outprocessing sites, to servicemembers with no more than 180 days and normally no less than 60 days until discharge.  Those with Gulf War undiagnosed illness or Gulf War environmental hazard issues, or complex rating issues requiring extensive development are currently precluded from participation in the program.  The claimant is provided a general medical examination, with full lab analyses, using VA’s examination protocols. 





c.  BDD Examinations for Pregnant Servicewomen.  Many pregnant servicewomen claim conditions that may be directly related to pregnancy, or may be acute and transitory, and expected to resolve upon delivery.  





Ancillary Conditions of Pregnancy.  Some ancillary conditions common to pregnancy are:





gestational diabetes


hypertension


shortness of breath


urinary tract infections


edema in the legs


back pain, and 


anemia.





(2)  Tests Not Recommended for Pregnant Servicewomen.  Some physical examinations and routine tests required to accurately rate the disabilities identified in these claims are complicated, and not recommended or normally performed on pregnant women.  They may pose a significant health risk to the woman or baby.  Contraindicated tests and procedures include:





x-rays


pulmonary function tests (PFT), and


range of motion examinations.
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Without these diagnostic tests and procedures, the examiner may be unable to accurately assess the claimant’s medical condition.  This precludes completion of the rating process until after delivery.  Therefore, claims involving pregnancy-related conditions do not meet the criteria for the Benefits Delivery at Discharge Program and examination should be deferred until after delivery.  





(3)  Exceptions Allowing Participation in the BDD Program.  There are exceptions that allow pregnant servicemembers to participate in this program:





the entire claim can be rated on existing medical records, and/or


one or more of the conditions claimed are:


not impacted by pregnancy, and


a grant of service-connection may be established.





Example:   A claim for an amputated finger could be granted but the rest of the claim would be deferred until the pregnancy terminates.





(4)  Processing BDD Claims for Pregnant Servicewomen.  There are three options for processing BDD claims for pregnant servicewomen:





defer the entire examination until after delivery


rate the entire claim based on existing service medical records and evidence, or


rate any claimed conditions that may be granted based on existing SMRs and evidence.  Defer consideration of any additional disabilities that may not be examined until after delivery.





(5)  Advising the Claimant.  The coordinator at the BDD site should assist the claimant with preparation of VA form 21-526, documenting all personal and necessary information to facilitate future contacts.  The claimant should be provided a fact sheet explaining that:





the disability examination is deferred because of her pregnancy


the claim is not adversely affected by the deferment


she must advise VA of any changes in address or telephone number


the claim and SMRs will be forwarded to the RO of jurisdiction


the RO of jurisdiction will notify the veteran of the scheduled C&P examination approximately 90 days after the projected delivery date, and


the claimant should contact VA via the toll free telephone number if this contact does not happen.





VA Form 21-526 and the SMRs are then forwarded to the RO of jurisdiction after separation.





(6)  Procedures at RO of Jurisdiction.  The RO of jurisdiction must follow these steps:





CEST the claim, establishing EP 930 with a suspense date of 90 days after the expected delivery date, as reported by the claimant


schedule the C&P examination when the 90-day suspense period has matured and the claim is located via EP 930.  A high degree of coordination is required between the BDD coordinator and the RO of jurisdiction to ensure the claim is complete and the EP taken accordingly, and 


establish EP 110/010, with a date of claim 90 days after the expected delivery date.
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(7)   Procedure When All or Part of Case Rated at Discharge.  When all or part of the case is rated at discharge, the BDD coordinator or examining physician identifies cases with:





significant, non-pregnancy related disability(s)


service medical records or medical board records sufficient for rating purposes.





The BDD coordinator then uses locally established BDD processing procedures.  The claim is then forwarded to the RO of jurisdiction, which establishes a 110/010 EP with date of discharge as the date of claim, and schedules a future examination to:





validate the rating evaluation, and


address any new or deferred issues.  (EP 110/010 remains pending if there are any deferred issues.)





d.  Specialist Examinations.  VA medical centers do not schedule specialist examinations unless requested to do so.  Request a specialist examination only if it is considered essential for rating purposes, e.g., the diagnosis is not well established or based on a Board of Veterans' Appeals (BVA) remand.  If a BVA remand specifies that an examination must be conducted by a "Board certified specialist in ..." or "a specialist who is Board qualified," a specialist examination is required.  Otherwise, the choice of examiners is up to the VA medical facility conducting the examination.  If VHA does not schedule the veteran for a specialist examination recommended by the medical examiner, the rating activity must determine if such an examination is pertinent to the claim.  If the rating activity decides to rate the case without requesting that specialist examination, the reason(s) must be explained in the subsequent rating decision.





	e.  Prisoner of War (POW).  Review all POW claims (original, claim for increase, or reopened) to determine if the veteran was examined under the POW protocol to include a social survey.  If not, request an examination under the POW protocol unless it would be inadvisable in light of the veteran's medical condition or it is specifically declined by the veteran or the veteran's representative.  The VA medical center or clinic conducting the POW protocol examination will forward a copy of VA Form 10-0048, "Former POW Medical History," to the regional office of jurisdiction along with the medical and social survey portions of the examination.  Retain this evidence in the claims folder.  Give the medical protocol careful consideration in rating the POW claim as it may provide sufficient background information to relate the veteran's current symptomatology to the POW experience.





	(1)  POW Protocol Examinations





	(a)  Order initial POW protocol examinations even if medical evidence to support the claim is not of record.  Request examination for all claimed and noted disabilities as well as all other conditions characteristically associated with confinement as a POW.  Clearly annotate the examination request that an examination under the POW protocol is required.  Enter in the remarks section a statement that the claims folder will be made available to the POW Physician Coordinator upon request.





	(b)  If the veteran expressed dissatisfaction with either the initial examination or the rating decisions based on the initial examination, order a reexamination.  See part III, paragraph 5.16 regarding a request to the veteran for additional information.





(2)  POW Social Surveys.  VHA will automatically schedule a social survey upon receipt of an examination request for a special POW protocol examination.  However, in cases where a special POW examination is already of record and an additional examination for a psychiatric disability is necessary for which a social survey is advisable, specifically request a social survey in the "Remarks" section of the 


examination request.  Use the following criteria in determining whether to request a social survey in such cases.  See par. 1.09.
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	(a)  If a social survey has not been conducted within the 1-year period before receipt of the claim, request a social survey.





	(b)  If a social survey was conducted within the 1-year period before receipt of the claim, exercise prudent judgment in determining whether a current social survey is necessary for proper adjudication of the claim.  Regardless of the above, honor all specific requests for a social survey from former POWs or their representatives.





(c)   If a Notice of Disagreement has been filed, and the issue on appeal is either service connection for or evaluation of a psychiatric disability, review the claims folder prior to certification of the appeal to ensure 


 that a social survey was considered in the denial.  If not, request a social survey for reconsideration of the psychiatric issue prior to other appellate procedures.





	(d)  Return as inadequate for rating purposes any examination for a former POW in which a social survey was to be conducted but was not, unless it is indicated that the former POW declined to participate in the social survey.  The social survey is voluntary on the part of a former POW, and no claim is to be prejudiced by the failure of a former POW to cooperate in accomplishing the survey.





	f.  Employee-Veteran Examinations.  Make every attempt to avoid the appearance of a conflict of interest in the scheduling of examinations for VA employees.  If the claims folder contains VA Form 70-4535, "Notice of Employment, Transfer or Separation of Veteran," ascertain the station of employment and annotate this information clearly on the examination request.  Except as provided in part III, subparagraph 2.07a(2), the veteran is not to be examined at his or her place of employment (the same VA medical or medical and regional office center).





	g.  Aid and Attendance Examinations.  Request a special examination if the evidence of record demonstrates reasonable probability of entitlement to aid and attendance, but is not sufficient to allow the benefit. 





	(1)  In the AMIE/CAPRI or VERIS (Veterans Examination Request Information System) examination request, check the special item for an aid and attendance and housebound examination.  If using VA Form 21-2507, check the appropriate block in the item "Require Medical Examination of."  (Since VHA maintains its own stock of forms, do not attach VA Form 21-2680.)  The aid and attendance and housebound examination is designed to pinpoint findings relevant to aid and attendance determinations under 38 CFR 3.351 and 3.352 as well as to provide a basis for determining if the housebound benefit may be paid if need for aid and attendance is not shown.





	(2)  Do not use locally devised checklists for completion by physicians or others.  Since functional impairment is seldom total in extent, "yes" or "no" blocks do not provide sufficient descriptive information to assess the extent of a claimant's incapacitation.





	(3)  See chapter 8 regarding claims for higher level of care.





	h.  Hospital Observation.  For complex issues, the rating activity may request a period of hospitalization for observation and examination to properly visualize and evaluate the disability in question.





	i.  Examination of Incarcerated Veterans.  When examination of an incarcerated veteran is required, the request for examination should prominently note the location and circumstances of confinement.  Any difficulty conducting the examination should be discussed by the regional office and VHA Medical Examination Coordinators (see paragraph 1.17).  If a problem cannot be resolved at the local level, notify the Compensation and Pension Service (214A) for Central Office assistance.  (See Bolton v. Brown, 8 Vet. App. 185 (1995)).
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1.03  PREPARATION OF AMIE/CAPRI or VERIS  PHYSICAL EXAMINATION REQUESTS





	a.  General.  The AMIE/CAPRI or VERIS applications allow regional offices to electronically transmit examination requests to medical centers or a contractor.  Standardized worksheets will be printed after the request is downloaded.  Whenever possible use AMIE/CAPRI or VERIS rather than a hardcopy VA Form 21-2507.  The medical examiner will conduct an examination for all requested disabilities and for any other service-connected disabilities the veteran identifies during the examination.  Transcribed results are electronically transmitted back to the regional office for local printing.





	b.  Restrictions.  To request examination of veterans living within the geographic jurisdiction of another regional office (or that must be examined elsewhere because they are employee-veterans) either prepare VA Form 21-2507 or request a regional office linked by AMIE/CAPRI to the examining facility to prepare an AMIE/CAPRI examination request.  Requests for examination of veterans residing in foreign countries (other than the Philippines) must be prepared on VA Form 21-2507.  See subpar. 1.04b.





	c.  Worksheets.  Complete an AMIE/CAPRI worksheet to request examinations, periods of hospitalization for observation and examination, medical opinions, and social surveys.  Requesting employees must ensure that types of examination pertinent to the veteran's claim are requested.  Since the worksheets vary from one regional office to another, instructions for completion may vary.  The medical center clerk uses AMIE/CAPRI to generate standardized worksheets for each type of examination requested and scheduled.  The examiner uses these worksheets for conducting the examination(s).  The worksheet example upon which the following instructions are based is generated by Regional Office Report Menu Option #5.





	d.  Completion of Items.  Complete the items on the AMIE/CAPRI exam request worksheet as follows:





	(1)  First Name, Middle Initial, Last Name of Veteran





	(a)  If the person to be examined is not a veteran, enter the person's name followed by the relationship, e.g., Tony Smith, child, or Mary Jones, spouse.  Enter the Social Security number of the person to be examined in the Social Security number item; in "Remarks" enter the veteran's name and VA claim number.





	(b)  If the person to be examined is rated incompetent, indicate this by adding "incompetent" after the name.





	(2)  VA Medical Center Where Examination Is Requested





	(3)  VA Claims File Number





	(4)  Social Security Number.  Enter if different than the file number.





	(5)  Date of Examination Request





	(6)  By.  Enter the requester’s name or initials and the correspondence symbol.





	(7)  Type of Examination.  Be sure to use the designated code to indicate the examination type.  Applicable codes are as follows:





		OS--Original Service-Connected		P--POW


		ON--Original Nonservice-Connected	E--Insufficient Exam


		I--Claim for Increase			T--Terminal


		R--Review Examination			OTH--Other
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(8)  Insufficient Exam.  If the request is for additional information because a previous examination was inadequate, enter the date of the inadequate examination and a complete explanation of necessary corrective action in "Remarks."





 	(9)  General Medical Examination.  The AMIE/CAPRI examination request worksheet must clearly indicate if a general medical examination is necessary as opposed simply to examination of the listed disability(ies).





	(10)  Body System.  Check the body system(s) to be examined.





	(11)  Remarks.  If known, provide the diagnostic code and diagnosis of each disability to be examined in the "Remarks" section.  Restrict other entries to any necessary clarifying remarks regarding the issue(s) to be resolved and/or the type of examination requested.  Do not use manual, regulation, or code citations.





	(12)  Specialist Examinations.  Explain the nature of the specialist examination and the reason for its request in the "Remarks" section.





	e.  Additions, Cancellations, or Modifications.  This program provides the regional office with capabilities to add, cancel, or modify examination requests instantly.  In addition, regional offices have inquiry capabilities for status requests.





f.  File Copy.  Reverse file the claims folder copy of the AMIE/CAPRI examination request worksheet pending receipt of the completed examination.  Dispose of this copy under RCS VB-1, part I, item 13-052.300 upon receipt of the completed examination report.  





1.04  PREPARATION OF VA FORM 21-2507, "REQUEST FOR PHYSICAL EXAMINATION"





	If AMIE/CAPRI cannot be used, use VA Form 21-2507 to request examinations, periods of hospitalization for observation and examination, medical opinions, and social surveys.  The medical examiner will conduct an examination for all requested disabilities and for any other service-connected disabilities the veteran complains of during the examination.





	a.  Completion.  Complete all appropriate entries on the form.  Note the following items:





	(1)  Social Security Number.  Enter if different than the file number.





	(2)  Period of Service.  Enter the earliest entitling period of service in a pension claim or latest period of service in a compensation claim.





	(3)  First Name, Middle Initial, Last Name of Veteran.  (a)  Draw a line through the word "veteran" and substitute the appropriate designation if the person to be examined is not a veteran.  If the person to be examined is rated incompetent, indicate this by adding the word "incompetent" after the name.





	(4)  Address of Veteran or Claimant.  Review correspondence from the veteran or claimant to confirm the current address.  For incompetent veterans, see part IV, paragraph 17.19.





	(5)  Please Conduct.  Check block A to request a general medical examination to cover all disabilities claimed or noted.  Use block B in all other cases, indicating the particular disabilities for examination.





	(6)  Service-Connected Disabilities.  List the diagnostic code(s) for each of the service-connected disabilities shown on the latest rating decision.  Verify correctness of the service-connected diagnostic code printed on VA Form 21-2507a.  List the descriptive terminology for each disability as stated on the latest rating decision.  Indicate by a check mark those service-connected disabilities to be examined.





(7)  Other Disabilities.  Provide an adequate description of the nature of all other disabilities to be examined.
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(8)  Specialist Examinations.  Check this box to request a specialist examination.  Explain the nature of the examination and the reason for its request in the remarks section.  Attach a copy of any remand decision of the Board of Veterans' Appeals if the examination is based on that decision.





	(9)  Remarks.  Restrict entries to clarifying remarks as to the issue(s) to be resolved and/or the type of examination requested.  Do not use manual, regulation, or code citations.





	(10)  Claimant Represented By.  Indicate by an appropriate check or annotation the current accredited service organization of record.  If the person to be examined is represented by a person or organization that does not have an office located at the regional office, check the "Other" block in item 19 and enter the complete name and address of the person or organization.





	(11)  Date, Signature of Authorizing Official, and Correspondence Symbol.  Enter the date the form is signed, the authorizing official (i.e., the individual completing the request for examination), and his or her correspondence symbol.





	b.  Jurisdiction.  Forward the examination request to the clinic or medical center nearest the veteran's residence.  The Washington Regional Office has jurisdiction over claims files of veterans residing in foreign countries (other than Canada, Mexico, and the Philippines) and will request necessary examinations of those veterans.  The White River Junction, Houston, and Manila regional offices will process examination requests for residents of Canada, Mexico, and the Philippines, respectively.  The regional office in Honolulu will process examination requests for the islands of American Samoa, Western Samoa, the Northern Marianas, Guam, Midway, and Wake.





	c.  File Copy.  Reverse file a copy of the examination request pending receipt of the examination.  Dispose of the claims folder copy under RCS VB-1, part I, item 13-052.300 upon receipt of the completed examination report.





1.05  MEDICAL OPINIONS





	If a medical opinion is necessary, enter a brief statement in the "Remarks" section of the examination request indicating the issue(s) involved and the question(s) to be resolved on the basis of sound medical principles.  Do not request medical authority to assume any responsibility inherent to the rating activity, e.g., to determine if there is loss of use of an extremity.  Ask for a description of the remaining function.





1.06  REQUESTS FOR INDEPENDENT MEDICAL OPINION (38 CFR 3.328)





	a.  General.  An independent medical opinion under 38 CFR 3.328 may be obtained from medical experts who are not employees of VA if warranted by the medical complexity or controversy of a pending claim.  A request for an independent medical opinion in conjunction with a pending claim may be initiated by the regional office, by the claimant, or by his or her representative.  This request must be submitted in writing and must set forth in detail the reasons why the opinion is necessary.  All requests are to be submitted through the VSCM.





	b.  Referral to Central Office.  If the VSCM believes a request has merit, it will be referred to the Compensation and Pension Service (211B) for review.  If it is determined that an independent medical opinion is warranted, the Compensation and Pension Service will obtain the opinion.  The Compensation and Pension Service will notify the claimant that the request has been approved and will furnish him or her with a copy of the opinion when it is received.





	c.  Denials of Requests.  A determination that an independent medical opinion is not warranted may be made either by the VSCM without referral to the Compensation and Pension Service, or by the Compensation and Pension Service after referral has been made by the VSCM.  This determination may be contested as part of an appeal on the primary issue under consideration.
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SUBCHAPTER II.  UNEMPLOYABILITY DETERMINATIONS IN COMPENSATION CASES





7.07  INDIVIDUAL UNEMPLOYABILITY





	a.  Requirements.  To establish entitlement to total compensation benefits because of individual unemployability, a veteran must claim to be unable to secure or retain employment by reason of service-connected disability.  The veteran must meet the schedular requirements of 38 CFR 4.16 or have an extra-schedular evaluation approved by the Compensation and Pension Service (211B); and be unemployable in fact by reason of service-connected disability.  The rating activity must consider both the veteran’s current physical condition and employment status when rating claims for total compensation because of individual unemployability.  Do not defer a decision as to the schedular degree of disability pending receipt of evidence sufficient to adjudicate the issue of individual unemployability.





	b.  Jurisdiction.  It is the duty of the RVSR to identify claims in which the veteran may be entitled to individual unemployability.  If the RVSR identifies potential entitlement to a total disability evaluation based on individual unemployability, the RVSR should request that VA Form 21-8940 be sent to the veteran and the proper end product established.  If no response is received within 60 days, the claim should be decided on the evidence of record.   The notice letter should inform the veteran that he or she has 1 year to return the information in order to preserve the effective date.  When in connection with a claim for increase, the evidence shows that a veteran’s schedular rating meets the minimum criteria of section 4.16(a) and there is evidence of current service-connected unemployability in the claimant’s file under VA control, the evaluation of that rating increase must also include an evaluation of a claim for a total disability evaluation based on individual unemployability.  If a 100% service-connected evaluation is awarded, any pending claim for a total disability evaluation based on individual unemployability is moot.  (See Norris v. West, 12 Vet. App. 413 (1999) and VAOPGCPREC 6-99.)    





7.08  EVIDENCE REQUIREMENTS





	Use the veteran’s application on VA Form 21-8940 as the basis for development of evidence to support the claim for individual unemployability.  When rating claims for total benefits because of individual unemployability, ensure the evidence is sufficient to evaluate both the veteran’s current degree of disability and employment status.  Develop all required evidence concurrently.





	a.  Medical.  Evidence sufficient to support a current evaluation of the extent of all of the veteran’s disabilities must be of record.  The evidence shall reflect the veteran's condition within the past 12 months and include, but need not be limited to, results of VA examination, hospital reports, or outpatient treatment records.  If the medical evidence of record is incomplete or inconsistent, schedule a medical examination to provide sufficient evidence to rate the claim.  Request special tests only when required for proper evaluation of the degree of severity of relevant disabilities.





	b.  Employment.  VA Form 21-8940 requires the veteran to furnish an employment history for the 5-year period preceding the date on which the veteran claims to have become too disabled to work and for the entire time after that date.  It is essential that VA Form 21-8940 contain the work history.  In addition, request each employer during the 12-month period prior to the date the veteran last worked to complete and return a VA Form 21-4192, “Request for Employment Information in Connection with Claim for Disability Benefits.”  Forms indicating only that the veteran retired will routinely require additional development to obtain information as to whether the veteran’s retirement was by reason of disability, and if so, the nature of the disability for which retired.





	c.  Social Security Disability Records.  If available evidence is insufficient to award individual unemployability benefits and the record shows that the veteran is receiving Social Security benefits because of disability, complete copies of the SSA records must be obtained and considered.  (See pt. III, par. 9.01.)





	7-II-1


�
M21-1, Part VI	August 12, 2003


Change 104	





	d.  Vocational Rehabilitation Records





	(1)  Vocational rehabilitation records must be obtained and considered in individual unemployability claims whenever there is indication that training was not found to be medically feasible.  Also, vocational rehabilitation records should be reviewed if there is an indication that a veteran’s attempt to be trained was unsuccessful.





	(2)  The fact that a veteran either is participating in a program of rehabilitation or has completed such a program and is “rehabilitated” will not preclude a grant of total benefits because of individual unemployability.  Deny claims or reduce awards only if the facts demonstrate that the veteran is not precluded from obtaining employment by reason of service-connected disability or has in fact obtained gainful employment.





	e. Self-Employment or Tightly Held Corporation





	(1)  Development to produce evidence necessary to establish the degree to which service-connected conditions have impaired the veteran’s ability to engage in self-employment must generally be more extensive than development where the veteran worked for others.  Request the veteran to furnish a statement as to types of work performed, amount of time lost in the previous 12 months due to service-connected disabilities, and number of hours worked per week.





	(2)  In the case of a self-employed person the issue for consideration is the relationship between the frequency and type of service performed by the veteran for the business and the veteran's net and gross earnings for the past 12 months.  Low gross earnings tend to support a finding of marginal employment, especially when considered with the amount of time lost from work due to service-connected disablement.  Low net earnings, on the other hand, must be considered in connection with gross income.  High gross income tends to indicate that the veteran is capable of engaging in a substantially gainful occupation.  Inability to make a profit is not synonymous with the inability to engage in substantially gainful employment.





	(3)  A tightly or closely held corporation is usually a family corporation.  If the veteran’s name is the same as the corporation’s, consider the possibility of a tightly held corporation.  Since the veteran may control the amount of wages paid to himself/herself, do not make a finding of marginal employment solely on the basis of low wages.  If reported wages appear low for the work performed, request a field examination per part III, chapter 8 to determine the veteran’s relationship to the corporation and corporate earnings.  The issue for consideration is whether the frequency and type of service performed by the veteran equates to substantially gainful employment.  In this regard, evidence that the veteran received or was entitled to receive other remuneration from the corporation, such as stock dividends or loans, must be considered.





7.09  RATING PRACTICES AND PROCEDURES





	a.  Rating Consideration.  Consider the following factors when rating claims for total benefits because of individual unemployability:





	(1)  Make a decision as to whether the veteran meets the requirements for a schedular 100 percent evaluation before considering the issue of individual unemployability.





	(2)  Verify that the disability requirements set out in 38 CFR 4.16 are met.  If the veteran specifically claims individual unemployability and any of the requirements of 38 CFR 4.16 are not met, the rating should be formally coded to indicate denial of individual unemployability.  If the veteran disagrees with the decision, the Statement of the Case should cite the relevant portion of 38 CFR 4.16 as the authority for the denial.
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