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CHAPTER 9.  DUE PROCESS:  PROPOSED REDUCTION, SEVERANCE OF SERVICE CONNECTION, AND INCOMPETENCY DETERMINATIONS





9.01  GENERAL





	a.  Reasons and Bases.  Whenever a benefit is reduced, service connection severed, or incompetency for payment purposes determined, a proposed rating is generally prepared with a 60-day period of due process extended to the claimant.  Since the narrative of both the proposed and final ratings may be provided to claimants as attachments to notification letters (as an alternative to incorporating the rating narrative into the body of the letter), the information on them must be written so that it is clear that one is a proposed rating and the other is a final determination and so that the precise basis for the decision may be understood.  If the facts contained in the proposed rating decision were complete, they need not be repeated in the final rating decision.  The proposed rating decision need only be referenced by citing its date.





	b.  Expedited Action.  Expedited action must be taken on referral to authorization of either the proposed or final rating decision to insure that timely notice is sent.  An amended award will be required when the final rating action contains a future reduction date.  See part IV, paragraph 25.03.





	c.  Appellate Procedures.  Do not accept as valid a notice of disagreement filed in response to a predetermination notice of a proposed reduction of benefits or rating of incompetency.  Advise the claimant that a notice of proposed rating is merely a preliminary action which is not appealable.  Notice of appellate rights will be furnished when a final decision is made.  A claimant has a right to a hearing at any time.  If a decision is made not to include information in the statement of the case that may be detrimental to the beneficiary, be sure a physician's opinion and supporting documentation are on file in the claims folder.  See part IV, paragraph 8.11.





	d.  New Evidence.  The 60-day period of due process is provided so that the veteran may submit additional pertinent evidence to show that the proposed rating should not be made final.  Veterans Service Representatives (VSRs) have full authority to make appropriate decisions as warranted by new and material evidence submitted after a proposed rating has been promulgated.  The proposal is based on the evidence then of record and is binding with respect to that evidence only.  Prepare a new rating if the additional evidence is new and material and clearly justifies a favorable decision in accordance with applicable regulations and rating policies.  The reasons and bases section of the rating must contain a complete statement of the facts stressing the new basis upon which the favorable action is predicated, with such discussion as is necessary to indicate clearly the basis of the changed decision.  If no additional evidence is submitted, or if submitted does not change the proposed action, prepare a final rating effecting the proposal and notify the veteran of the decision regarding the additional evidence that was submitted.





9.02  PROTECTION





	a.  Protected Evaluations Under 38 CFR §§3.951 and 3.952.  Care must be exercised to avoid violation of the protective provisions of 38 CFR §§3.951 and 3.952.  Measure the 20-year period of 38 CFR §3.951(b) from the earliest effective date of the combined or individual evaluation(s).  For purposes of determining whether benefits were received for a continuous period of 20 years, include periods during which recoupment or deduction applied to an award.  If a retroactive increase under 38 CFR §3.105(a) results in a veteran having been rated for 20 years or longer at a certain level, that evaluation is protected under 38 CFR §3.951(b) and may not be reduced in the absence of a showing of fraud.  A veteran who renounces entitlement to disability benefits will not accrue protection under 38 U.S.C. §110 and 38 CFR §3.951(b).  Ratings for other than compensation purposes (ancillary benefits) do not accrue protection under 38 U.S.C. §110 and 38 CFR §3.951(b).  Protection under the provisions of either 38 CFR §3.951 or §3.952 of a total rating or disability evaluation(s) does not preclude reduction to a hospital rate under 38 CFR §3.552 or discontinuance of compensation under 38 CFR §3.557.
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	(1)  Combined Evaluations.  Do not reduce benefits in a claim in which a combined evaluation has been in effect for 20 or more years except in the case of fraud.  For example, if two compensable service-connected disabilities have been evaluated as 30 percent and 20 percent disabling, respectively, and an improperly assigned combined degree of 50 percent has been in effect for 20 or more years, no rating action is warranted to reduce the erroneous 50 percent combined degree to the proper 40 percent combined degree.  Both the individual evaluations and the erroneous combined evaluation are protected under 38 CFR §3.951(b).





	(2)  Individual Disability Evaluations.  Do not reduce an evaluation which has been continuously rated at or above the current level for 20 or more years except on a showing of fraud.





	(3)  Effect of Failure to Elect to Receive Monetary Benefits.  The protective provisions of 38 U.S.C. §110 and 38 CFR §3.951(b) do not require a concurrent award of monetary benefits.  An evaluation for compensation purposes that has been continuously in effect for 20 or more years is protected whether or not the veteran elects to receive the compensation.  Where compensation is discontinued following reentry into active service in accordance with the statutory prohibition of payment of compensation for a period in which an individual received active-service pay, the continuity of the rating is interrupted for the purposes of the rating protection provisions of 38 U.S.C. §110 and the disability cannot be considered to have been continuously rated during the period in which compensation is discontinued (VAOPGCPREC 5-95).





	(4)  Rating Schedule Change (38 CFR §§3.951(a) and 3.952).  Public Law 102-86 provided that rating evaluations cannot be reduced solely because of a change to the rating schedule subsequent to August 13, 1991.  Evaluations in effect when previous changes to the 1945 rating schedule occurred are not protected.  To reduce an evaluation, improvement in the veteran's disability must be shown to have occurred.  If a disability evaluation is reviewed after a change in rating criteria, determine whether the current evaluation would be continued under the prior criteria.  That evaluation cannot be reduced unless the veteran's condition improved enough to have required reduction under the prior criteria.  Ratings under the 1925 rating schedule which were the basis of compensation on April 1, 1946, are protected subject to the provisions of 38 CFR §§3.552 and 3.557.





	b.  Service Connection (38 CFR §3.957).  If service connection has been in effect 10 or more years, severance may only be proposed if the original grant was based on fraud or it is clearly shown that the person concerned did not have the requisite service or character of discharge (38 CFR §3.957).  VAOPGCPREC 6-2002 held that this restriction relating to severance includes awards where service connection is recently and erroneously awarded, but with an effective date more than ten years prior to the decision awarding service connection.  It also held that, in the absence of the veteran’s own willful misconduct or abuse of alcohol or drugs, VA must pay compensation otherwise in order for a disability that was erroneously service connected, where service connection is protected from severance.  Measure the 10-year period from the effective date of service connection (not the date of the rating) to the effective date of actual or prospective reduction.  If the 10-year period has not passed and it is proposed to sever service connection for a condition in which improvement has been shown, take rating action in accordance with provisions of this chapter and apply 38 CFR §3.105(e) if the evaluation of a disability other than the one for which severance is proposed also requires discontinuance or reduction.





	c.  Pension Entitlement (38 CFR §3.952(b)).  A rating of permanent total disability for pension purposes which has been in force for 20 or more years will not be reduced except on a showing that the rating was based on fraud.  This protection does not extend to special monthly pension entitlement.





9.03  reductions (38 CFR §3.105(e))





General.  Prepare a proposed rating if reconsideration of a case by the rating activity necessitates reduction of a combined evaluation or termination of a running award by reason of a change in the veteran's service-connected disability(ies) or employability status.  After the predetermination notice has been sent and 
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the 60-day period for response has passed, prepare final rating action to reflect the lower evaluation effective the first day of the month following the expiration of the 60-day period from the date the veteran is notified of the final rating decision.





	b.  Running Award.  The provisions of 38 CFR §3.105(e) are for application only if a lower evaluation of a service-connected disability would result in a reduction or discontinuance of compensation payments in a running award.  If a case is in suspense, make a reduction or discontinuance in accordance with the facts found under the authority of 38 CFR §3.500(a), but do not make a reduction or discontinuance based on a rating action prior to the date of last payment.  See 38 CFR §§3.105 and 3.655.





	c.  Continued Evaluation Under 38 CFR §3.344.  Apply the provisions of 38 CFR §3.344 to percentage evaluations at the same level for five or more years.  Measure the 5-year period from the initial effective date to the effective date of actual or prospective reduction.  In the reasons and bases section of the rating, outline the time period on which application of 38 CFR §3.344 is based and cite evidence of sustained improvement after one review examination, or a preponderance of evidence showing sustained improvement based on more than one examination.  Explain why it is reasonably certain that improvement will be maintained under the ordinary conditions of life.





	d.  Increased Evaluations for Other Disabilities.  There may be instances in which increased and reduced evaluations are required for different disabilities.  In these cases, immediately assign the increase warranted.  Apply the provisions of 38 CFR §3.105(e) if the decreased disability will result in a reduction of benefits.  The provisions of 38 CFR §3.105(e) do not apply if the combined evaluation which would result from a decreased disability is unchanged.





	e.  Reexamination.  If evidence, medical or otherwise, received prior to the expiration of the first 60-day notice period in accordance with 38 CFR §3.105(e), establishes a reasonable basis for reexamination, authorize an examination.  Defer final rating action pending the outcome of the new examination.





	f.  Reasons and Bases.  An examination which is the basis for reduction must be as thorough as the examination which established the current rating.  Cite the symptoms and the findings demonstrating improvement in the context of the whole recorded history and evidence of improved ability to function under the ordinary conditions of life and work.  In psychiatric cases, outline social and economic adjustments along with the other evidence warranting the reduced evaluation.





	g.  Final Rating.  Review any new evidence, including a report of reexamination, in the context of the entire record.  If a reduction is still in order, prepare the final rating in accordance with 38 CFR §3.105(e), subject to the provisions of other paragraphs in this chapter.





	h.  Reduction of Service-Connected Total Disability (38 CFR §3.343).  Service-connected total disability ratings other than those established under the provisions of 38 CFR §§4.28, 4.29, or 4.30, or certain diagnostic codes which specify a period of convalescence, and which are not protected under 38 CFR §3.951(b) or §3.952 may be reduced only in accordance with the provisions of 38 CFR §3.343.  Include a discussion of how 38 CFR §3.343 was applied in any reduction of a total disability rating.  Cite clear and convincing evidence of actual employability when reducing a rating based on individual unemployability.  Examination reports showing material improvement must be evaluated in conjunction with all the facts of record.  Consideration must be given particularly to whether the veteran attained improvement under the ordinary conditions of life, i.e., while working or actively seeking work or whether the symptoms have been brought under control by prolonged rest, or generally, by following a regimen which precludes work.  If the latter, do not consider reduction from a total disability rating without a reexamination conducted 3 to 6 months following a period of employment.





Individual Unemployability.  If the rating activity proposes to reduce a veteran's total schedular evaluation (for a disability other than a mental condition) to a level meeting the individual unemployability requirements of 38 CFR §4.16, authorization will send the veteran a VA Form 21-8940, "Veterans Application for Increased Compensation Based on
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Unemployability."  Authorization will tell the veteran the form can be used to apply for a 100 percent evaluation based on individual unemployability.  If evidence is submitted establishing individual unemployability due to service-connected disabilities, prepare a disability rating granting the individual unemployability.  The effective date will be the earliest date the evidence shows individual unemployability if a claim is received within 1 year from such date.  Otherwise, the effective date will be the date of claim, provided that the evidence shows entitlement as of that date and the date is not prior to August 1, 1975.  See 38 CFR §3.400(o).  If evidence is submitted establishing individual unemployability, but because of the reduced evaluations the percentage requirements of 38 CFR §4.16 are not met, refer the claims folder to Central Office (211B) for consideration under 38 CFR §3.321(b)(1).





(2)  Employability Regained.  If evidence of substantially gainful employment is received but not clearly shown, refer the case to the authorization activity to develop for continued individual unemployability as outlined above.  If substantially gainful employment is established, take rating action under 38 CFR §3.105(e).





9.04  failure to report for examination (38 CFR §3.655)





	a.  General.  If, in connection with a running compensation or pension award, a veteran without good cause fails to report for a VA examination or scheduled hospitalization for observation and examination, the claims folder will be referred to the rating activity for review of static disabilities.  Static disabilities include disabilities protected under 38 CFR §§3.951(b) and 3.952 (see par. 9.02a) and those for which no examination was scheduled or will be scheduled.





	b.  Veteran Furnishes Good Cause.  If a veteran furnishes a good reason for not having reported for an examination, defer action and reschedule the examination.  Authorization will notify the veteran that failure to report for the rescheduled examination shall be cause for immediate termination or reduction of payment.  Examples of good cause include, but are not limited to, the illness or hospitalization of the claimant, death of an immediate family member.  A veteran has no legal right to be accompanied by counsel at an examination nor does he or she have the right to record an examination.





	c.  Rating Action.  If a veteran fails to report for a scheduled VA examination without good cause, a rating decision is required.  If there are no static disabilities, indicate in the reasons and bases section: "The veteran failed to report for a review examination and there are no static disabilities."  If there are static disabilities, provide in the reasons and bases section the proposed new or continuing evaluations for all disabilities considered and the proposed combined evaluation.  Write "failure to report" in the jurisdiction section.  Do not enter the effective date of the proposed reduction or termination.





	d.  Veteran Fails to Respond.  If the veteran fails to respond to the predetermination notice provided under part IV, paragraph 25.05, authorization will discontinue or reduce the veteran's benefits in accordance with 38 CFR §3.655(c)(2).  After the award has been processed and the veteran has been informed of the action taken, prepare a rating decision for those cases in which there are static disabilities.  Write "failure to report" in the jurisdiction section and code all disabilities with their new, continuing and/or combined evaluations.  Include noncompensable service-connected disabilities and, if applicable, consider a compensable rating under 38 CFR §3.324.  Use the effective date the award was reduced as the effective date of the new combined evaluation based on static and/or protected disabilities.





	e.  Pension Cases.  In the event that a veteran is rated permanently and totally disabled and fails to report for a scheduled review examination, prepare a "failure to report" rating and predetermination notice as required above if the veteran does not continue to be permanently and totally disabled.  Prepare a rating showing the disabilities at their static level if the veteran remains permanently and totally disabled.  If there is no response within 60 days, the case will be sent to authorization for appropriate action.





9.05  severance of service connection (38 CFR §3.105(a) and (d)).  	Do not sever service connection in any case unless all the evidence of record shows that establishment was clearly and unmistakably erroneous.  (Even when service connection is erroneous, note the 10-year protection afforded under 9.02b.)  All 
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available relevant evidence, including complete service medical data and autopsy findings, if pertinent in death cases, must be of record before action pursuant to 38 CFR §3.105 (a) and (d) is undertaken.  A change in diagnosis may be accepted as a basis for severance if there is certification that the diagnosis on which service connection was based was clearly erroneous (38 CFR §3.105(d)).  See paragraph 2.06 regarding dissenting opinions recommending severance.  If service connection is severed for a psychosis, make a determination of entitlement under 38 U.S.C. §1702.





	a.  Veterans Service Center Manager Approval Under 38 CFR §3.105(a).  All ratings, including the ratings of Decision Review Officers, proposing severance of service connection must be referred to the Veterans Service Center Manager (VSCM) (or the Assistant VSCM) for approval or disapproval under the provisions of 38 CFR §3.105(a).  If approved, the VSCM (or Assistant VSCM) will sign the rating and the case will then be forwarded to the authorization activity.  If the VSCM (or Assistant VSCM) does not approve the rating, it will be clearly marked disapproved and signed.  The case will then be returned for preparation of a revised rating, if required, to reflect current evaluation of all service-connected disabilities and disposing of all other matters at issue.  File the disapproved rating in the claims folder.  Each regional office will maintain a list of the names and claim numbers of all cases in which a monetary benefit or service connection is affected pursuant to 38 CFR §3.105(a).





	b.  Severance and Reduction or Increase in Evaluation.  If severance of service connection for one disability and a reduction of evaluation for another disability are involved, prepare a single rating decision identifying both issues.  Notify the veteran concerning both the reduction and the proposed severance.  Award increased compensation if severance of service connection is proposed for one or more disabilities but one or more other disabilities have increased in severity.  Notice to the veteran will include the proposed severance action, the increased evaluation, and any reduction which will result from the severance action.  See part IV, paragraph 25.02b.





	c.  Rating Action Following 60-Day Period Of Notice.  After the 60-day period of notice during which the claimant could have submitted additional evidence, the case will be referred to the rating activity for preparation of the final rating severing service connection.  Include in the new combined service-connected evaluation only those evaluations for disabilities which remain service-connected.  This will insure that no retroactive increase or benefit attributable to the severed disability will be awarded after basic entitlement is terminated (38 CFR §3.400(d)(1)).  Show jurisdiction as severance of service connection under 38 CFR §3.105(d).  Refer the final rating severing service connection to the VSCM or Assistant VSCM for approval.





	d.  Severance Of Service Connection After Veteran's Death.  Upon the veteran's death, discontinue all action on severance proposals (not finalized) unless the severance would affect death benefits.  Make a proposal to sever service connection after the death of a veteran only if such proposal, if finalized, will result in entitlement to a lesser benefit or the complete disallowance of a claim for death benefits.  Proposals initiated, but not finalized, prior to notice of the veteran's death will, upon notice of death, be reconsidered de novo, taking into consideration all available new evidence, such as medical reports of last illness, death certificate and, if indicated, autopsy report.  The claimant will be notified of the proposal and given 60 days to submit further evidence even though the veteran was given such notice.





9.06  reductions in pension (38 CFR §3.105(f)).  Subject to the protection afforded under 38 CFR §3.951(b), if the evidence of record supports the conclusion that the veteran no longer meets the requirements of 38 CFR §4.17, prepare a rating decision proposing a reduction under 38 CFR §§3.105(f) and 4.17.  Similarly, if there is information of record which indicates that a beneficiary is no longer entitled to special monthly pension, prepare a rating decision proposing discontinuance of the benefit without a formal coding/conclusion segment, but which lists the proposed diagnostic codes and evaluations in the narrative.





	a.  Final Rating.  After the 60-day predetermination period expires or all development associated with a personal hearing is completed, the case will be referred to the rating activity for reconsideration.  If any additional evidence has been submitted, such evidence must be specifically identified and appropriate reasons cited for its disposition.  If the final decision affirms the proposed action, rate the veteran "Not PT" under rating code 9 and the effective date will be the end of the month in which termination action is approved.
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	b.  Nursing Home Discharge.  If A&A was authorized under 38 CFR §3.351(c)(2) without a rating and notice of nursing home discharge is subsequently received, consider entitlement to A&A or housebound benefits on a facts-found basis.  In the rating, include a statement to the effect that "the authorization activity previously awarded the beneficiary A&A benefits effective (date), based on his/her status as a nursing home patient."  If it is determined that there is no entitlement to either A&A or housebound benefits, the effective date of termination of special monthly pension (rating code 19C) is the end of the month in which it is anticipated that award action will be accomplished by the authorization activity after the end of the predetermination period (38 CFR §3.105(f)).  If housebound status is to be granted (rating code 29A or B), the effective date will be the end of the month in which it is anticipated that award action will be accomplished by authorization after the predetermination period.





	c.  Authorization Actions.  Upon receipt of a rating proposing to discontinue entitlement to pension or special monthly pension, authorization will send the beneficiary a predetermination notice.  For "Not PT" cases, this notice must include the citation of 38 CFR §4.17.  Upon receipt of a final rating decision, authorization will take action to continue, reduce or terminate pension benefits as appropriate.  If authorization action cannot be completed in time to prospectively implement the effective date shown on the rating decision, the case should be returned to the rating activity for a new decision with an amended effective date.  In such a case adjust the date of reduction or termination in accordance with the end of the month of processing.





	d.  Ability to Hold Employment.  In cases of serious illness or psychiatric disability, do not be hasty in deciding that employability has been regained.  It is important that there be demonstrated an ability to hold employment as well as obtain it.  An untimely decision that employability was regained could result in an early loss of pension, although a continuing ability to remain gainfully employed has not been shown.  The income limitations and annual EVRs are adequate controls in pension cases until rehabilitation and employability are established.





	e.  Change to Compensation.  As provided in part IV, paragraph 20.04, if the veteran is also entitled to compensation which was payable at a rate less than pension, the award will be amended to authorize compensation as the greater benefit.  Prepare the rating under 38 CFR §3.105(f) with proper evaluation for compensation and termination of pension entitlement under code 9.





9.07  reversal of prior determinations as to character of discharge, line of duty, or willful misconduct





	a.  Initial Jurisdiction by Authorization.  If the authorization activity rather than the rating activity has initial jurisdiction under part IV, paragraphs 11.01, 11.03 or 11.04 and finds that there is clear and unmistakable error in a prior determination which will result in the severance of service connection, the adjudicator will prepare an administrative decision as provided in those paragraphs.  The decision must contain a summary of findings and a statement as to the specific clear and unmistakable error that was identified.  See part IV, paragraph 11.30.





	b.  Referral for Rating Action.  The folder will then be referred to the rating activity for appropriate action, including the preparation of a rating decision proposing the severance of service connection under 38 CFR §3.105(c) and (d), if in order, on the basis of the determination by the authorization activity.





	c.  Disagreement Between Authorization and Rating Activity.  If the rating activity disagrees with a determination by the authorization activity as to character of discharge, line of duty, or willful misconduct, the case will be referred by memorandum to the Veterans Service Center Manager for resolution of the issue.





9.08  incompetency (38 CFR §3.353).  Rating agencies have sole authority to make determinations of competency and incompetency for VA purposes (38 CFR §3.353(b)).  See part IV, paragraph 9.13.   Do not make a finding of incompetency without a definite expression by a responsible medical authority, unless the medical evidence of record is clear, convincing, and leaves no doubt as to the beneficiary's incompetency (38
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CFR §3.353(c)).  If determined to be appropriate, obtain a field examination to provide evidence of an ability to handle the funds which will be available to the beneficiary.  In the absence of clear evidence to the contrary, presume that a person is competent.  If the evidence of record supports a probable conclusion of incompetency, issue a rating proposing a change in competency status.  This proposal may be included in a rating addressing other issues, such as evaluation of a mental disorder.  See part IV, paragraph 17.15.





	a.  Jurisdiction





	(1)  Veterans.  Consider competency an issue in every case of a totally disabling mental disorder or if other evidence raises a question as to the beneficiary's mental capacity to contract or to manage his or her own affairs, including disbursements of funds, without limitation.





	(2)  Helpless Children.  If, in the case of a child over 18, entitlement depends upon permanent incapacity for self-support due to physical or mental disability, the rating activity will resolve the issue.  Base the decision as to incapacity on the criteria in 38 CFR §3.356.  If incapacity is due to mental disability, consider competency a factor in determining whether the child is permanently incapable of self-support.  As the incompetency rating procedures referred to in part IV, paragraph 9.14 are for payment purposes, do not apply those procedures except in cases in which the child would receive direct payment in his or her own right.  Determine competency under the same criteria applicable to veterans.  Record the determination in a rating, employing code 33, where applicable, following the basic entitlement code.





	(3)  Other Beneficiaries.  Evidence that a surviving spouse, parent, or VA insurance beneficiary may be incompetent constitutes a rating issue for determination under 38 CFR §3.353, except when there has been a judicial determination of incompetency.  See part IV, subparagraph 17.15c(4).  If evidence other than a judicial determination of incompetency has been received, propose a rating on the issue of incompetency or undertake any required development as provided in part IV, subparagraph 17.15c.





	b.  Court Adjudications





	(1)  Veterans.  Judicial findings of a court with respect to competency of a veteran are not controlling on the rating activity.  However, if a veteran is declared by a proper court to be incompetent, develop all necessary evidence for a rating activity determination.  This may include an examination, hospital observation, or field examination.  Give great weight to a court adjudication of incompetency with hospitalization for a mental condition, and do not make a rating of competency unless there is clear and convincing evidence of that fact.  Consider a payee beneficiary held by a court of jurisdiction to be incompetent or for whom a court having jurisdiction has appointed a guardian by reason of incompetency, to have had notice and hearing under the laws of the state.  Additional notice and hearing are not required.  If the veteran is rated competent, place a prominent notation of the finding of incompetency by the court (naming it) on the rating.





	(2)  Nonveteran Beneficiaries.  A rating is not required if a court decree of incompetency is made as to a nonveteran parent or surviving spouse beneficiary, nor in the case of a helpless child except under the conditions specified in part IV, paragraph 15.03.





	c.  Notice and Hearing.  Except in cases of court adjudication, if sufficient evidence is of record to establish the necessary degree of probability that a payee-beneficiary is incapable of managing his or her own affairs, including disbursements of funds, without limitation, the notice of proposed rating and of opportunity for hearing as provided in part IV, paragraph 9.14 is required.  Following completion of the notice and hearing provisions, allow 65 days to submit evidence or request a hearing.  If no action is taken either by submitting evidence or requesting a hearing, make a decision as to competency based on the evidence of record.  Prepare a rating including all evidence (medical or lay) to support the decision.  Advise the beneficiary of the decision and of his or her procedural and appellate rights.  If a hearing is requested, the Decision Review Officer shall hold a predetermination hearing.  Due to the nature of the hearing, allow participation and assistance to the beneficiary by the next of kin or any other person of the beneficiary's choice.
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	d.  Rating Decision(Veterans.  Use code "33" on the rating decision to show a determination of incompetency (see app. A).  There is no need to carry forward coding which directly pertains to compensation or pension entitlement (codes 1, 2, percentages, effective dates, etc.) unless such codes have changed.  If a previously incompetent veteran has regained competency, complete this code to show the effective date of the determination and prepare a copy of the rating for the Veterans Service Center Manager (VSCM).  See part IV, paragraph 17.11.  Do not furnish a copy of the rating in the case of a VA-institutionalized veteran without a spouse, child or fiduciary, if VA Form 21-592, "Request for Appointment of a Fiduciary, Custodian or Guardian," was not furnished earlier under the provisions of part IV, paragraph 18.31.  A rating of incompetency is controlling for the purposes of application of 38 CFR §3.557.  See part IV, paragraph 18.37.





	e.  Opinion of Veterans Service Center Manager.  If, after development of information as to social, economic, and industrial adjustment, the VSCM is of the opinion that a beneficiary rated or proposed to be rated incompetent is capable of handling the funds payable without limitation, he or she will refer the opinion to the rating activity.  See part IV, paragraph 17.15.  Consider the VSCM's opinion new evidence and after any necessary additional development, prepare a rating as to competency or incompetency based on all evidence of record.





	f.  Consideration of Restored Competency(Release to or From Non-Bed Care.  In any case in which the beneficiary has been rated incompetent, take necessary development and rating action to determine whether competency has been regained upon receipt of a hospital summary, report of release to or discharge from non-bed care, or report of other material change in condition.  Regained competency does not, of itself, warrant a reduction in the evaluation of a veteran's disability nor establish that a parent or surviving spouse is no longer entitled to aid and attendance.





	(1)  Request for Field Examination.  Obtain a field examination to provide evidence of an ability to handle the funds which will be available to the beneficiary prior to a rating activity determination of restored competency in all cases in which funds have been withheld under 38 CFR §3.557 and in such other cases as determined appropriate in the judgment of the rating activity.  In addition to the field examination, a current psychiatric examination (which may be the report of hospitalization for the psychiatric disability) is required before a rating decision may be made to restore competency.





	(2)  Court Adjudication.  If a veteran rated incompetent is declared competent by a court, take necessary development action and prepare a new rating.  If the rating continues its determination of incompetency, enter a prominent notation of the court's declaration on the rating.  See also part V, paragraph 13.05 regarding competency payment code award data.  If the court decree applies to a nonveteran beneficiary for whom a rating of incompetency was not required, request the VSCM to promptly certify the validity of the decree so that direct payments may be made to the beneficiary.
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