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CHAPTER 8.  SMP AND SMC RATINGS





SUBCHAPTER I.  SPECIAL MONTHLY PENSION (SMP)





8.01  AID AND ATTENDANCE (A&A)





	a.  General.  The criteria for determining need for A&A (38 CFR 3.352(a)) provide that the veteran must be so helpless as to require the aid of another person to perform the personal functions required in everyday living.  In addition, under the provisions of 38 CFR 3.351(c)(1), a veteran who has bilateral vision of 5/200, or less, is entitled to the A&A allowance without the requirement of additional findings.





	b.  100-percent Evaluation Required.  Greater disability is required for entitlement to the additional allowance for regular A&A than for entitlement to the housebound rate or for a basic 100-percent schedular evaluation.  A single disability rated 100 percent under a schedular evaluation is generally a prerequisite to a determination of need for regular A&A.  For definition of "single disability," see 38 CFR 4.16.  Any lesser disability would be incompatible with the requirements of 38 CFR 3.352(a).  If a current examination is of record and the disability evaluation is less than 100 percent after a current examination, but severe disability demonstrates a need for regular A&A, submit the claim to Compensation and Pension Service (211B) for an advisory opinion.  If there is no need for A&A, dispose of the claim by discussing that finding in the "Reasons and Bases" section of a rating decision.  There is no requirement for a finding of permanent need for aid and attendance before the additional special monthly pension benefits can be awarded (VAOPGC PREC 21-94).





	c.  Inferred Issue.  If a single disability of 100 percent is assigned, consider potential entitlement to A&A.  If entitlement to A&A is not shown consider potential entitlement to the housebound benefit.  However, if the evidence does not indicate entitlement or probable entitlement, neither issue should be raised by VA merely to deny it. (See also Part VI, 3.10.)





	d.  A&A Presumed:  Nursing Home Care.  A veteran entitled to disability pension is presumed to be in need of A&A if the veteran is a patient in a nursing home on account of mental or physical disability.  A rating decision is not required in any claim where entitlement to A&A is presumed unless other claimed issues need to be rated.  If a claim in which A&A has been properly authorized under 38 CFR 3.351(c)(2) without a rating is subsequently before the rating activity for disposition of other issues, do not confirm entitlement to A&A by rating action.  See chapter 9 regarding necessary action following nursing home discharge.





8.02  HOUSEBOUND





	a.  Criteria





	(1)  General.  Veterans receiving or entitled to receive disability pension qualify for the nonservice-connected housebound rate if they have a single permanent disability rated 100 percent under a schedular evaluation and have other disabilities independently ratable at 60 percent or more, or are permanently housebound by reason of their disabilities (38 CFR 3.351(d)).  If a current examination is of record and the disability evaluation is less than 100 percent, but the disability is so severe as to demonstrate that the claimant is housebound, submit the claim to Central Office (211B) for an advisory opinion.   However, do not infer the issue of housebound in order to deny it.  (See also Part VI, 3.10.)





	(2)  Nonservice-Connected and Service-Connected.  Follow the criteria for determining entitlement to the service-connected housebound benefit when applicable.  One major difference is that entitlement to the nonservice-connected benefit may be based on congenital, developmental, hereditary or familial conditions.  As the rating for the single, 100-percent nonservice-connected disability must be a schedular evaluation, a 100-percent rating based on individual unemployability will not suffice.  A permanent total rating protected under 38 CFR 3.951 or 3.953 is sufficient if it is based on a single 100-percent disability.
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	b.  Permanency of Conditions.  In nonservice-connected claims, the single 100-percent disability and the disability which causes the veteran to be housebound must be permanent.  As for permanency of the 100-percent disability, any disability considered permanent in the rating of pension claims meets this requirement.  Permanency of the housebound state is required.  There is no requirement of permanency for the independently ratable 60-percent disability.  If an independent 60-percent disability which is not permanent is an essential part of a housebound determination, control the claim for possible reduction following a future examination.





	c.  Inclusion of Service-Connected Disabilities.  Service-connected disabilities may be included in a nonservice-connected housebound rating.  If the evaluation of a particular service-connected disability is protected under 38 CFR 3.951 or 3.952, evaluate the disability at its protected level.





8.03  RATING OF ARTERIOSCLEROSIS AND AGING PROCESS CHANGES





	Ensure that benefits are allowed for each claimant actually housebound or in need of regular A&A.  If generalized arteriosclerosis is found in combination with aging process (involutional) changes including, but not limited to, reduced mentation, and bone and/or muscle atrophy, assign a 100-percent evaluation.  In order to support the 100-percent evaluation, use a diagnostic code which employs the most suitable analogy and supports the 100-percent evaluation.
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SUBCHAPTER II.  SPECIAL MONTHLY COMPENSATION (SMC)





8.04  EXAMINATIONS





	a.  Rating Activity Function.  The responsibility for determining whether there is loss of use of an extremity rests with the rating activity and cannot be delegated to the examining physician.  Do not request the examiner “to determine loss of use,” or request the examiner to express an opinion as to “whether there is or is not loss of use” of an extremity or extremities.  Rather, request the examiner to furnish a detailed objective description of remaining function and a quantitative assessment of strength for each extremity involved, and describe any pain that affects use (Tucker v. West, 96-1493).  If an examination report is not determinative for loss of use, request appropriate specialized examination.





	b.  Extent of Examinations.  Exercise considerable care when issuing requests for examinations in claims involving SMC under 38 U.S.C. 1114(1) through (n).  For example, in a claim in which a prior examination clearly established loss of use of both lower extremities at a level preventing natural knee action, do not request a complete medical examination if the only issue in question is the extent of involvement of one or both of the upper extremities.  Instead, request an examination with a notation that the examination is to be restricted to the degree of functional impairment of the upper extremities. 





8.05  HOSPITAL ADJUSTMENTS UNDER 38 CFR 3.552





	a.  Assignment of SMC Codes.  The rating decision must specify the basis of the veteran's entitlement in order to ensure the proper application of 38 CFR 3.552.  Assignment of an improper basic SMC or SMC while hospitalized code can result in either an award being erroneously reduced upon hospitalization, or being reduced to an incorrect rate.





	b.  Examples





	EXAMPLE 1:  The veteran has a 100 percent heart condition so severe as to require the A&A of another person.  The veteran also has bilateral below-knee amputations.  As entitlement under 38 U.S.C. 1114(r)(1) is based upon need for A&A (1), plus entitlement under (1) for another condition (bilateral amputations), the proper SMC code is 51. The proper hospitalized SMC code is 07 (38 U.S.C. 1114(m)).





	EXAMPLE 2:  The veteran has a 100 percent psychiatric condition (not requiring A&A), and in addition has a 100-percent heart condition, which does require A&A.  As entitlement under 38 U.S.C. 1114(m) is based upon need for A&A plus an additional 100-percent disability, the proper basic SMC code is 19 (p = m), and the correct hospitalized SMC code is 48 (38 U.S.C. 1114(s)).





8.06  LUMPING OF DISABILITIES





	Do not “lump” disabilities together as a single disability if there is a possibility of entitlement to SMC under 38 U.S.C. 1114(s),  or an intermediate or next higher rate of SMC under 38 CFR 3.350(f)(3) or (4).





	a.  Multisystemic Conditions.  A rating assigning a single evaluation of 100 percent for a multisystemic condition for loss of use of two extremities may overlook involvement in other body systems which might meet requirements for an intermediate rate under 38 CFR 3.350(f)(3) or the next higher rate under 38 CFR 3.350(f)(4).
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	EXAMPLE:  A veteran has loss of use of both lower extremities due to multiple sclerosis.  Assign a 100 percent evaluation for loss of use of both lower extremities under hyphenated diagnostic code 8018-5110.  Assign separate evaluations under the appropriate diagnostic codes for the involvement of any other body system so that possible entitlement to a higher level of SMC will not be missed.  Assume the disabilities shown below are all related to multiple sclerosis.





1. SC (VE PRES)


8018-5110	Multiple sclerosis, with loss of use both lower extremities


100% from 6-14-96





6516		Dysarthria, due to multiple sclerosis


30% from 6-14-96





7332		Impairment of anal sphincter control due to multiple sclerosis


10% from 6-14-96





7512		Loss of bladder control, moderate, due to multiple sclerosis


10% from 6-14-96





6016		Nystagmus due to multiple sclerosis


10% from 6-14-96





COMB:  100% from 6-14-96





L-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (1) and 38 CFR 3.350(b) on account of loss of use of both feet from 6-14-96.





P-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (p) and 38 CFR 3.350(f)(3) at the rate intermediate between subsection (1) and subsection (m) on account of loss of use of both feet with additional disabilities, dysarthria, loss of bladder control, impairment of anal sphincter control and nystagmus independently ratable at 50 percent or more from 6-14-96.





(SMC coding would be 18-18-24-00-0.)





	b.  Separate Ratings for Loss of Anal and Bladder Sphincter Control.  If there is loss of use of both lower extremities, together with loss of anal and bladder sphincter control, meeting the requirements of 38 CFR 3.350(e)(1) for entitlement under 38 U.S.C. 1114(o), separate ratings for loss of anal and bladder sphincter control are not required (SMC paragraph code 55).





8.07  AMPUTATION OR LOSS OF USE OF EXTREMITIES





	The determination of loss of use of a hand or foot is not restricted to organic loss but includes functional loss of use as well.  The relevant inquiry concerning entitlement to SMC is not whether amputation is warranted, but whether the effective function remaining is other than that which would be equally well served by an amputation with the use of a suitable prosthetic appliance.  In accordance with 38 C.F.R. 4.40, consider the impact of pain and articulate how pain on use is factored into the decision (Tucker v. West, 96-1493).





8.08  BLINDNESS AND HEARING LOSS (38 CFR 3.350(e)(1) AND 38 CFR 3.350(f)(2))





	Additional SMC is payable to veterans with bilateral blindness entitled to SMC under 38 U.S.C. 1114(1) through (n) who also have varying degrees of service-connected hearing loss or service-connected loss or loss of use of an extremity.
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	a.  Total SC Deafness, One Ear.  A veteran who has service-connected blindness of light perception only (LPO) or less bilateral, and also has total service-connected deafness ratable in one ear, i.e., service-connected deafness ratable as "XI" unilateral, is entitled to SMC under "o" (38 CFR 3.350(e)(1)(iv)).  Veterans who have service-connected blindness of at least 5/200 (1.5/60) or less bilateral, and also have total service-connected deafness in one ear are entitled to an additional half step of SMC (38 CFR 3.350(f)(2)(iv)).





	EXAMPLE 1:  The veteran has bilateral service-connected blindness of LPO, and also has a total service-connected hearing loss in the left ear.  Since the veteran's visual loss is at least LPO bilateral, and there is total service-connected loss of hearing in the left ear, there is entitlement to SMC under "o" (38 CFR 3.350(e)(1)(iv)).  This is also one of the conditions affording entitlement to SMC under (r)(1).  The SMC dictator's code is OB-2 and SMC coding is 55-37-22-00-0.





	EXAMPLE 2:  The veteran has bilateral service-connected blindness of no light perception in the left eye and 5/200 (1.5/60) in the right eye and also has a total service-connected hearing loss in the left ear.  The rate of SMC payable for the degree of bilateral blindness present is 38 U.S.C. 1114(m), but an additional one-half step of SMC is payable (m ½) under 38 CFR 3.350(f)(2)(iv).  The SMC dictator's code is PB-1, and the SMC coding is 20-20-22-00-0.





	b.  Deafness Ratable as 10 or 20 Percent Disabling, One Ear SC.  A veteran who has service-connected bilateral blindness of LPO or less, and also has a bilateral hearing loss ratable either 10 or 20 percent disabling (at least one ear SC) is entitled to an additional one-half step of SMC (38 CFR 3.350(f)(2)(v)).  If the degree of vision loss in either of the eyes is better than LPO, there is no entitlement under this provision.





	EXAMPLE 1:  The veteran has anatomical loss of the left eye and LPO in the right eye.  In addition, the veteran has a bilateral hearing loss ratable as 20 percent disabling.  The right ear is service connected.  The basic rate of SMC payable for the degree of blindness present is "m ½."  However, the degree of vision loss in each eye is LPO or worse and the degree of hearing loss establishes an additional one-half step of SMC(n).  The SMC dictator's code is PB-2, and the SMC coding is 21-21-11-11-0.





	EXAMPLE 2:  The veteran has anatomical loss of the left eye and 5/200 (1.5/60) in the right eye.  The veteran also has a bilateral hearing loss ratable at 20 percent.  The right ear is service connected.  Since the right eye has vision better than LPO, do not apply 38 CFR 3.350(f)(2)(v).  The veteran is entitled to SMC under "m."  The SMC dictator's code is MB-2.  The SMC coding is 19-19-11-11-0.





	c.  Deafness Ratable as 30 Percent Disabling, One Ear SC.  A veteran who has bilateral blindness of 5/200 (1.5/60) or less, and also has a bilateral hearing loss ratable at 30 percent (one ear SC), is entitled to an additional "full" step of SMC, not to exceed "o" (38 CFR 3.350(f)(2)(vi)).





	EXAMPLE:  The veteran has anatomical loss of the left eye and vision of 5/200 (1.5/60) in the right eye.  In addition, the veteran has a bilateral hearing loss ratable at 30 percent.  The right ear is service connected.  The basic rate of SMC payable for the degree of blindness present is "m."  Apply 38 CFR 3.350(f)(2)(vi) and add an additional "full" step of SMC (n).  The SMC dictator's code is PB-3, and the SMC coding is 21-21-11-11-0.





	d.  Deafness Ratable as 40 Percent Disabling, One Ear SC.  A veteran who has blindness ratable at LPO or worse in both eyes and has a bilateral hearing loss ratable at 40 percent (one ear SC) is entitled to SMC under "o" (38 CFR 3.350(e)(1)(iv)).  If bilateral blindness
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is present, but the vision in either eye is better than LPO, only an additional "full" step of SMC is payable, not to exceed "o" (38 CFR 3.350(f)(2)(vi)).





	EXAMPLE 1:  The veteran has no light perception in the right eye and LPO in the left eye in addition to a bilateral hearing loss ratable at 40 percent (right ear SC).  The basic rate of SMC payable for the degree of bilateral blindness present is "m ½."  However, apply 38 CFR 3.350(e)(1)(iv) because of the coexisting hearing loss.  The veteran is accordingly entitled to "o" and (r)(1).  The SMC dictator's code is OB-2, and the SMC coding is 55-37-22-00-0.





	EXAMPLE 2:  The veteran has no light perception in the right eye, and 5/200 (1.5/60) in the left eye.  In addition, there is bilateral hearing loss ratable at 40 percent (right ear SC).  The basic rate of SMC payable for the degree of bilateral blindness present is "m."  However, because of the degree of hearing loss present, apply 38 CFR 3.350(f)(2)(vi) and grant an additional "full" step of SMC (n).  The SMC dictator's code is PB-3, and the SMC coding is 21-21-22-00-0.





	e.  Deafness Ratable as 60 Percent Disabling, One Ear SC.  A veteran who has bilateral blindness ratable at 5/200 (1.5/60), or one eye at 5/200 (1.5/60) and the other eye LPO or worse, and in addition, has a bilateral hearing loss ratable at 60 percent (one ear SC) is entitled to SMC under "o" (38 CFR 3.350(e)(1)(iii)).  The veteran has LPO in the right eye, and 5/200 (1.5/60) in the left eye in addition to a bilateral hearing loss ratable at 60 percent (right ear is SC).





	EXAMPLE:  The veteran has LPO in the right eye, and 5/200 (1.5/60) in the left eye in addition to a bilateral hearing loss ratable at 60 percent (right ear is SC).  Due to the coexisting blindness and hearing loss, the veteran is entitled to SMC under "o" and (r)(1).  The SMC dictator's code is OB-1, and the SMC coding is 55-37-22-00-0.





	f.  Loss or Loss of Use of an Extremity Ratable at 50 Percent or More.  A veteran who has bilateral blindness of 5/200 (1.5/60) or less and has service-connected loss or loss of use of an extremity (upper or lower) which by itself or in combination with another compensable disability is ratable at 50 percent or more, is entitled to an additional "full" step of SMC, not to exceed "o" (38 CFR 3.350(f)(2)(vii)(A) and (B)).  This is in addition to the SMC payable under 38 CFR 3.350(a).





	EXAMPLE 1:  The veteran has service-connected bilateral blindness of 5/200 (1.5/60) and loss of use of the right hand.  The basic rate of SMC payable for the degree of blindness present is "1."  The veteran is also entitled to an additional full step of SMC, plus SMC under 38 CFR 3.350(a) for the loss of use of the right hand.  Accordingly, the level of SMC payable is "m+k."  The SMC dictator's code is PB-4, and the SMC coding is 25-25-35-00-0.





	EXAMPLE 2:  The veteran has service-connected bilateral blindness of 5/200 (1.5/60) and amputation of the left foot, below the knee, plus hypertension ratable at 10 percent.  First derive the level of SMC payable for blindness (1).  The veteran is then entitled to an additional full step of SMC (38 CFR 3.350(f)(2)(vii)(B)), plus SMC (k) for the anatomical loss of the foot.  The level of SMC payable is "m+k."  The SMC dictator's code is PB-5, and the SMC coding is 25-25-21-13-0.





	g.  Loss or Loss of Use of a Lower Extremity, Ratable at Less Than 50 Percent.  A veteran who has service-connected bilateral blindness ratable at 5/200 (1.5/60) or less, and in addition, has the loss or loss of use of a foot ratable at less than 50 percent with no other compensable service-connected disability is entitled to an additional one-half step of SMC (38 CFR 3.350(f)(2)(vii)(C)).  The level of SMC payable is not to exceed "o."
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	EXAMPLE:  The veteran has service-connected bilateral blindness of 5/200 (1.5/60) and has a below the knee amputation of the right foot ratable at 40 percent.  The veteran has no other compensable disabilities.  The basic rate of SMC payable based on the degree of blindness is "l."  There is also entitlement to a "k" for the loss of the right foot.  The level of SMC is therefore "l+k."  Apply 38 CFR 3.350(f)(2)(vii)(C) and grant an additional one-half step of SMC (1 ½+k).  The SMC dictator's code is PB-6, and the SMC coding is 18-18-21-13-0.





8.09  ADDITIONAL 50 AND 100 Percent (38 CFR 3.350(f)(3) AND (4))





	The provisions of 38 CFR 3.350(f)(3) and (4), whichever is appropriate, may be applied only once in a rating decision.  Concurrent entitlement to increased SMC under both 38 CFR 3.350(f)(3) and (4) or any combination is prohibited.





	EXAMPLE 1:  The veteran has service-connected disabilities as shown below and qualifies for SMC at the rate under 38 U.S.C. 1114(m) on account of the anatomical loss of both hands.  He also qualifies for two ratings under 38 U.S.C. 1114(k) on account of the anatomical loss of one eye and loss of a creative organ.  However, as provided in 38 CFR 3.350(f)(3), in addition to, and independent of, the condition establishing entitlement under 38 U.S.C. 1114(m), there is permanent disability (right eye as 40 percent and left testis as 10 percent) independently ratable at 50 percent.  Accordingly, the requirements of 38 CFR 3.350(f)(3) are met for the rate intermediate between (m) and (n), plus two rates under (k).  The rating is coded as follows:





5016	Amputation, both hands at wrist


100% from 2-1-96





6066	Enucleation, right eye, left 20/20


40% from 2-1-96





7524	Removal of left testis


10% from 2-1-96





COMB:  100% from 2-1-96





K-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (k) and 38 CFR 3.350(a) on account of anatomical loss of one eye from 2-1-96.





K-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (k) and 38 CFR 3.350(a) on account of anatomical loss of a creative organ from 2-1-96.





M-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (m) and 38 CFR 3.350(c) on account of anatomical loss of both hands from 2-1-96.





P-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (p) and 38 CFR 3.350(f)(3) at the rate intermediate between subsection (m) and subsection (n) on account of anatomical loss of both hands with additional disabilities of enucleation, right eye and removal of left testis independently ratable at 50 percent or more from 2-1-96.





(SMC coding is 31-31-00-33-1.)





	EXAMPLE 2:  The veteran has service-connected disabilities as shown below and the loss of use of both lower extremities which meet the requirements for SMC under 38 U.S.C. 1114(m).  Completely independent of the loss of use of both lower extremities, the remaining disabilities combine to 100 percent.  As provided in 38 CFR 4.16 of the rating schedule, the later disabilities
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result from a common etiology (rheumatoid arthritis) and meet the requirement of 38 CFR 3.350(f)(4) for an "additional single permanent disability independently ratable at 100 percent."  There is no prohibition against using the 40 percent for enucleation of the left eye in combination with the other disabilities to produce entitlement to the next higher rate under 38 CFR 3.350(f)(4) and, at the same time, to produce entitlement to SMC under 38 U.S.C. 1114(k).  The rating is coded as follows:





5002-5110	Loss of use of both feet with severe involvement of both knees, due to rheumatoid arthritis


100% from 12-1-94





5286		Favorable ankylosis of spine due to rheumatoid arthritis


60% from 12-1-94





5201		Limitation of motion right arm (major), to 25 degrees from side due to rheumatoid arthritis


40% from 12-1-94





5201		Limitation of motion, left arm, shoulder level due to rheumatoid arthritis


20% from 12-1-94





37. Disability directly due to proximately the result of SC disability coded 5002





7308		Postgastrectomy syndrome, severe


60% from 2-1-96





37. Disability directly due to and proximately the result of SC disability coded 5002


6003-6066	Iritis with enucleation, left eye, right 20/20


40% from 2-1-96





43. Bilateral factor of 5.2% added for diagnostic codes 5201, 5201





COMB:  100% from 12-1-94





K-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (k) and 38 CFR 3.350(a) on account of anatomical loss of one eye from 2-1-96.





M-2  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (m) and 38 CFR 3.350(c) on account of loss of use of one leg at a level or with complications preventing natural knee action with prosthesis in place and the loss of use of the other leg at a level with complications preventing natural knee action with prosthesis in place from 2-1-96.





P-2  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (p) and 38 CFR 3.350(f)(4) equal to subsection (n) on account of entitlement to special monthly compensation under 38 U.S.C. 1114(m) with additional disability, favorable ankylosis of spine, LOM of right arm, LOM of left arm, postgastrectomy syndrome and iritis with enucleation of the left eye independently ratable at 100 percent from 2-1-96.





(SMC coding is 27-27-24-11-0.)





NOTE:  Under the provisions of 38 CFR 3.350(f)(4), a veteran who is entitled to a statutory rate payable under 38 U.S.C. 1114(l) through (n) may be paid the next higher statutory rate if the veteran has "an additional single disability independently ratable at 100 percent apart from any
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consideration of individual unemployability."  For this purpose, a single disability shall be defined in accordance with 38 CFR 4.16.





8.10  THREE EXTREMITIES (38 CFR 3.350(f)(5))





	A veteran who has suffered the loss or loss of use of three extremities is entitled to additional compensation.  To determine the rate of compensation payable to a veteran with the requisite degree of disability, first decide the rate payable without regard to this provision.  Then increase to the next higher rate authorized under 38 U.S.C. 1114(1) through (n), without loss of any entitlement under 38 U.S.C. 1114(k).  The total monthly amount payable shall not exceed the rate under 38 U.S.C. 1114(o) exclusive of the additional amount for dependents.  The term "next higher rate" is intended to include the intermediate rates authorized under 38 U.S.C. 1114(p).





	EXAMPLE:  The veteran has service-connected disabilities as shown below and qualifies for SMC at the rate under 38 U.S.C. 1114(m) on account of the anatomical loss of both hands.  Entitlement to SMC under 38 U.S.C. 1114(k) for an amputation of the left foot also exists.  In addition, the veteran is entitled to an additional one-half step under 38 CFR 3.350(f) due to the separate disabilities ratable at 50 percent or more.  The rate of SMC payable without regard to 38 CFR 3.350(f)(5) is (m ½)+(k). Elevate this rate to the next higher rate authorized under 38 U.S.C. 1114(l) through (n), without loss of entitlement under 38 U.S.C. 1114(k).  Accordingly, the rate of SMC payable in this case is (n)+(k).  The rating is coded as follows:





5106	Amputation, both hands at wrist


100% from 6-1-96





5165	Amputation, left foot, below knee


40% from 6-1-96





7101	Hypertension


20% from 6-1-96





COMB:  100% from 6-1-96





K-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (k) and 38 CFR 3.350(a) on account of anatomical loss of one foot from 6-1-96.





M-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (m) and 38 CFR 3.350(c) on account of anatomical loss of both hands from 6-1-96.





P-1  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (p) and 38 CFR 3.350(f)(3) at the rate intermediate between 38 U.S.C. 1114(m) and (n) on account of anatomical loss of both hands with additional disabilities of amputation of left foot and hypertension independently ratable at 50 percent or more from 6-1-96.





P-3  Entitled to special monthly compensation under 38 U.S.C. 1114, subsection (p) and 38 CFR 3.350(f)(5) at the next higher rate or intermediate rate of 38 U.S.C. 1114(n) due to loss of three extremities from 6-1-96.





(SMC coding is 27-27-00-32-0.)





8.11  LOSS OF BOTH LOWER EXTREMITIES AND SPECIALLY ADAPTED HOUSING UNDER 


	38 U.S.C. 2101
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	a.  General.  If entitlement to SMC under 38 U.S.C. 1114 exists on account of the loss, or loss of use, of both lower extremities, the veteran also meets the requirements for specially adapted housing under 38 U.S.C. 2101.  Conversely, entitlement to specially adapted housing because of loss or loss of use of both lower extremities also meets the requirements for corresponding SMC entitlement.





	b.  Application of 38 CFR 3.809(b)(3).  Do not grant SMC for loss of use of an apparently normal lower extremity because of a veteran's inability to walk, if such inability is due to loss of use of the other lower extremity, not improvable by prosthesis, and loss of use of the paired upper extremity, which precludes locomotion without prosthetic assistance.  In order to be entitled to SMC under 38 U.S.C. 1114 on account of loss of use of both lower extremities, there must be a loss of use of each lower extremity as defined in 38 CFR 3.350(a)(2).  However, such a case would meet the criteria of 38 U.S.C. 2101 and 38 CFR 3.809(b)(3) for assistance in acquiring specially adapted housing.





8.12  SMC UNDER 38 U.S.C. 1114(k)





	a.  Loss or Loss of Use of Creative Organ





	(1)  General.  The issue of special monthly compensation for anatomical loss or loss of use of a creative organ may be based on a specific claim or inferred from evidence such as a report of VA examination or hospitalization.  If there is a reasonable probability of entitlement, undertake any development necessary including a request for a special examination.  There is no bar to compensation for service incurred anatomical loss of a creative organ when nonservice-connected loss of use of a creative organ existed prior to the anatomical loss.





	(2)  Background.  Entitlement to SMC under 38 U.S.C. 1114(k) for loss or loss of use of a creative organ became effective August 1, 1952 (Public Law 82-427).  The liberalization aspect of 38 CFR 3.114(a) was effective December 1, 1962.  Accordingly, for those veterans who had eligibility for SMC on August 1, 1952, authorize SMC for loss of use of a creative organ effective 1 year before the date of receipt of a claim, or 1 year before the date of an administrative determination whichever is earlier, but not prior to December 1, 1962.





	b.  Deafness.  Grant entitlement to SMC for deafness of both ears having absence of air and bone conduction if the service-connected, bilateral hearing loss warrants a 100-percent evaluation under the rating schedule for hearing impairment.  A numeric designation of impairment of "XI" in both ears meets this requirement.  A designation of less than "XI" in either ear will preclude entitlement.  A veteran with a bilateral "XI" designation whose hearing impairment was service connected by aggravation is entitled to the additional benefit despite the fact that he or she may have had a measurable impairment on entrance into service.  Base ratings only on an examination conducted in a VA authorized audiology clinic using current testing criteria.





	c.  Aphonia.  Rate as complete organic aphonia if there is a disability of the organs of speech which constantly precludes communication by speech.  The veteran must be unable to communicate by voice or whisper through the normal organs of speech.  The disability must be constant and it must have an organic basis.  Such disability will most frequently result from loss or paralysis of an organ of speech such as the tongue or larynx.  Entitlement to SMC may generally be based on total schedular ratings under diagnostic codes 6518, 6519, 6520, and 7202.  The use of other organs of the body or prosthetic devices to provide voice sounds will not preclude entitlement.





	d.  Blindness.  Loss of use or blindness of one eye, having only light perception, will be held to exist when there is inability to recognize test letters at one foot and when further examination of the eye reveals that perception of objects, hand movements, or counting fingers cannot be accomplished at three feet.  Lesser extents of vision, particularly perception of objects, hand movements, or counting fingers at distances less than three feet is considered of negligible utility (38 CFR 3.350(a)(4)).
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	e.  Loss of Breast(s), Breast Tissue or Following Radiation Treatment.   Public Law 107-330, effective December 6, 2002, provides entitlement to SMC for loss of 25 percent or more of tissue from a single breast or both breasts in combination (including loss by mastectomy or partial mastectomy), or when breast tissue has been subjected to radiation treatment.  This is limited to women veterans.  Previously, SMC entitlement existed only when there was complete surgical removal of breast tissue (or the equivalent loss of breast tissue due to injury), as in radical mastectomy, modified radical mastectomy, and simple (or total) mastectomy.  (See also 38 CFR 3.350 (a)(7); 38 CFR 4.116.)  





8.13  AID AND ATTENDANCE (A&A)





	a.  General.  The criteria for determining need for A&A, which appear in 38 CFR 3.352(a), provide that the veteran must be so helpless as to require the aid of another person to perform the personal functions required in everyday living.  Greater disability is required for entitlement to the additional allowance for regular A&A than for entitlement to the housebound rate or for a basic 100-percent schedular evaluation.





	b.  100-percent Evaluation Required.  A single disability rated 100 percent under a schedular evaluation is generally a prerequisite to a determination of need for regular A&A.  For definition of "single disability," see 38 CFR 4.16.  Any lesser disability would be incompatible with the requirements of 38 CFR 3.352(a).  If a current examination is of record and the disability evaluation is less than 100 percent after a current examination, but it is considered that the disability is so severe as to demonstrate a need for regular A&A, submit the claim to Compensation and Pension Service (211B) for an advisory opinion.  If there is no need for A&A, dispose of the claim by discussing that finding in the Reasons and Bases section of a rating decision.  





	c.  Inferred Issue.  If a single disability of 100 percent is assigned, consider entitlement to A&A.  If entitlement to A&A is specifically denied, also consider entitlement to the housebound benefit.  However, if the evidence does not indicate entitlement or probable entitlement, neither issue should be raised by VA merely to deny it.  (See also Part VI, 3.10.)





	d.  Entitlement to SMC L.  Since the rate payable for A&A is subject to reduction if the veteran is hospitalized, it is erroneous to designate an SMC rating under 38 U.S.C. 1114 (l) as based on the need for regular A&A if the veteran has loss, or loss of use, of two extremities.





	            e.  Entitlement to SMC O.  Make determinations of entitlement to SMC under 38 U.S.C. 1114(1) on the basis of need of regular A&A in light of the criteria contained in 38 CFR 3.352(a).  Fully explain the reasoning in the Reasons and Bases section of the rating narrative.  This is especially true in instances when, as provided in 38 CFR 3.350(e), the rate under (1) on account of need for A&A is to be used as one of the "conditions entitling to two or more of the rates (no condition being considered twice) provided in 38 U.S.C. 1114(1) through (n)" for the purpose of establishing entitlement under 38 U.S.C. 1114(o).  If the rate under 38 U.S.C. 1114(1) on account of need for A&A is used to establish entitlement under 38 U.S.C. 1114(o), base the determination of need for A&A on separate and distinct disabilities.





	EXAMPLE:  If a veteran has suffered the loss of use of both feet and is also being considered for the maximum rate under 38 U.S.C. 1114(o) on account of need for A&A, such need must be due to service-connected disabilities completely independent of the loss of use of both feet.  For the purpose of determining need for A&A, it must be considered as though both feet were completely normal.  The need for A&A must be shown to be due to another single service-connected disability rated 100 percent.





8.14  N ½+K CLAIMS





	a.  General.  Public Law 96-128 amended 38 U.S.C. 1114(r) concerning the granting of A&A in n ½+k claims.  Previously, to obtain the (r)(1) and (r)(2) rates, a veteran had to be entitled to 38 U.S.C. 1114(o).  Under Public Law 96-128, the service-connected disabilities which established entitlement to the n ½+k rate may be used to establish eligibility to the A&A rate if factual entitlement is shown.  The basic criteria contained in
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38 CFR 3.352(a) must be met for entitlement at the 38 U.S.C. 1114(r)(1) level.  For entitlement to the 38 U.S.C. 1114(r)(2) level, criteria contained in 38 CFR 3.352(b) are to be applied.





	b.  Rating Action.  Fully justify action granting or denying A&A in these claims by citation of relevant information in the Reasons and Bases section of the rating.  If eligibility to the A&A rate is established under the provisions of Public Law 96-128, use SMC code 43, or 44 in higher level care claims.  The rates payable in these claims will be the n ½+k rate plus the (r)(1) or (r)(2) increment.





8.15  HIGHER LEVEL OF AID AND ATTENDANCE (R2)





	a.  General.  A veteran entitled to the regular A&A allowance under 38 U.S.C. 1114(r) is entitled to receive, in lieu of that allowance, a higher A&A allowance if the veteran is found to be in need of and receiving a higher level of care.  Award the higher allowance only when the need is clearly established and the amount of skilled service required by the veteran is substantial.  This allowance is payable even if such skilled service is being furnished by VA or another entity at no expense to the veteran.  Refer to the criteria contained under 38 CFR 3.352(b).





	b.  Required Evidence.  A claim for this allowance must include a statement from a licensed health care professional who is providing or supervising the daily skilled health care on a continuing basis in the veteran's home.  If the initial claim for this benefit does not include this statement, request the veteran to furnish a statement from the licensed health care professional who provides or supervises skilled health care services.  This statement should indicate the nature, extent and frequency of the services provided as well as specifying the conditions which cause the need for this care.  Additionally, if the services are actually provided by a nonprofessional, the statement should indicate the nature and extent of the supervision being provided.





	(1)  Skilled Care Not Provided.  If the statement from the licensed health care professional does not demonstrate that qualifying services are being provided, dispose of the issue by appropriate rating action. 





	(2)  Skilled Care Provided.  If a statement from a licensed health care professional shows that qualifying skilled services are being provided on a continuing basis, request an immediate examination to include a certification of the need for the level of care required for entitlement to the higher rate under 38 U.S.C. 1114(r)(2) authorized by Public Law 95-479.  Provide a copy of the statement submitted by the licensed provider to the examiner.





	(a)  Base eligibility to the higher allowance on medical certification that the veteran meets the criteria outlined in 38 CFR 3.352(a).





	(b)  VA Form 21-2680, "Examination for Housebound Status or Permanent Need for Regular Aid and Attendance," will be completed in response to the VA Form 21-2507 request.  The physician will certify whether an ongoing daily need for skilled personal care is indicated by completing item 32 of VA Form 21-2680.





	(3)  Hospitalization Adjustment.  Aid and attendance benefits, including those payable under 38 U.S.C. 1114(r)(2), are subject to reduction under 38 CFR 3.552(b)(2).





8.16  HOUSEBOUND BENEFITS





	The service-connected housebound benefit is payable to a veteran who (a) has a single, service-connected disability rated as total and has an additional service-connected disability, or combination of disabilities, independently ratable at 60 percent or more, or (b) in addition to a single, service-connected disability rated as total, the veteran is permanently housebound from service-connected causes.  Ratings of 100 percent under 38 CFR 4.28, 4.29, and 4.30 of the rating schedule may be used as a basis of entitlement.
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	a.  Housebound in Fact.  There is no requirement that either the single total disability or the independent 60-percent disability be permanent.  If entitlement is based on the veteran being housebound in fact, the law requires the housebound state to be permanent.  A veteran may be determined to be permanently housebound if, as a result of a single total disability, by itself or in combination with other service-connected disabilities, he or she is permanently confined to the place of residence and immediate premises or, if institutionalized, to the ward or clinical areas (38 CFR 3.350(i)(2)).





	b.  Statutory Housebound.  The disabilities of 60 percent or more must be separate and distinct from the single total disability and must involve separate anatomical segments or body systems.  The principles regarding avoidance of pyramiding contained in 38 CFR 4.14 are applicable.  Within these limits, the fact that a total disability and an independent 60-percent disability result from a common etiological agent will not preclude entitlement.





c.  Protected Evaluations.  Consider any evaluation protected under 38 CFR 3.951 at its protected level.  For the purpose of determining entitlement to housebound benefits only, utilize ratings under the 1925 schedule which are protected by 38 CFR 3.952 with ratings under the current rating schedule for separate and distinct disabilities.
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ADDENDUM





HISTORY OF SPECIAL MONTHLY COMPENSATION





	1.  This addendum has been designed for use by Rating Veterans Service Representatives (RVSRs) when reviewing prior ratings for accuracy in the grant of SMC.  Remember that prior ratings can appear to be erroneous based upon current criteria for the payment of SMC, but may in fact have been totally correct based upon the criteria in effect at the time of the prior rating decision.  However, keep in mind that this addendum is only an overlay of the history of SMC.  Not all of the historical aspects involving the payment of SMC have been covered.  If there is any question as to the proper level of SMC payable, submit the claims file to Central Office (211B) for an advisory opinion.





	a.  The following chart reflects the history of SMC from July 1, 1933 (Public Law 73-2).  Prior to that date, various levels of SMC were payable under the provisions of the World War Veterans' Act of 1924.  This addendum does not cover those limited number of cases where the criteria for SMC before July 1, 1933, would be at issue.





	b.  For simplicity, a breakdown is provided for each of the levels of SMC.  Where appropriate, cross-references have been made to other levels of SMC where there are, or were, restrictions in the simultaneous payment of one or more levels of SMC.





SMC CHANGES; JULY 1, 1933 TO THE PRESENT





Public Law; effective date�
K�
L�
M�
N�
O�
P�
Q�
R�
S�
T�
�
(1)  Public Law 73-2 (7-1-33)�
1�
1�
1�
1�
1�
�
�
�
�
�
�
(2)  Public Law 79-182 (10-1-45)�
2�
2�
2�
2�
2�
1�
�
�
�
�
�
(3)  Public Law 82-427 (8-1-52)�
2�
�
�
�
�
�
1�
�
�
�
�
(4)  Public Law 84-969 (10-1-56)�
2�
�
�
�
�
�
�
�
�
�
�
(5)  Public Law 85-652 (9-1-58)�
�
�
2�
�
�
�
�
�
�
�
�
(6)  Public Law 85-782 (10-1-58)�
�
�
�
�
4�
4�
�
1�
�
�
�
(7)  Public Law 86-663 (9-1-60)�
4�
�
�
�
�
�
�
�
1�
�
�
(8)  Public Law 88-20 (7-1-63)�
2�
�
�
�
�
�
�
�
�
�
�
(9)  Public Law 88-22 (7-1-63)�
2�
�
�
�
�
�
�
�
�
�
�
(10) Public Law 89-311 (12-1-65)�
�
�
�
�
2�
2�
�
�
�
�
�
(11) Public Law 90-77 (10-1-67)�
4�
�
�
�
�
4�
�
�
4�
�
�
(12) Public Law 90-493 (8-19-68)�
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�
�
�
�
�
3�
�
�
�
�
(13) Public Law 95-479 (10-1-78)�
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�
�
�
2�
�
2�
�
1�
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(14) Public Law 96-128 (10-1-79)�
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�
�
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�
�
�
2�
�
�
�
(15) Public Law 97-66 (10-1-81)�
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2�
2�
�
�
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�
(16) Public Law 97-306 (10-1-82)�
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�
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�
2�
�
�
�
�
�
(17) Public Law 98-223 (10-1-83)�
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�
�
2�
2�
�
�
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�
�
�
�
�
�
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�
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�
(19) Public Law 106-419 (11-01-00)�
2�
�
�
�
�
�
�
�
�
�
�
(20) Public Law 107-330 (12-06-02)�
1�
�
�
�
�
�
�
�
�
�
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LEGEND





1-Initial authority for this subsection.


2-Amended.


3-Deleted.


4-Change involving restriction of payment.
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	a.  Public Law 73-2, effective July 1, 1933, established the following criteria for the payment of (k):





	(1)  The anatomical loss, or loss of use, of only (a) one foot, (b) one hand, or (c) one eye.





	(2)  SMC under (k) was payable in addition to the rates of compensation of 10 percent through 100 percent.  It was not payable in addition to SMC subsections (1) through (n).  Also, only one rate of SMC under (k) was payable, even though there may have been multiple losses.  For example, if the veteran had the loss of one foot, plus the loss of one eye, the rate payable would have been the appropriate percentage for the degree of disability, plus one (k).





	b.  Public Law 79-182, effective October 1, 1945, amended the criteria for the payment of (k).





	(1)  Blindness of one eye was defined as having only light perception.  In fact, this was the criterion applied previously, but this law clarified this standard.





	(2)  The criteria for the payment of (k) were changed to allow the payment of (k) in addition to SMC, (1) through (n), for each loss, or loss of use under (k).  However, the prohibition against the payment of more than one (k) in addition to rates of compensation of 10 percent through 100 percent was continued.





	c.  Public Law 82-427, effective August 1, 1952, amended the criteria for the payment of (k) to include the anatomical loss, or loss of use, of a creative organ.





	d.  Public Law 84-969, effective October 1, 1956, amended the criteria for the payment of (k) to include the anatomical loss, or loss of use, of both buttocks.





	e.  Public Law 86-663, effective September 1, 1960, created a new level of SMC, (s).  SMC under (k) was not payable in addition to (s).  Also, if the additional 60 percent disability establishing entitlement to (s) included entitlement to (k), payment was to be made at the 100 percent + (k) level as this was a greater benefit than 100 percent + (s).





	f.  Public Law 88-20, effective July 1, 1963, amended the criteria for the payment of (k) to include deafness in both ears, having absence of air and bone conduction.





	g.  Public Law 88-22, effective July 1, 1963, amended the criteria for the payment of (k) to include organic aphonia with constant inability to communicate by speech.





	h.  Public Law 90-77, effective October 1, 1967, amended (k) to allow payment for each loss of use in addition to the rates of compensation through 100 percent and also in addition to (s).  (See Public Law 79-182, Public Law 86-663 and Adjudication, Transmittal Sheet 407.)  The prohibition against using an additional ratable disability to provide an intermediate rate (50 percent) under 38 U.S.C. 1114(p), when the same disability had been used as the basis for establishing entitlement under (k) was removed.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 415.





	i.  Public Law 106-419, effective November 1, 2000, amended the criteria for the payment of (k) to include, in the case of a woman veteran, the anatomical loss of one or more breasts (including loss by mastectomy).


	


	j.  Public Law 107-330, effective December 6, 2002, amended the criteria for the payment of (k) to include, in the case of a woman veteran, the loss of 25 percent or more tissue from a single breast or both breasts in combination (including loss by mastectomy or partial mastectomy) or when breast tissue has been subjected to radiation treatment.





3.  38 U.S.C. 1114(1)





	a.  Public Law 73-2, effective July 1, 1933, established the following criteria for the payment of (1):
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	(1)  The anatomical loss, or loss of use, of (a) both hands, or (b) both feet, or (c) one hand and one foot, or (d) being so helpless as to be in need of regular A&A.





	(2)  As Public Law 73-2 did not provide for the payment of intermediate levels of SMC, the level of loss, or loss of use, had no effect on the level of SMC payable.  For example, amputation of one arm above the elbow and the below-elbow amputation of the other arm would establish entitlement to (1).





	b.  Public Law 79-183, effective October 1, 1945, amended the criteria for the payment of (1) as follows:





	(1)  Entitlement under (1) was established if the veteran was blind in both eyes with 5/200 (1.5/60) visual acuity, or less.





	(2)  Entitlement under (1) was established if the veteran was permanently bedridden.





	(3)  For the purposes of entitlement under (1), concentric contraction of the field of vision beyond 10 degrees was considered the equivalent of 5/200 (1.5/60) visual acuity.





NOTE 1:  Extension VII--paragraph 5 (change to the 1945 rating schedule) amended this criterion to be concentric contraction to 5 degrees or less, effective July 6, 1950.





NOTE 2:  Public Law 79-182 added payment of intermediate levels of SMC.  See 38 U.S.C. 1114(p).





	c.  Public Law 97-66, effective October 1, 1981, deleted the reference to the loss or loss of use of both hands from subsection (1).  As of this date the loss or loss of use of both hands became one of the criteria for entitlement under (m).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 703.





4.  38 U.S.C. 1114(m)





	a.  Public Law 73-2, effective July l, 1933, established the criteria for the payment of (m) as (l) the anatomical loss, or loss of use, of three extremities or (2) blindness in both eyes, having only light perception.





	b.  Public Law 79-182, effective October 1, 1945, completely altered the criteria for the payment of (m).





	(1)  Entitlement under (m) was established if the veteran had the anatomical loss, or loss of use, of two extremities at a level, or with complications, preventing natural elbow or knee action with prosthesis in place.





	(2)  Entitlement under (m) was also established if the veteran was blind in both eyes which made the veteran so helpless as to be in need of regular A&A.





	c.  Public Law 85-652 effective September 1, 1958, amended the criteria for (m) to reinstate blindness in both eyes, having only light perception.





	d.  Public Law 97-66, effective October 1, 1981, altered the criteria for (m) as follows:





	(1)  The loss, or loss of use, of both hands was elevated from (1) to (m).





	(2)  The level of SMC payable for the loss, or loss of use, of both arms at levels or with complications, preventing natural elbow action with prosthesis in place was removed from (m) and increased to (n).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 703.





5.  38 U.S.C. 1114(n)





	a.  Public Law 73-2 effective July 1, 1933, established the criterion for the payment of (n) as blindness in both eyes, having only light perception, plus the anatomical loss, or loss of use, of one extremity.				8-A-3
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	b.  Public Law 79-182 effective October 1, 1945, completely altered the criteria for the payment of (n).





	(1)  Entitlement under (n) was established if the veteran had the anatomical loss of two extremities so near the shoulder or hip as to prevent the use of a prosthetic appliance; or





	(2)  The anatomical loss of both eyes, or total blindness of both eyes having no light perception accompanied by phthisis bulbi, evisceration, or other obvious deformity or disfigurement.


	


	c.  Public Law 97-66, effective October 1, 1981, altered the criteria for (n) as follows:





	(1)  The level of SMC payable for the loss, or loss of use, of both arms at levels or with complications preventing natural elbow action with a prosthesis in place was elevated from (m) to (n).





	(2)  The level of SMC payable for the anatomical loss of both arms so near the shoulder as to prevent the use of a prosthetic appliance was removed from (n) and increased to (o).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 703.





	d.  Public Law 97-306, effective October 1, 1982, amended subsection (n) to include blindness without light perception in both eyes.  The previous requirement that there be phthisis bulbi, evisceration, or other obvious deformity or disfigurement was removed.  See Public Law 79-182 and 38 CFR, Part 3, Adjudication--Transmittal Sheet 721.





6.  38 U.S.C. 1114(o)





	a.  Public Law 73-2, effective July 1, 1933, established the criterion for the payment of (o) as entitlement to two or more of the rates payable under subsections (1) through (n), with no specified condition being considered twice.





	b.  Public Law 79-182, effective October 1, 1945, amended subsection (o) to include bilateral blindness of 5/200 (1.5/60) visual acuity, or less, in combination with bilateral total deafness.  The (o) rate was also intended to cover transverse myelitis with loss of use of both legs and loss of anal and bladder control.





	c.  Public Law 85-782, effective October 1, 1958, created a new level of SMC under subsection (r).  See the discussion in paragraph c under 38 U.S.C. 1114(p) in reference to the payment under subsection (r) for those veterans entitled under (o).





	d.  Public Law 89-311, effective December 1, 1965, altered the above criteria for (o) (Public Law 79-182) to read bilateral deafness (with the hearing impairment in one or both ears service connected) rated at 60 percent, or more, plus service-connected total blindness with 5/200 (1.5/60) visual acuity, or less.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 364.





	e.  Public Law 97-66, effective October 1, 1981, amended subsection (o) to include the anatomical loss of both arms so near the shoulder as to prevent the use of prosthetic appliances.  Previously, this criterion established entitlement to (n).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 703.





	f.  Public Law 98-223, effective October 1, 1983, amended subsection (o) to include service-connected total deafness in one ear, or bilateral deafness (and the hearing impairment in either or both ears is service connected) rated at 40 percent or more, with bilateral blindness, having only light perception or less.





7.  38 U.S.C. 1114(p)





	a.  Public Law 73-2, effective July 1, 1933, did not contain any provisions for intermediate rates.
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	b.  Public Law 79-182, effective October 1, 1945, established intermediate steps of SMC, if the veteran's service-connected disabilities exceeded the requirements for any of the levels of SMC (1) through (n).





	(1)  "L1/2"--The anatomical loss, or loss of use, of one hand or one foot, and anatomical loss, or loss of use, of another extremity at a level or with complications preventing natural elbow or knee action with prosthesis in place.  Also included was blindness of one eye with 5/200 (1.5/60) visual acuity or less, and blindness of the other eye having only light perception.





	(2)  "M(p)"--The anatomical loss, or loss of use, of one hand or one foot, and the anatomical loss of another extremity so near the shoulder or hip as to prevent the use of a prosthetic appliance.  Also included was blindness of one eye having 5/200 (1.5/60) visual acuity or less, and anatomical loss, or blindness having no light perception accompanied by phthisis bulbi, evisceration, or other obvious deformity or disfigurement of the other eye.





	(3)  "M1/2"--The anatomical loss, or loss of use, of one extremity at a level or with complications preventing natural elbow or knee action with prosthesis in place, and the anatomical loss of another extremity so near the shoulder or hip as to prevent the use of a prosthetic appliance.  Also included was blindness of one eye having light perception, and anatomical loss, or blindness having no light perception accompanied by phthisis bulbi, evisceration, or other obvious deformity or disfigurement of the other eye.





	(4)  "Additional 50%"--An additional half step of SMC was authorized if there was an additional service-connected disability independently ratable at 50 percent or more.





	(5)  "Additional 100%"--An additional full step was authorized if there was an additional service-connected disability independently ratable at 100 percent.





	c.  Public Law 85-782, effective October 1, 1958, created a level of SMC under subsection (r).  One of the ways to establish basic entitlement under (r) was for the veteran to be entitled to the maximum rate under (p), i.e., (o).  A question arises as to what constitutes the "maximum rate under (p)."  For example, if a veteran was entitled to "n1/2" under (p), this rate was less than the maximum (o).  However, if the veteran also had independent entitlement to SMC under (k), i.e., "n1/2+k," the rate payable exceeded the maximum under (p), i.e., (o).  The question to be answered then was whether the SMC payable under (k) could be added to the rate payable under (p), in this example "n1/2," to establish basic entitlement to (r).  The General Counsel, in an opinion dated June 18, 1959 (Op. G.C. 18-59), held that as (k) is not part of (p), the maximum rate under (p) was not being paid, and therefore the veteran did not have basic eligibility to (r), and should be paid (o).





	(1)  However, this opinion was reversed by General Counsel Opinion 9-63 dated June 13, 1963, which held that any veteran entitled to the maximum dollar amount of compensation, (o) under any provision in 38 U.S.C. 1114 met the basic eligibility criteria for subsection (r).





	(2)  General Counsel Opinion 9-63 was interpreted to mean that any veteran who was entitled to the maximum rate, (o), under any of the provisions of 38 U.S.C. 1114 was to be paid under subsection (r).  This meant that veterans who were entitled to SMC rates "n+2k," "n+3k" and "n1/2+k," all of which exceeded the (o) rate, were to be paid SMC under (r).  A review of the historical rate charts of SMC will reveal this to have been the practice.





	(3)  This interpretation remained in effect until 1977.  At that time it was determined that General Counsel Opinion 9-63 did not say that all veterans entitled to the maximum rate under (o) were also entitled automatically to the (r) rate, but simply held that basic eligibility to the (r) rate was established, and if the need for A&A was demonstrated, the (r) rate could then be paid.





	(4)  Accordingly, in conjunction with the adjustment necessitated by the rate increase mandated by Public Law 95-117 (effective October 1, 1977), writeouts were generated for each SMC code 15 or 28 ("n+3k" and 
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"n1/2+k" respectively).  These veterans were being paid the rate under (r), and were to be reviewed to determine whether the veteran required A&A so as to continue the (r) rate.





	(5)  A liberal interpretation was to be applied in making this determination, and no veteran was to be reduced from the (r) rate without first being reviewed by Central Office (211C).





	(6)  Thereafter, entitlement to subsection (r) for any veterans receiving (o), or the maximum under (p), was to be based on whether a factual need for aid and attendance existed.  This is the criterion currently in effect.


				


	(7)  In making the determination of whether the veteran requires A&A, it is allowable to base such need on one of the same disabilities which was used to establish entitlement under either (o) or the maximum rate under (p).  For example, if the veteran has amputation of the left arm at the shoulder, and amputation of the right arm above the elbow, entitlement to SMC at the "N1/2" rate is established.  If the veteran also has a separate condition rated at 50 percent, entitlement is established under (p) to (o).  If it is shown that the veteran requires A&A by reason of the bilateral amputations, rate the case under subsection (r) (SMC code 55).





	(8)  As the veterans involved are by definition very seriously disabled, apply a liberal interpretation in determining the need for aid and attendance so as to establish entitlement under subsection (r).





	d.  Public Law 89-311, effective December 1, 1965, amended subsection (p) to include:





	(1)  "Blindness plus bilateral deafness."  An additional full step of SMC was authorized if the veteran had service-connected blindness with 5/200 (1.5/60) visual acuity, or less, with bilateral deafness (with the hearing impairment of one or both ears service connected) rated at no less than 40 percent.





	(2)  "Blindness plus total deafness, one ear."  An additional half step of SMC was authorized if the veteran had service-connected blindness with 5/200 (1.5/60) visual acuity, or less, with service-connected "total deafness" in one ear.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 364.





	e.  Public Law 90-77, effective October 1, 1967, changed the criteria restricting the concurrent payment of (s) and (k).  Also changed was the prohibition against using an additional ratable disability to produce an intermediate rate (50 percent) under 38 U.S.C. 1114(p), when the same disability had been used to establish entitlement under (k).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 415.





	f.  Public Law 95-479, effective October 1, 1978, authorized an additional half step of SMC if the veteran had the anatomical loss, or loss of use, of three extremities.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 649.





	g.  Public Law 97-66, effective October 1, 1981, which increased by one full step the levels of SMC payable for the bilateral loss, or loss of use, of both upper extremities, also established the following levels of SMC payable under (p) for the varying levels of loss, or loss of use, of the upper extremities.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 703.





	(1)  "M1/2"--Anatomical loss, or loss of use, of one hand with anatomical loss, or loss of use, of one arm at a level, or with complications, preventing natural elbow action with prosthesis in place.  (Previously L1/2.)





	(2)  "N"--Anatomical loss, or loss of use, of one hand with anatomical loss of one arm so near the shoulder as to prevent the use of a prosthetic appliance.  (Previously M.)





	(3)  "N1/2"--Anatomical loss, or loss of use, of one arm at a level, or with complications, preventing natural elbow action with prosthesis in place, with anatomical loss of one arm so near the shoulder as to prevent the use of a prosthetic appliance.  (Previously M1/2.)
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	h.  Public Law 97-306, effective October 1, 1982, amended subsection (p) to include either an additional half step or a full step of SMC for blinded veterans in conjunction with loss, or loss of use, of one hand or one foot.  See paragraph 8.09f and 38 CFR, Part 3, Adjudication--Transmittal Sheet 721.





	(1)  Bilateral blindness rated at 5/200 (1.5/60) visual acuity, or less, with loss, or loss of use of one hand, entitled the veteran to a full step of SMC.





	(2)  Bilateral blindness rated at 5/200 (1.5/60) visual acuity, or less, with loss, or loss of use, of one 





foot which by itself, or in combination with another compensable disability, would be ratable at 50 percent, or more, entitles the veteran to a full step of SMC.





	(3)  Bilateral blindness rated at 5/200 (1.5/60) visual acuity, or less, with loss, or loss of use, of one foot which is ratable at less than 50 percent, and which is the only compensable disability other than bilateral blindness, entitles the veteran to a half step of SMC.





	(4)  As this law also equated blindness with no light perception to enucleation, the corresponding levels of SMC under (p) for bilateral blindness (one of the eyes with no light perception) also increased, i.e., 5/200 (1.5/60) & NLP = M, LPO & NLP = M1/2.  The previous requirement that no light perception be accompanied by phthisis bulbi, evisceration, or other obvious deformity or disfigurement was removed.





	i.  Public Law 98-223, effective October 1, 1983, amended subsection (p) for bilateral blindness and deafness.





	(1)  An additional full step of SMC was authorized for service-connected blindness of 5/200 (1.5/60), or less, with bilateral deafness (with the hearing impairment in one or both ears service connected) rated at no less than 30 percent.  Previously, to be entitled to an additional full step a 40-percent hearing impairment was required (Public Law 89-311).





	(2)  An additional half step of SMC was authorized for blindness, having only light perception, or less, with bilateral deafness (and the hearing impairment in either one or both ears is service connected) rated at 10 or 20 percent.





	(3)  Veterans with bilateral blindness of better than LPO in either eye, plus total service-connected hearing loss in one ear remained entitled to an additional half step of SMC.  However, those veterans with bilateral blindness, having only light perception, or less, plus total service-connected hearing loss in one ear, became entitled under (o) by this law.  See paragraph f under 38 U.S.C. 1114(o).





8.  38 U.S.C. 1114(q)





	a.  Public Law 82-427, effective August 1, 1952, established a minimum level of SMC payable ($67) for veterans whose tuberculosis disease had reached a condition of complete arrest. 





	b.  Public Law 90-493, effective August 19, 1968, repealed subsection (q), except for those veterans who on August 19, 1968, were receiving, or entitled to receive, compensation for tuberculosis.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 429.





9.  38 U.S.C. 1114(r)





	a.  Public Law 85-782, effective October 1, 1958, created a new level of SMC under subsection (r).





	(1)  Entitlement under (r) was established if the veteran was entitled to the maximum rate under either (o) or (p), plus was in need of regular aid and attendance.  Entitlement under (r) was to continue only while not hospitalized at government expense.
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	(2)  If the need for A&A was one of the conditions establishing entitlement under either (o) or (p), the additional benefit under (r) was still to be paid.





	b.  Public Law 95-479, effective October 1, 1978, added a new subsection, (r)(2), and redesignated the existing (r) described above in paragraph a as (r)(1).





	(1)  If a veteran in receipt of (r)(1) was entitled to a "higher level of care," entitlement was established under the new (r)(2).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 649.





	(2)  Awards of compensation, including (r)(2), were also subject to reduction while hospitalized at government expense.





	c.  Public Law 96-128, effective October 1, 1979, amended the eligibility criteria for both (r)(1) and (r)(2) to include veterans rated at 100 percent plus "N1/2+K," who are in need of regular A&A ((r)(1)), or are in need of regular aid and attendance plus have need of a higher level of care ((r)(2)).  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 669.





10. 38 U.S.C. 1114(s)





	a.  Public Law 86-663, effective September 1, 1960, established a new level of SMC under subsection (s).





	(1)  Entitlement under (s) was established with a total (100 percent) disability and (a) an additional service-connected disability or disabilities independently ratable at 60 percent, or more, or (b) by reason of the service-connected disability or disabilities is permanently housebound.





	(2)  If the 60 percent disability also established entitlement under (k), payment was to be at the rate of 100 percent plus (k), as this was a greater benefit than 100 percent plus (s).  Also, SMC under (k) was not payable in addition to (s).





	b.  Public Law 90-77, effective October 1, 1967, amended the above to allow for the payment of (k) in addition to (s).  See 38 CFR, Part 3, Adjudication, Transmittal Sheet 407.





11.  38 U.S.C. 1160 (1114(t))





	a.  Public Law 95-479, effective October 1, 1978, established a new level of SMC under (t).  To be entitled to (t), the veteran must be rated less than 100 percent and entitled to receive SMC under (k) for the loss, or loss of use, of an extremity rated 40 percent or more disabling.  Entitlement under (t) is established if the veteran meets the above criteria, plus has the loss, or loss of use, of the paired extremity as a result of a nonservice-connected disability, not the result of the veteran's own willful misconduct, that would be rated, if service connected, at 40 percent or more.  See 38 CFR, Part 3, Adjudication--Transmittal Sheet 649.





	b.  Public Law 99-576, effective October 28, 1986, repealed subsection (t).  The nonservice-connected paired organ or extremity is to be considered as if service connected under 38 CFR 3.383 (38 U.S.C. 1160). 
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