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CHAPTER 5.  DEATH BENEFITS





5.01  EVIDENCE





	a.  Evidence of Record.  In death cases requiring a rating decision, the entire file must be thoroughly reviewed.  A rating decision made during the veteran's lifetime must be reviewed to determine if there is a clear and unmistakable error either for or against the veteran (38 CFR 3.105(a)), the effect current evidence would have had on the decision, and if there is a reasonable basis for a difference of opinion (38 CFR 3.105(b)).





	b.  Proof of Death.  Proof of death is governed in general by 38 CFR 3.211.  A finding of fact of death of a veteran may be made under 38 CFR 3.211(f) when proof of death cannot be furnished (see part IV, chapter 11, subchapter IV).  Claims which require this finding will be fully developed for facts and circumstances and submitted to the rating activity for determining:





	(1)  Service connection for cause of death; or





	(2)  Existence of a disability at time of death; or





	(3)  Discharge from service for a service-connected disability.





	c.  Death of Veteran Presumed After 7 Years' Absence (38 CFR 3.212)





	(1)  Only Fact of Death Presumed.  Since a finding of presumed death after 7 years' absence necessarily stems from a determination that VA is unable to uncover any evidence that a veteran was alive at any time within the 7-year period, there is generally no basis for presuming more than the mere fact of death.  A presumption as to cause of death based on evidence of a disability not more recent than 7 years old would be speculative.  See part IV, chapter 11, subchapter III.





	(2)  Cause of Death.  A question regarding cause of death may be submitted to Central Office (212C) whenever there is a probability that established service-connected disabilities, by reason of their type and severity, could reasonably be accepted as having caused or contributed to the death of the veteran.  See part IV, paragraph 11.16g.





	d.  Cause of Death Questionable.  If proof of death under 38 CFR 3.211 does not clearly identify the cause of death or the causes recorded are considered questionable and an accurate determination is material to the proper rating of the case, fully develop for the facts and circumstances surrounding the death.  Evidence may include autopsy reports, pertinent clinical records and reports of hospitalization immediately preceding death, transcript of evidence introduced at coroner's or medical examiner's hearings, police reports, or certifications of attending physicians, etc.





	e.  Autopsy Reports.  Secure autopsy reports and other clarifying evidence if there is a question as to:





	(1)  Cause of death; or





	(2)  Identity and advancement of disease; or





	(3)  Pathological relationships; or





	(4)  Notations on death certificates.





Postservice Hospitalization Reports.  Request reports of known hospitalization during the presumptive periods provided for certain diseases (38 CFR 3.309).  Do not obtain this evidence when it is clear that the cause of death is not related to service, such as in cases of accidental death after military discharge, or death more than 5 years after military discharge from an acute condition.	
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	g.  Outpatient Treatment and Patients' Correspondence Folders.  When a veteran dies, folders of this type which have been created by VHA will be retained at the clinic or hospital.  Request such records as needed.  The outpatient treatment folder is usually maintained at the clinic nearest the veteran's permanent residence.  Copy pertinent data from the folders and incorporate them in the XC folder.  Return the folders to the clinic or hospital, as appropriate.





	h.  Evidence From Claimant.  If it is necessary to request additional medical evidence from the claimant pertaining to the cause of death, do not make a rating decision until the claimant has been allowed a period of 60 days to present the requested evidence.   See part III, paragraph 1.04. The claimant will be advised that the determination will be made on the basis of the evidence of record if the requested evidence is not received within 60 days from the date of the request. 





	i.  BVA Decisions Issued After the Veteran’s Death.  Although a Board of Veterans’ Appeals


decision issued after the veteran’s death is a nullity and not binding, the evidence upon which the Board of Veterans’ Appeals decision was based should be considered when adjudicating claims for Dependency and Indemnity Compensation, accrued benefits, or the burial allowance.


 


5.02  DEATH DUE TO COMMON ACCIDENT OR DISASTER





	See part III, paragraph 3.04 and part IV, paragraph 11.26.





5.03  SERVICE CONNECTION FOR THE CAUSE OF DEATH





	a.  General.  Request complete service medical records if they are not of record.  Apply the provisions of 38 CFR 3.312 in determining whether a service-connected disability caused or contributed to the cause of death.  Follow the procedure in paragraph 5.01d if the cause of death is questionable and an accurate determination is material to entitlement.  Carefully consider the circumstances surrounding the veteran's death.  Do not make an adverse determination simply because entitlement cannot be established with the same degree of certainty which, for example, a physical examination in a disability case would allow.  Accept affidavits or certified evidence without unnecessary development of potentially corroborative evidence.





	b.  Suicide.  When death from suicide occurs after separation from active duty, service connection for the cause of death may be granted only if the suicide resulted from a disability subject to service connection.  A finding of "mental unsoundness" under the provisions of 38 CFR 3.302, in the absence of any underlying psychiatric disability subject to service connection, does not in itself constitute a service-connectable disability.  See Elkins v. Derwinski, 8 Vet. App. 391 (1995).





	c.  Preparation of Rating Decisions.  "Cause of death" includes contributory causes of death.  Follow the general format for disability ratings contained in chapter 3.  These ratings are not for entry in the Benefits Delivery Network (BDN).





	(1)  Reasons and Bases.  Set forth only information from records which is related to the issue.  When service connection for cause of death is being denied, it is not necessary to provide information regarding treatment, examinations and other medical records pertaining to clearly unrelated conditions unless the claimant contends that those conditions are related to the cause of death.  If service connection for the cause of death is established, briefly provide information from records pertaining only to that disability.  If a prior rating decision properly established service connection for the disability which caused death, it is sufficient to state "During the veteran's lifetime service connection was properly established for _______."  A more detailed discussion is required if the cause of death was the result of an injury or disease not previously service connected or was etiologically related to a previously service-connected condition.  Indicate the pertinent facts and influencing reasons or controversial factors regarding identity or etiology.  Whenever the issue is whether a service-connected disability contributed to death, the explanation should contain a brief discussion of the salient facts, including the medical facts and principles relied upon in the decision reached.
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	(2)  Coded Conclusion.  Code 1d. will reflect only the service-connected disability which is the primary or contributory cause of death.  If the primary cause of death is service connected, do not rate an existing contributory cause.  Likewise, if only a contributory cause of death is service connected, do not rate the nonservice-connected primary cause.  If the cause of death is not service-connected, rate all causes of death under code 8d.





5.04  ENTITLEMENT TO DIC IN CERTAIN NSC DEATH CASES





	a.  38 U.S.C. 1318





	(1)  General.  Entitlement under section 1318 is favorably resolved if the veteran had a service-connected total evaluation (including individual unemployability) for 10 continuous years immediately preceding death, or for five years if the total evaluation was continuously in effect from the date of military discharge, or for a continuous period of not less than one year immediately preceding death if the veteran was a former prisoner of war who died after September 30, 1999.  See part IV, paragraph 1.19.  The starting point for calculating the 10-year period is the effective date of the evaluation.  The fact that the veteran may never have actually received compensation (as in retired pay cases) does not preclude a grant under section 1318.





	(2)  Inferred Issue.  The issue of entitlement under 38 U.S.C. 1318 is inferred whenever SC for cause of death is denied and the veteran had a totally disabling condition at the time of death.





	(3)  Partial Rating.  If development is necessary to dispose of the issue of service connection for cause of death under 38 U.S.C. 1110 or 1112, prepare a rating granting entitlement under 38 U.S.C. 1318 in any case where entitlement to payment as if death were service connected is shown.  (Salgado v. Brown, 4 Vet. App. 316 (1993))





	b.  38 U.S.C. 1151.  See chapter 7.





5.05  DEATH PENSION RATINGS--LESS THAN 90 DAYS' WARTIME SERVICE





	Entitlement to death pension in cases where the veteran had less than 90 days' wartime service must meet the requirements of 38 U.S.C. 1541, 1542 and 38 CFR 3.3(b)(4)(i) for improved death pension or, (b)(3)(i) for 306 death pension, or (b)(2)(ii) for Spanish-American War death pension.  Basic entitlement exists if:





	a.  The veteran was in receipt of or entitled to receive compensation or retirement pay by reason of wartime disability, even though such grant of benefits is a clear and unmistakable error and even if action to 


sever service connection under 38 CFR 3.105(a) is pending at time of death in the absence of illegality or fraud; or





	b.  The rating activity determines that the veteran was discharged for a disability incurred in or aggravated by service in line of duty without the benefit of presumptive provisions of law; or





	c.  The rating activity determines the veteran was discharged from service for a service-connected disability, or had at the time of separation from service a service-connected disability, shown by official service records, which in medical judgment would have warranted a discharge for disability.





5.06  ACCRUED RATINGS





	a.  General.   Accrued rating decisions are made after a veteran's death on disability claims pending at death and are generally governed by procedures applicable to disability ratings.  An accrued rating is also made if the disability claim was denied during the veteran's lifetime and new and material evidence to support the claim was in file, or deemed in file, at the date of death, in the same manner as such evidence requirements imposed on the veteran to support a reopened claim.  Accrued ratings are limited by 38 U.S.C. 5121 to periods of not more than 2 years prior to death, and claims for the accrued benefits must be filed within 1 year after death.  Entitlement must be based on 			5-3
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evidence in file or deemed in file at date of death.  A rating decision for disability benefits prepared after the veteran's death is void.  However, a rating dated prior to the claimant's death is valid and may be processed by authorization for accrued purposes.  An accrued rating decision is required if a claim for accrued benefits is timely filed.  (Zevalkink v. Brown, 6 Vet. App. 483 (1994).)





	b.  Pending Claims at Death.  A pending claim is any claim which has not been completely adjudicated at the time of death.   See part IV, paragraph 27.05.





	(1)  Liberalizing Law or Issue.  Consider a claim as pending at death and requiring the rating activity to conduct a review for accrued purposes when:





	(a)  Instructions for the implementation of a change under 38 CFR 3.114(a) provide for a general review of disability ratings without action on the part of a claimant and effective dates are not contingent upon a new claim; and





	(b)  Such review is applicable but was not made prior to death. 





	(2)  Clear and Unmistakable Error, Substantive or Administrative Appeals.  A "claim pending at death" includes a prior denial of service connection for a compensable disability that is later found to constitute clear and unmistakable error.  Also included is any substantive appeal or administrative appeal pending at the time of death.  See part IV, paragraph 8.46.





	c.  Preparation of Accrued Rating Decisions.  Prepare an accrued rating decision in essentially the same format as a rating decision for disability benefits.  Although accrued rating decisions are not entered in the BDN, prepare the coded conclusion in the same manner as for live cases.  If a decision is favorable, annotate above the Jurisdiction that the rating was prepared after the veteran's death and was based on evidence in file at time of death.  Instruct authorization to limit payment to periods not more than 2 years prior to death.  If a decision is unfavorable because necessary evidence was not "in file" on the date of death, include that discussion in the reasons and bases.
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