CHAPTER 39.  PENSION REDUCTIONS FOR CERTAIN BENEFICIARIES


RECEIVING MEDICAID COVERED NURSING HOME CARE
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CHAPTER 39.  PENSION REDUCTIONS FOR CERTAIN BENEFICIARIES


RECEIVING MEDICAID COVERED NURSING HOME CARE





39.01  GENERAL





	a.  Effective November 5, 1990, Public Law 101-508 amended 38 U.S.C. 5503 to limit to $90 per month the amount of Improved Pension that can be paid to a veteran who:





	(l) has neither spouse nor child, and 


	(2) is in a Medicaid approved nursing facility, and


	(3) is covered by a Medicaid plan for services furnished by the nursing facility.





The law prohibits any part of the $90 monthly VA pension from being applied to reduce the amount of Medicaid paid a nursing facility.  





	b.  Effective October 29, 1992, Public Law 102-568, the Veterans' Benefits Act of 1992, extended these provisions to a surviving spouse without child.





	c.  These statutory provisions, with respect to both veterans and surviving spouses, are codified in 


38 CFR 3.551(i) and are due to expire on September 30, 2011, as extended December 27, 2001, by Public Law 107-103, Section 504. 





39.02  DEFINITIONS





	a.  Medicaid Plan.  The term "Medicaid plan" means a state plan for medical assistance as referred to in title XIX, section 1902(a) of the Social Security Act (42 U.S.C. 1396a(a)).





	b.  Medicaid Approved Nursing Facility.  The term "Medicaid approved nursing facility" means a nursing facility described in title XIX, section 1919 of the Social Security Act (42 U.S.C. 1396r), other than a facility that is a state home.





	c.  Covered by a Medicaid Plan for Services Furnished by a Nursing Facility.  The term "covered by a Medicaid plan for services furnished by the nursing facility" means the beneficiary has been found eligible for Medicaid coverage for services the nursing facility provides.  The facility is reimbursed under Medicaid for services furnished to the extent that the expenses qualify for payment under the state's Medicaid plan and are not payable by a third party.  The eligibility process begins when an application is filed with the local Medicaid office.  The date of receipt of the application determines the effective date of Medicaid coverage.  If Medicaid eligibility is established, notification will include the effective date of Medicaid coverage.  A Medicaid card may also be issued to eligible applicants.  Either the card or notification letter from Medicaid will serve as proof that the beneficiary is covered by a Medicaid plan for services furnished by the nursing facility.





39.03  IDENTIFYING MEDICAID COVERED FACILITIES





	The Nursing Home Inquiry (NINQ) command may be used to access a file of Medicaid approved nursing facilities throughout the country.  Ready screen entries are NINQ and password.  When the N01 screen is returned, enter the city (five positions), state (standard two-letter abbreviation), and facility name (five positions).  For city and facility names, enter the first five letters.  Any space within the first five letters will be entered (e.g., New Market will be entered N E W   M).  The response will appear on the N01 screen.  The mailing addresses and telephone numbers for up to seven facilities will be provided.  Additional inquiries can be made by changing entries on the N01 screen and pressing "ENTER."  Because Medicaid approval is subject to change and the NINQ data base has not been updated, verification of a facilities Medicaid status is required.  Refer to paragraph 39.05.  
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39.04  STATE HOMES





	Veterans who are in State homes are exempt.  Do NOT reduce pension under the provisions of 


38 CFR 3.551(i) if the Medicaid approved nursing facility is a State home.





39.05  VERIFYING NURSING HOME STATUS AND MEDICAID PLAN COVERAGE





	A VA pensioner is not required to apply for Medicaid.  A Medicaid applicant, however, must apply for all benefits to which he or she may be entitled.  Medicaid payments to reimburse a facility for services are made as a last resort.  In determining Medicaid eligibility, the amount of income remaining after deducting certain allowances for needs not met by the facility are considered.  A Medicaid office can process Medicaid applications and determine eligibility while claims for other benefits are pending.  Medicaid eligibility is redetermined at least annually; more frequently if circumstances warrant.  The income limit for an applicant is determined by the state Medicaid plan and may differ from state to state.





	a.  Review and Confirmation Required.  If an Improved Pension beneficiary having neither spouse nor child is currently residing in a nursing facility, but not at VA expense, determine if the facility is Medicaid approved and whether or not the beneficiary is covered by a Medicaid plan for services furnished by the nursing facility.  If covered, confirm the date the beneficiary was admitted to the facility.  





	b.  Medicaid Application Pending.  A Medicaid application can be pending simultaneously with a claim for VA benefits.  Medicaid eligibility can be established retroactive to the date of application and can be effective from the month of admission to the Medicaid approved facility.  If a beneficiary has a Medicaid application pending, assume that the beneficiary will be covered by a Medicaid plan retroactive to the date of admission to the nursing facility.  Advise the beneficiary accordingly.





	c.  Assume Medicaid Coverage.  Residency in a Medicaid approved facility does not guarantee Medicaid coverage or that the coverage began at admission.  Assume, however, that Medicaid coverage began the month of admission to the nursing facility if the beneficiary is found to be Medicaid eligible, but the date that Medicaid coverage began cannot be specifically ascertained.  For original or reopened awards, the beneficiary will be advised that VA has assumed Medicaid coverage began during the month of his or her admission to the nursing facility.  If this is incorrect, the beneficiary should provide confirmation of his or her Medicaid status.





	d.  No Running Award.  If a veteran who has neither spouse nor child, or a surviving spouse having no child lives in a nursing facility, delay award action pending confirmation of the beneficiary's Medicaid status.  First, determine if the facility is Medicaid approved.  If it is, determine whether Medicaid covered nursing home care is being provided, the date Medicaid coverage began, and the date the beneficiary entered the nursing facility.  Obtain the necessary information from the beneficiary, fiduciary, or nursing home.  If necessary, obtain the beneficiary's Medicaid status from the local Medicaid office.  Assume Medicaid covered care in accordance with the provisions of paragraph b and c above.  Document information obtained through telephone contacts for the claims folder.





	e  Running Award.  If a case is reviewed for any reason and it appears that the provisions of 38 CFR 3.551(i) may apply, follow the same procedures described in paragraph d to confirm Medicaid coverage.  Follow due process procedures found in M21-1, Part IV, Chapter 9 before taking action to reduce benefits.  





	f.  Incompetent Veterans.  The Fiduciary Activity may be able to provide information on the Medicaid status of incompetent beneficiaries for whom they provide fiduciary oversight.





	g.  Medicaid Coverage Terminated.  If Medicaid eligibility is terminated, the Medicaid office will provide formal notice, including the termination date.  Medicaid is terminated prospectively, at the end of the first calendar month that begins more than 10 days from date of notice.  
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39.06  EFFECTIVE DATES OF ADJUSTMENTS BASED ON MEDICAID COVERED NURSING 


HOME CARE--NO RUNNING AWARD





	Once development is complete, adjust the award based on the facts found, limiting the Improved Pension award to no more than $90 per month, as appropriate.  





	a.  Veteran





	(l)  If Medicaid coverage began before 11/1/90 and the award begins on or after 11/5/90, pay $90 per month immediately.





	(2)  If Medicaid coverage began before 11/l/90 and the award begins before 11/5/90, pay full benefits through 11/4/90 and reduce to $90 per month effective 11/5/90.





	(3)  If Medicaid coverage began on or after 11/l/90, and the award begins in the same month as Medicaid or earlier, pay full benefits from the effective date of the award until the end of the month in which the Medicaid coverage began.  Reduce to $90 effective the first day of the following month.





	(4)  If Medicaid coverage began on or after 11/l/90, and the award begins after the month Medicaid began, pay the $90 rate from the effective date of the award.





	b.  Surviving Spouse





	(l)  If Medicaid coverage began before 10/1/92 and the award begins on or after 10/29/92, pay $90 per month immediately.





	(2)  If Medicaid coverage began before 10/1/92 and the award begins before 10/29/92, pay full benefits through 10/28/92 and reduce to $90 per month effective 10/29/92.





	(3)  If Medicaid coverage began on or after 10/1/92, and the award begins in the same month as Medicaid or earlier, then pay full benefits from the effective date of the award until the end of the month in which the Medicaid coverage began.  Reduce to $90 effective the first day of the following month.





	(4)  If Medicaid coverage began on or after 10/1/92, and the award begins after the month Medicaid began, pay the $90 rate from the effective date of the award.





39.07  EFFECTIVE DATES OF REDUCTIONS BASED ON MEDICAID COVERED NURSING 


HOME CARE--RUNNING AWARD





	Once development is complete and predetermination notice provided as required, adjust the award based on the facts found, reducing the Improved Pension award to $90 per month, as appropriate.  For beneficiaries whose full benefits are $90 per month or less, reductions for Medicaid do not apply.





	a.  Veteran Receiving Medicaid Covered Nursing Home Care Before November 5, 1990 or Surviving Spouse Receiving Nursing Home Care Before October 29, 1992





	(l)  Date of Reduction.  Apply the provisions of 38 U.S.C. 5112(b)(6) to determine the date of reduction.  Under Section 5112(b)(6), the effective date of reduction by reason of a change in law is the last day of the month following 60 days from the date of notice to the payee of the reduction.  The beneficiary, however, is not liable for excess pension paid over the $90 monthly limit unless VA failure to reduce is due to the beneficiary's willful concealment of information necessary to make the reduction.


�



	(2)  Establishing and Maintaining Controls.  At the time a predetermination notice is released to the beneficiary, PCLR an end product 135 and establish an end product 600 to control for 60 days following the end of the month of the predetermination letter.





	(3)  Reduction of Benefits.  At the end of the control period, take action to reduce the benefits.  No overpayment will be created.





	b.  Veteran Begins to Receive Medicaid Covered Nursing Home Care on or after November 5, 1990, or Surviving Spouse Begins to Receive Medicaid Covered Nursing Home Care on or after October 29, 1992





	(l)  Date of Reduction.  If a veteran having neither spouse nor child, or a surviving spouse having no child is receiving Medicaid covered nursing home care, VA will not pay pension in excess of $90 per month to or for the beneficiary for any period after the month in which the Medicaid coverage begins.  The beneficiary, however, is not liable for excess pension paid over the $90 monthly limit unless VA failure to reduce is due to the beneficiary's willful concealment of information necessary to make the reduction.





	(2)  Effective Date.  The effective date of reduction of Improved Pension to or for a Medicaid covered beneficiary will be the LATEST of the following dates:





	(a)  The last day of the calendar month in which Medicaid coverage begins;





	(b)  The last day of the month following 60 days after issuance of a reduction notice under the provisions of 38 CFR 3.103(b)(2); or





	(c)  The earliest date on which payment may be reduced without creating an overpayment.





NOTE:  If the beneficiary willfully conceals information necessary to make the reduction, however, the date of reduction will be the last day of the month in which the willful concealment occurs.





	(3)  Establishing and Maintaining Controls.  At the time a predetermination notice is released to the beneficiary, PCLR an end product 135 and establish an end product 600 to control for 60 days following the date of the predetermination letter.





39.08  RETROACTIVE INCREASES FOR RUNNING AWARDS DURING PERIOD OF MEDICAID COVERED NURSING HOME CARE





	a.  Beneficiaries Without Dependents Receiving Monthly Improved Pension of $90 or Less.  If monthly benefits are $90 or less, adjustment for Medicaid does not apply.  However, if monthly benefits become greater than $90 through retroactive increase, the $90 limit for Medicaid does apply.





	(l)  Effective Date of $90 Limit.  For periods on or after November 5, l990, for a veteran, or October 29, l992, for a surviving spouse, a Medicaid covered beneficiary will be limited to $90 per month from the first day of the month after the month in which the Medicaid coverage began.





	(2)  Retroactive Increase.  The beneficiary will be paid the retroactive increase through the last day of the calendar month in which Medicaid coverage began, with payment then limited to no more that $90 from first day of the next month.  Predetermination notice is not required as long as the action does not reduce a running award or create an overpayment.





	Example:  A veteran's Eligibility Verification Report (EVR) reporting period extends from 5/1/93 through 4/30/94 and benefits have been paid at the rate of $70 per month effective 5/1/93 and $74 per month effective 12/1/93.  On the EVR for the period 5/1/93 through 4/30/94, the veteran reports medical expenses �
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which establish entitlement to $105 per month from 5/1/93 and $110 per month from 12/1/93.  The beneficiary has been receiving Medicaid covered nursing home care since 8/7/93.  Pay $105 per month from 5/1/93 (or 6/1/93 if 38 CFR 3.31 applies) and $90 per month from 9/1/93.  During award processing a "Y" will be entered in the MEDICAID NHC field on the 401 screen.





	b.  Beneficiary Without Dependents Receiving Monthly Improved Pension of More than $90.  Adjustment due to Medicaid coverage is for consideration any time monthly benefits are more than $90.  If subsequent entitlement to a greater rate of payment is established, review the case to determine if the beneficiary is subject to the $90 limit during the period of retroactive increase.





	(l)  No Increase in Monthly Rate for any Period after the Month in which Medicaid Covered Nursing Home Care Began.   Once Medicaid covered nursing home care is established, the beneficiary's award should be limited to $90 per month for any period after the month in which Medicaid coverage began.  The actual reduction to $90, however, may take place months after the Medicaid coverage began.  If a greater rate of payment is established based on a change in circumstances, no retroactive increase can be made for any period after the month in which Medicaid covered nursing home care began.  The monthly benefits received during this time cannot be increased because $90 per month should have been paid.





	(2)  Continuation of the $90 Limit when Beneficiary Found Entitled to Increased Rate of Payment.  The effective date of the $90 limited rate will be binding on retroactive award adjustments.





	(3)  Retroactive Increase Will be Made and Special Procedures Used to Validate Underpayment.  Any retroactive increase (e.g., need for aid and attendance established, income change due to unreimbursed nursing home fees or medical expenses, etc.) will be made in accordance with the facts found.  The beneficiary will be awarded increased benefits through the month in which Medicaid coverage began.  Then, the old rate will be continued from the first day of the next month through the month before the $90 limited rate begins.  A "Y" will be entered in the MEDICAID NHC field when adjusting a beneficiary's award to $90.  Do not establish a withholding to adjust for the $90 per month limit.





	Example l:  A veteran receiving pension is admitted to a nursing home on March 20, l994.  Medicaid coverage began in May and the reduction to $90 is pending predetermination.  Entitlement to A&A is now established based on nursing home patient status.  Adjust the beneficiary's running award to pay the A&A rate from April l.  Reduce the award to the rate without A&A from June l, using special law code 10 to support the abnormal rate.  Further reduce the award to $90 following the expiration of the predetermination notice period.  At that time, zero out special law code 10 on the $90 limited rate line and enter "Y" in the MEDICAID NHC field.





	Example 2:  The veteran's EVR period is 7/1/91 through 6/30/92.  The beneficiary's rate was $200 per month effective 7/1/91 and $212 per month effective 12/1/91.  The EVR indicates that the veteran is receiving Medicaid and is entitled to a retroactive adjustment for medical expenses.  From review of the claims folder you determine that the veteran has been receiving Medicaid covered nursing home care since September 1991.  The medical expense adjustment gives a new monthly rate of $300 per month from 7/1/91 (or 8/1/91 if 38 CFR 3.31 applies) and $316 per month effective 12/1/91.  Pay $300 per month from 7/1/91 (or 8/1/91 if 38 CFR 3.31 applies).  Pay $200 per month effective 10/1/91 (first of the month after Medicaid coverage began), using special law code 10.  Effective 12/1/91, pay $212 and continue that rate pending predetermination notice of the reduction to $90 per month.  At that time, zero out special law code 10 and enter "Y" in the MEDICAID NHC field.





	c.  EVR Processing.  EVRs include the question "Does MEDICAID cover all or part of your nursing home fees?"  If the beneficiary receives benefits under the Improved Pension program and indicates "YES," the Medicaid nursing home provisions of 38 CFR 3.551(i) are for consideration.





Notice to Beneficiary.  The beneficiary will be advised that the adjustment has been made, but that
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benefits are limited because he or she is receiving Medicaid covered nursing home care.  Whenever "Y" is entered in the MEDICAID NHC field on the 401 screen, the Benefits Delivery Network (BDN) generated letter will include the following paragraph:





You are a patient in a Medicaid approved nursing home and covered by a Medicaid plan.  Therefore, your monthly pension is limited to $90 while you are receiving this type of care.





39.09  RESTORATION OF FULL BENEFITS UPON DISCHARGE, CHANGE TO PRIVATE PAY STATUS, OR ESTABLISHMENT OF DEPENDENT





	a.  Limited $90 Rate No Longer Applies with a Change in Status.  The beneficiary's full monthly pension should be restored upon discharge from Medicaid covered nursing home care, return to private pay status, or with the establishment of a spouse or dependent child.  If the beneficiary transfers from one facility to another, the status of Medicaid coverage must be redetermined.





	b.  Effective Dates.  Restore the beneficiary's full rate of pension, including A&A, if awarded but not paid due to the $90 limitation, as follows:





	(l)  From the date of discharge or release from the institution providing Medicaid covered nursing home care; or





	(2)  From the date an institutionalized beneficiary returns to private pay status; or





	(3)  From the date on which the beneficiary gains a spouse or dependent child without regard to 38 CFR 3.31.  The dependent will then be added to the award in accordance with 38 CFR 3.31.





NOTE:  When a veteran is admitted to a VA Medical Center, the length of time Medicaid continues to cover nursing home expenses, in order to hold a bed, varies from state to state.  Continue the $90 payment until Medicaid indicates that the veteran is no longer covered.  





39.10  ENTITLEMENT UNDER MORE THAN ONE LAW--ELECTIONS





	When an election is received, the procedures specified in M21-1, Part IV, Chapter 20, should be followed, except as provided below.





	a.  Disability Compensation or Pension.  A Medicaid veteran will be awarded compensation as the greater benefit without a formal election or reelection.  At that time, the veteran will be informed that compensation is the greater VA benefit, but his or her lesser benefit, $90 per month Improved Pension, is protected for Medicaid purposes and may provide the veteran more money for his or her personal use.  The veteran should be told that an election can be made at any time in the future by submitting a written request.





	b. Dependency and Indemnity Compensation (DIC) or Death Pension.  With the enactment of Public Law 103-446 on November 2, l994, 38 U.S.C. 1317 was amended to permit a surviving spouse with entitlement to DIC to elect death pension.  Previously this had been prohibited.  Monthly DIC rates currently exceed the amounts payable under the Improved Death Pension program.  Normally, it is not to a surviving spouse DIC recipient's advantage to elect pension.  If, however, a surviving spouse having no child is in a Medicaid approved nursing home and covered by a Medicaid plan, election of the lesser pension benefit would ensure that the beneficiary is allowed to keep $90 each month for his/her personal use.





	(l)  Solicit Election.  A Medicaid surviving spouse with entitlement to DIC and death pension will be awarded DIC as the greater benefit.  Inform the surviving spouse that DIC is the greater VA benefit, but a lesser benefit, $90 per month Improved Death Pension, may provide him/her with more money for his/her personal use.  Inform the surviving spouse that an election can be made at any time in the future by �
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submitting a written request expressing a desire to receive the lesser benefit.  It may be necessary to develop for income information.  Do not maintain a control for an election.





	(2)  Election Received.  If an election is received, take action to award $90 per month Improved Death Pension from date last paid.  Follow due process procedures for running awards.  Do not create an overpayment.





	(3)  Medicaid Coverage Terminated.  If Medicaid coverage is terminated, take immediate action to award DIC.





	c.  Election Between Pension Programs





	If an election of Improved Pension is received, award action will be deferred if the $90 per month rate would be less than the current monthly rate under the prior pension law.





	(1)  Notice to Medicaid Beneficiary.  The Medicaid beneficiary will be informed by letter of the exact monthly rates payable under each law for the periods indicated and that further action on the election will not be taken unless he or she furnishes a signed statement expressing a desire to receive the lesser benefit.  At the time the deferral letter is sent, end product 150 shall be taken.





	(2)  No Control.  Do not maintain a control for confirmation of the election.





	(3)  No Overpayment Created when Election Processed.  If confirmation of the election is received, action will be taken to award $90 per month Improved Pension from date last paid.  The beneficiary is not liable for excess pension paid under the other pension law.





39.11  SPECIAL LAW CODE (SLC) 10 AND MEDICAID NURSING HOME CARE (NHC) FIELD





	a.  Special Law Code (SLC) 10.  Use SLC 10 to support an abnormal rate on a current award line pending the expiration of any predetermination notice period.  At the end of the predetermination period, when action is taken to reduce benefits to the $90 rate, remove any SLC 10.





	b.  MEDICAID NHC Field.  A MEDICAID NHC field is on the M14, EO2, and 401 screens.  When a beneficiary who is entitled to Improved Pension with aid and attendance has neither spouse nor child and the MEDICAID NHC field is "Y," the system will compute the rate to which he or she is entitled and compare that rate with $90.  The payment rate will be limited to the lesser amount.  





39.12  END PRODUCT CREDIT





	  Follow due process procedures in M21-1, Part IV, Chapter 9.  End product 135 will be taken when predetermination notification is released and a pending end product 600 established.  





39.13  REPORT REQUIREMENTS





	a.  RCS 20-0897.  This report (DIC Spouses Electing Improved Pension) is no longer required.





	b.  RCS 20-0834.  Report cases adjusted under the provisions of 38 U.S.C. 5503(f) on RCS 20-0834,  Omnibus Budget Reconciliation Act (OBRA) Report.
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