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CHAPTER 38.  COURT OF VETERANS APPEALS



SUBCHAPTER I.  COURT REMANDS





38.01  GENERAL



		The Court of Veterans Appeals (the Court or CVA) returns a number of cases to the Department of Veterans Affairs (VA) for further action.  All these cases require careful attention and expeditious handling, but, in some of them, the Court issues orders that demand special attention.  The Court may order that a "decision," a "final decision" or some other action be completed by a certain date.  The Court may also order that status reports be provided at certain intervals.  These reports must show that adjudicative procedures are being followed without excessive delay.



38.02  EXPEDITIOUS HANDLING OF COURT CASES



		a.  Public Law 103-446 (Veterans' Benefits Improvement Act of  1994) requires special attention and expeditious handling of remanded appeals.  Adjudication management must ensure that all remanded cases are properly handled upon receipt in the regional office.



		b.  Court cases generally require a great deal of time and effort in processing at the Board of Veterans' Appeals (BVA) and in the regional offices.  As a result, it is in the best interest of VA that we that immediately establish controls and promptly initiate all required development or appropriate actions in all Court cases.



		c.  The Court establishes deadlines for decisions or final decisions in relatively few cases.  It is vital that those Court-imposed deadlines be met.  If they are not, the Court can and will impose sanctions.  These sanctions may be imposed on any individual in VA, starting with the Secretary.



		d.  Special handling is required for all cases returned by the Court.  Claims processing actions should be expedited in all Court cases.



38.03  SPECIAL PROCEDURES FOR COURT CASES



		a.  The Board of Veterans' Appeals.  The BVA will follow these special procedures in cases involving the Court.



		(1)  A special flash will be attached to all remands from the Court.  The special flash will show the date established by the Court that the case MUST be returned to the BVA.



		(2)  If special instructions are ordered by the Court, BVA will notify the Adjudication Officer (AO) of the appropriate regional office by telephone that a case is being remanded.



		(3)  BVA will send a facsimile copy of the Court decision or order and the BVA decision, as appropriate, to the AO to provide advance notice of any actions required for Court remanded cases of unusual circumstances.  This may enable the regional office to start necessary processing, including requesting physical examinations, before the claims folder is received at the regional office.



		(4)  The claims folder will be returned by express mail to the AO's attention for required action.



NOTE:  The BVA is responsible for monitoring the overall progress of the case and will use the telephone and Wang E-mail to do so.
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		b.  The Regional Office.  The AO is responsible for ensuring Court remanded cases are properly and timely handled upon receipt.  Strict control of these cases MUST be maintained.  Authorization and rating actions MUST NOT be delayed.



		(1)  Receipt of Court Case in the Regional Office.  Upon receipt of a Court remanded case in the regional office, the mailroom will stamp the top document to show date received.  The claims folder will be delivered to the AO or his/her designee the same day.



		(2)  Initial Folder Review and End Product Control.  The AO or his/her designee will review the remanded case to ensure the end product is established within seven (7) calendar days from date of receipt in the regional office.  All initial development actions will be completed within fifteen (15) calendar days from date of receipt in the regional office.



NOTE:  See M21-1, Part II, chapter 3, for additional instructions regarding the proper handling of Court remanded cases.



		(3)  Tracking System.  A tracking system IN ADDITION TO end product control must be established.  This may be a manual or electronic system, e.g., entries in a logbook or  computer log.  This system must enable the user to identify the exact status of the case if an inquiry is received.  The initial entry in the tracking system will be the day the BVA telephones the AO to advise that a case is being returned to the regional office.  (See M21-1, Part II, chapter 3.)



		(4)  Storage and Control.  The AO is responsible for controlling these claims folders and for designing and implementing local procedures to keep these claims folders in a secure area separate from regular files storage.  The AO must also ensure that any claims folder removed from the secured area is returned by the close of business each day unless the folder is sent to a medical facility in conjunction with a physical examination request.  A charge card indicating the claims folder is being maintained in the secured area will be placed in the proper sequence in regular files storage.



		(5)  Examinations



		(a)  Immediately upon determining that the remanded case will require some type of examination or other effort from the VHA, the AO shall promptly telephone the Chief, Medical Administration Service, or Medical Administrative Officer of the responsible medical facility to inform him or her of the VHA requirements generated by the Court order and the BVA remand.  If necessary, send a facsimile copy of the Court/BVA remand to VHA if special examination instructions exist and time would be saved by doing so.



NOTE:  Prompt notification of the need for scheduling examinations, particularly specialist examinations, is vital.  This is the only way to ensure the required medical specialists will be available and that sufficient time is available to process laboratory tests.



		(b)  Request any necessary examination through the AMIE system in the normal manner, identifying the case as a Court-imposed deadline case, with instructions that it be directed to the Chief, Medical Administration Service, or the Medical Administrative Officer, as appropriate.  Use AMIE to monitor the scheduling of the examination.  Any claims folders that must be transferred to the medical facility for review in conjunction with the examination will be sent by messenger if available.  If there is no messenger service available, send the claims folder to the examining facility by express mail.  When VHA has completed the examination, the claims folder will be returned to the attention of the AO using either messenger service or express mail.



		(6)  Receipt of Evidence.  The case will be referred for rating and authorization action when all the evidence is received or the suspense date has matured.  Any necessary rating decision, SSOC and authorization action will be accomplished within 30 calendar days.  The 
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30 calendar days will be measured from either the date the last piece of evidence was received or, if no evidence was furnished, the suspense date established when development was initiated.



	(7)  Return to the BVA.  All action must be completed and the case must be received in the BVA by the suspense date indicated on the flash.  This includes any necessary development, rating action, award action, hearing, SSOCs and resultant due process periods.  To meet the established deadline, it is imperative that these cases be given top priority in all elements of the Veterans Service Center.  Express mail the case to the personal attention of the Counsel to the Chairman for Litigation Support (O1C2) at the BVA.



(8)  Extensions.  If it becomes evident that a suspense date will not be met for any reason, e.g., suspense date is 30 days away and SSOC is sent out giving claimant 60 days due process, immediately notify the Counsel to the Chairman (01C2) at the BVA by e-mail.  Continue to process the case for forwarding to the BVA at the earliest possible date.  The BVA will seek an extension of the suspense date through the General Counsel and notify the regional office accordingly.
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SUBCHAPTER II.  COURT PRECEDENT DECISIONS



38.04  RETROACTIVE EFFECTIVE DATES BASED ON NEW COURT PRECEDENTS (VAOPGCPREC 9-94 and VAOPGCPREC 10-94) 



		a.  An effective date for compensation or pension awards is to be determined in accordance with the facts found.  Generally, the effective date will be no earlier than the date of receipt of claim.  If an award is based upon a liberalizing law or administrative issue, such as an amendment to a regulation prompted by a judicial precedent, the provisions of 38 CFR 3.114(a) are to be applied.  Decisions of the Court invalidating VA regulations or regulatory interpretations have retroactive effect on claims pending at the time of the Court decision.



		b.  A Court's decision is not a liberalizing issue for purposes of 38 CFR 3.114.  If a regulation is subsequently amended as a result of a Court decision, the provisions of 38 CFR 3.114(a) are to be applied because the regulation is a liberalizing issue.  Retroactive awards may be authorized for as much as one year prior to date of claim but no earlier than the effective date of the liberalizing VA issue (in this case the effective date of the amended regulation).



		c.   If the Court's decision invalidates VA's interpretation of a regulation but no amendment to the regulation is made then the provisions of 38 CFR 3.114(a) are not to be applied.



		EXAMPLE 1:  Pending Claim.  In Esteban v. Brown, 6 Vet. App. 259(1994) issued February 25, 1994, the Court liberally interpreted VA's rule against pyramiding in a manner favorable to the claimant.  On September 1, 1993, another veteran submitted a claim for an increased evaluation for his service-connected facial injury and the claim was still pending on the date of the Court's decision and an increased evaluation was granted based solely upon the Esteban decision, for the residuals of the facial injury.  The effective date in this case is September 1, 1993, the date of claim.



		EXAMPLE 2:  Application of 38 CFR 3.114(a).  In Gregory v. Brown, 5 Vet. App. 108(1993), issued May 13, 1993, the Court invalidated portions of 38 CFR 3.53(a).  VA subsequently published an amendment to that regulation which implemented the Court's holding retroactive to May 13, 1993, the date of the Court's decision.  On June 1, 1994, the surviving spouse, who had a final decision denying benefits in 1985 due to reliance on the now invalidated regulation, filed a claim.  Because VA issued liberalizing regulations to implement the decision, the provisions of 38 CFR 3.114(a) are for application and the appropriate effective date is June 1, 1993, one year prior to date of claim.



		EXAMPLE 3:  Non-Application of 38 CFR 3.114(a).  Although the Court's decision in Esteban v. Brown liberally interpreted VA's rule against pyramiding in a manner favorable to the claimant, VA determined that no regulatory changes were required as a result of that decision.  On June 10, 1994, a veteran submits a claim for an increased evaluation for residuals of his service-connected facial injury.  This claim is received after the date of the Esteban decision.  Based solely on the Court's decision, the evaluation of the facial injury was increased effective from June 10, 1994, the date of receipt of claim.  The provisions of 38 CFR 3.114(a) are not for application as no regulatory changes were made based upon the Court's decision.



	38.05  REVISION OF DECISIONS BASED ON COURT PRECEDENTS



		38 CFR 3.104 prohibits revision of decisions unless there is a new factual basis or a finding of clear and unmistakable error.  (See also 38 CFR 3.105.)  Because new judicial precedent does not establish that clear and unmistakable error was committed or give rise to a new factual basis or new and material evidence, the provisions of 38 CFR 3.104 do not authorize revision of a decision based on judicial precedent.  Therefore, when a claimant requests regional office review of a decision in light of an intervening court decision, the regional office should undertake such review.  If the review is requested 
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during the appeal period and the claim has not been "finally adjudicated" and if the claimant is entitled to benefits, they should be authorized from the date of claim which resulted in the decision on review.  If it is after the appeal period, benefits cannot be authorized any earlier than the date VA received the request for review.



		EXAMPLE 1:  Review Requested During Appellate Period.  A claim for an increased evaluation of a service-connected facial injury was filed on June 10, 1993.  Notification of the denial of the claim was furnished on September 4, 1993.  The Court subsequently issued the Esteban v. Brown decision on February 25, 1994.  On April 4, 1994, within the one year appellate period, the claimant submitted a request for reconsideration of his claim.  Based upon Esteban v. Brown, the evaluation for the facial injury was increased.  Because the Court's decision was rendered while the case was still open on direct review, within the period during which the case could be appealed, the effective date of benefits is June 10, 1993, the date of the claimant's initial claim for an increased evaluation.



		EXAMPLE 2:  Review Requested After Appellate Period.  A claim for an increased evaluation for a service-connected facial injury was received on June 10, 1993.  Notification of the denial was sent to the claimant on September 4, 1993.  On February 25, 1994, the Court issued the Esteban v. Brown decision.  On October 5, 1994, after the appellate period had passed, the claimant filed a notice of disagreement and cited the Esteban v. Brown decision.  Because the notice was not received by the VA within the one year appellate period, the effective date for the increased evaluation is October 5, 1994, the date the claimant brought the case back to the attention of the VA.
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