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CHAPTER 36.  FRAUD AND FORFEITURE DISCONTINUANCE PROVISIONS





SUBCHAPTER I.  REFERRAL OF ALLEGATIONS OF FRAUD





36.01  GENERAL





		a.  A standard working definition of fraud is provided below.  This definition is based on the common legal definition.  Fraud may occur through an act of either commission or omission.  The criteria may vary depending on which type of act occurred.





		(1)  An act of commission occurs when a person knowingly makes or causes to be made or conspires, combines, aids or assists in, agrees to, arranges for or in any way procures the making or presentation of a false or fraudulent certificate, statement, voucher or paper concerning any claim (38 CFR 3.901).





		(2)  An act of omission occurs when a person in receipt of or entitled to receive benefits fails to provide information and ALL of the following tests are met:





		(a)  The person has knowledge of the facts on which the benefit or prospective benefit payments are based;





		(b)  The person had knowledge of a change in circumstances and knew that such change could affect all or part of the benefit entitlement or eligibility;





		(c)  The person failed to notify VA of the change of circumstances with the actual intention of receiving or obtaining payments or of retaining increased payments; and





		(d)  The person received or retained benefit payments or increased benefit payments as a result of the intentional failure to disclose the change of circumstances.





		b.  Unless forfeiture is at issue, refer allegations of fraud to the Office of Inspector General (OIG), citing beneficiary or fiduciary fraud under 38 CFR 3.901.  See subchapter II for procedures on forfeiture.





36.02  VETERANS SERVICE CENTER AUTHORITY





		When potential fraud is shown, the veterans service representative  must make a preliminary decision regarding award adjustment and notify the payee or fiduciary.





		a.  Notify the payee or fiduciary of the proposed adjustment, including the revised rates and dates of payment, the reason for the adjustment and the right to present evidence to rebut the evidence serving as the basis for the proposed adjustment.  Inform the payee or fiduciary that he or she has 60 days from the date of the letter to submit evidence to show why the adjustment should not be made.  Also, inform the payee or fiduciary of the right to representation and a personal hearing and that if a hearing is requested within 30 days from the date of the letter, benefits will continue until the hearing is held and the testimony reviewed.  Provide the VAOIG Regional Investigative Office with an information copy of the letter.
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	b.  Diary the case for 65 days from the date the notification letter was sent.





		c.  If evidence is submitted to overturn the proposed fraud decision, take any necessary action.  Make any adjustments using the regular procedures for adjustments.  The payee or fiduciary will have all rights including the right to request a waiver of any overpayment which might result from the adjustment.





	d.  If the proposed decision is not to be overturned, at the end of the control period, amend the award for the appropriate periods under 38 CFR 3.500(k).  Use reason code 38 (false or misleading statement) for each award adjustment resulting from a fraudulent claim.





	(1)  Formally notify the OIG of the action.  (See par. 36.03.)  





	(2)  Notify the Finance Activity, in writing, citing this chapter, the file number, payee number, beneficiary's name and date of award adjustment of the fraudulent claim.  Provide this notification immediately after the award is authorized to prevent any collection action from taking place.  Backflap a flash in the file on brightly colored paper to identify the case as a fraud case.  Include the following statement on the flash: “Fraud Referral to OIG.  Coordinate with OIG if Waiver Request Received.” 





		(3)  Send a locally generated letter to the payee or fiduciary describing the final adjustment.  Include notice of appeal rights, including the right to a hearing.  Do NOT include notice of the right to request waiver and do NOT discuss collection of any debt arising from the adjustment.





		(4)  Establish a diary for the first workday occurring 60 days after the authorization of the award.  This diary will trigger review of the status of the OIG referral.  (See par. 36.04.)





36.03  REFERRAL OF POTENTIAL FRAUD CASES TO INSPECTOR GENERAL





		a.  Make fraud referrals to the Inspector General only after development of the case is complete and award action is taken.  In certain areas the local OIG field office will provide locally determined fraud referral guidelines to ROs in its jurisdiction.  This will be coordinated between the local OIG field office and individual regional offices.  In the absence of such locally determined guidelines, refer all cases involving fraud to the OIG except those listed in paragraph b below.





	b.  The following types of cases are not to be referred to the OIG in the absence of a provision of a local agreement:





	(1)  Cases where the overpayment attributable to fraud is less than $10,000.





	(2)  Cases where the alleged fraudulent act was committed more than five years prior to the current date.  





		c.  A formal administrative fraud decision is not required to refer a fraud case to the OIG.  A summary of the facts on Optional Form 41, "Routing and Transmittal Slip,"  plain bond paper, or a locally developed fraud referral worksheet is sufficient.





		(1)  In unusual situations requiring immediate action, oral referrals may be made.  These must later be confirmed in writing.





		(2)  In any case involving multiple allegations, e.g., employee aids a claimant in submitting a false claim, make a separate referral for each allegation, each cross-referenced to the other.





	d.  In the absence of a local agreement to the contrary, do not routinely refer the claims file to the OIG at the time of the initial fraud referral.  The initial fraud referral will consist of the document described in paragraph c above which will contain the following information when applicable or available:
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	(1)  Identity of individuals involved (including Social Security numbers if available), as well as possible witnesses;





	(2)  Description of the alleged violation or fraudulent activity, including the date, time and location, if known; and





	(3)  An estimate of the overpayment.





		e.  Each Veterans Service Center Manager shall contact the closest OIG Field Office of Investigation (FOI) to make arrangements for the FOI to review the cases for fraud investigation and prosecution.  The OIG agent will indicate which documents need to be copied for use by the OIG and US. Attorney.





		f.  Within 60 calendar days after the OIG review, the Inspector General will notify the regional office Director whether he or she will pursue the case for prosecution.  





36.04  DIARY CONTROL FOR OIG RESPONSES FOLLOWING REFERRAL





	For each case referred for OIG consideration, establish a control for a response.





		a.  Set a future diary in the Benefits Delivery Network to mature 60 days from the date the OIG was formally notified.  Use end product 330.





		b.  If the OIG responds within the original control period that the case will not be pursued or if no response is received within the original control period, notify the Finance Activity to start collection action on the case.





		c.  If the OIG responds indicating that he or she will pursue the case for prosecution, refer the claims file to the OIG and change the suspense date on the future diary control or, if needed, establish a new control.  The suspense date must be consistent with the OIG's tentative date for resolution of the case but not more than six months in the future.  If final action is not completed within that period, contact the OIG to ensure control of the case has not been lost.  Renew the diary not to exceed six months in the future.





36.05  DISCLOSURES





		Limit information regarding allegations and referrals for fraud to those individuals having a need to know, and secure pertinent records to prevent tampering or loss.





36.06  REFERRALS TO DISTRICT OR GENERAL COUNSEL





		Forward a copy of any referral involving a Central Office employee to the General Counsel.  Forward a copy of any referral involving a field station employee or a fiduciary to the Office of Field Operations (201) and to the Regional Counsel.  In addition, the Office of Field Operations may require that copies or summaries of referrals of false statements or claims be forwarded to Central Office.
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SUBCHAPTER II.  FORFEITURE DISCONTINUANCE PROVISIONS





36.07  GENERAL





		After September 1, 1959, forfeiture for fraud or treasonable acts may not be declared in other than a foreign case or where the act was committed in the Republic of the Philippines (38 CFR 3.901 and 3.902).





		a.  The term "foreign case" means one in which the person was not residing in a State as defined in 38 CFR 3.1(i) when the fraudulent or treasonable act or acts occurred, and those in which the person was residing in a State when the fraudulent or treasonable act or acts occurred but ceased to be a resident of or domiciled in a State before the expiration of the period during which criminal prosecution could be instituted.





		b.  There are no dual penalties of forfeiture of benefits and punishment under penal statutes for fraud or treasonable acts where the offense is committed at a place within the jurisdiction of a Federal court and the claimant remains within the jurisdiction of a State until expiration of the statute of limitations for prosecution.





		c.  In addition to the limited category of cases in which forfeiture may be declared for fraud or treasonable acts, forfeiture of gratuitous benefits in any case is automatic upon conviction for subversive activities specified in 38 CFR 3.903.





		d.  As used in this subchapter, the title District Counsel also includes the Adjudication Officer in the Manila regional office since he or she performs the District Counsel functions for forfeiture cases under jurisdiction of that office.





36.08  AUTHORITY





		a.  Forfeiture Submissions and Decisions.  As provided in 38 CFR 3.905, the District Counsel of the regional office is responsible for taking necessary preliminary action and submitting cases to Central Office, Compensation and Pension Service (211C), when forfeiture of benefits is indicated under 38 CFR 3.901 through 3.903.  The Director, Compensation and Pension Service, and staff officials within that service designated by him or her make determinations as to whether or not benefits have been forfeited.





	b.  Adjudication Division.  The Adjudication Division is responsible for determining the credibility of evidence in claims for benefits within its jurisdiction and referring the case to the District Counsel if forfeiture is indicated.





36.09  FORFEITURE BASED ON FRAUD OR FRAUDULENT EVIDENCE





		a.  Development.  The claims examiner is responsible for developing for sufficient evidence (including evidence developed by field examination, if required) to establish the probability that the information submitted in connection with a claim is false or fraudulent and is material to the question of eligibility for the particular benefit claimed.
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		b.  Proposed Decision and Due Process.  If the evidence presented indicates forfeiture is for consideration, a claims examiner will prepare a proposed decision.  Prepare the decision for concurrence by an authorizer and approval by the Adjudication Officer or his or her supervisory designee.  Include in the decision the circumstances, the evidence, the specific acts alleged to be false or fraudulent and the effects of such evidence on the claim.  Include a recommendation which, upon approval of the Adjudication Office or his or her designee, will govern adjudication of the claim after application of due process.  This is true regardless of the District Counsel's decision to refer the case to Central Office (211C) for consideration of declaration of forfeiture.





		(1)  After the proposed decision is approved, refer the claims folder and the proposed decision to the District Counsel.  Control the case for return from the District Counsel.





		(2)  The District Counsel will furnish the claimant with due process as provided in 38 CFR 3.905 and return the folder to Adjudication.





		(3)  At the end of the 60-day due process period, if forfeiture is still recommended, a claims examiner will prepare a final administrative decision for concurrence by an authorizer and approval by the Adjudication Officer or his or her designee.  Refer the claims folder and the final administrative decision to District Counsel for a decision on whether or not he or she will submit the case to Central Office (211C) for consideration of forfeiture.





		c.  Notice From District Counsel





	(1)  If the District Counsel advises that he or she will submit the case to Central Office for consideration of forfeiture under the circumstances outlined in 38 CFR 3.901, suspend payments effective date last paid and furnish final notification to the claimant.  If payments were discontinued and predetermination and final notification given before the referral to the District Counsel, no further action is required by Adjudication.  Return the claims folder to the District Counsel for preparation of a letter to Central Office (211C).  The District Counsel will advise Adjudication when the claims folder is ready for temporary transfer to Central Office.





		(2)  If the District Counsel determines submission to Central Office or referral to the US. attorney is not warranted, he or she will return the case by memorandum setting forth the basis for the decision.  Advise the claimant of the nonsubmission and take action to adjust or terminate benefits based on the evidence of record.





36.10  FORFEITURE BASED ON TREASONABLE ACTS





		If evidence in foreign cases establishes a claimant might be guilty of a treasonable act specified in 38 CFR 3.902, the procedures specified in paragraph 36.09 are for application.  Refer the case to the District Counsel by memorandum outlining the specific treasonable act or acts and specifying the evidence in the file to support the allegations.
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36.11  FORFEITURE BASED ON SUBVERSIVE ACTIVITIES





		a.  The Attorney General, Secretary of Defense or Secretary of Treasury will notify VA when a person is indicted or convicted of subversive activity.  After notification of an indictment, suspend payments pending disposition of the criminal proceedings.  After notification of a conviction, the Regional Counsel will forward the case to the Compensation and Pension Service (211B) for automatic forfeiture.





		b.  No other person will be entitled to receive any benefits on account of the individual convicted of subversive activities.  The following offenses are added to the offenses listed in 38 CFR 3.903:





prohibited activities with respect to biological weapons;


prohibited activities with respect to chemical weapons;


prohibited transactions involving nuclear materials;


genocide;


use of certain weapons of mass destruction; and,


acts of terrorism transcending national boundaries.





The above supplemental list of offenses applies to claims filed after December 16, 2003 (Public Law 108-183).





36.12  NONFORFEITURE DETERMINATIONS





		If a case is returned from Central Office and information is received from the Regional Counsel that no forfeiture was declared or notice is received from the Regional Counsel that the claimant was acquitted of subversive activities, resume payments from the date of last payment, if otherwise in order, under the provisions of 38 CFR 3.669.





36.13  JURISDICTION OF CLAIMS FOLDER IN FORFEITURE CASES





		When forfeiture is invoked, the Compensation and Pension Service will refer those cases which are not in a terminated status to WRO for termination under 38 CFR 3.669.  The Manila regional office will terminate cases under its jurisdiction.  Once terminated, return the claims folder to Central Office.  Central Office will maintain all folders until expiration of the appeal period or until an appellate decision is rendered.  At the end of the appeal period or after an appellate decision is rendered, Central Office will forward the claims folder to the regional office of jurisdiction.  Maintain the folder in locked files.





36.14  APPEALS FROM FORFEITURE DECISIONS





		When notice of disagreement is timely filed, forward the notice of disagreement and any material submitted with it to Central Office, Compensation and Pension Service (211B), for preparation of the statement of the case.





36.15  APPORTIONMENTS





		a.  Forfeiture Invoked Before September 2, 1959.  Apportionments may continue in these cases as long as the dependents remain entitled.  The amount payable to the dependents is the lesser of the applicable death benefit payable (DIC if the veteran was receiving compensation, or death pension if the veteran was receiving nonservice-connected disability pension) or the amount of compensation or pension being paid the veteran at the time of the forfeiture.
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NOTE:  No benefits are payable to or for any person who participated in the treasonable act causing the forfeiture.





		b.  Forfeiture Invoked After September 1, 1959.  If forfeiture was declared after September 1, 1959, do not make an apportionment to any dependents.





36.16  SUBSEQUENT SERVICE





		Forfeiture of benefits based on one period of service does not affect entitlement to benefits based on a period of service beginning after the offense causing the forfeiture.  Process a claim of this type based on the nonforfeiture period of service only (38 CFR 3.900(a)).





36.17  PRESIDENTIAL PARDON





		The Department of Justice no longer accepts and processes petitions for pardon from applicants whose benefits have been forfeited administratively.







































































36-II-4


�
November 5, 2001							M21-1, Part IV


											      Change 147





ADDENDUM A





OFFICE OF INSPECTOR GENERAL REGIONAL OFFICE JURISDICTION  (INVESTIGATIONS)





Address and Telephone Number	Area of Responsibility





Department of Veterans Affairs	Connecticut


Office of Inspector General	Delaware


Northeast Field Office (51NY)	District of Columbia


245 West Houston Street, Room 308	Maine


New York, NY  10014	Maryland


	Massachusetts


(212) 807-3444	New Hampshire


	New Jersey


	New York


	Ohio


	Pennsylvania


	Rhode Island


	Vermont


	Virginia


	West Virginia





Department of Veterans Affairs	Alabama


Office of Inspector General	Arkansas


Southeast Field Office (51SP)	Georgia


PO Box 446	Florida


Bay Pines, FL  33744	Louisiana


	Mississippi


(727) 398-9559	North Carolina


	Puerto Rico


	South Carolina


	Tennessee





Department of Veterans Affairs	Colorado


Office of Inspector General	Illinois


Central Field (51CH)	Indiana


Lock Box 66319	Iowa


AMF O’Hare, IL  60666	Kansas


	Kentucky


(708) 202-2676	Michigan


	Minnesota


	Missouri


	Nebraska


	North Dakota


	Oklahoma


	South Dakota


	Texas


	Wisconsin


	Wyoming
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Address and Telephone Number	Area of Responsibility





Department of Veterans Affairs	Alaska


Office of Inspector General	Arizona


Western Field Office (51LA)	California


PO Box 241516	Hawaii


Los Angeles, CA  90024	Idaho


	Montana


(310) 268-3697	Nevada


	Oregon


	Utah


	Washington


	New Mexico
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