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CHAPTER 28.  DISALLOWANCES





SUBCHAPTER I.  DEFINITIONS AND AUTHORITY





28.01  GENERAL





	This chapter provides instructions for preparing disallowances and should be used with the instructions for processing disallowances by the Benefits Delivery Network (BDN) in part V, chapters 7, 8 and 10.





28.02  DENIAL DEFINED





	a.  If the review of a claim or issue results in a formal decision, consider the decision a denial if any of the benefits sought are not fully granted.





	b.  Any decision which confirms a prior finding or reduces or discontinues benefits is a denial of benefits sought.  This includes confirmed and continued (C&C) decisions on routine future examinations reviews or reviews due to hospitalization.  The fact that a decision grants an overall increase in benefits does not exempt it from the denial notification requirements.  If the evaluation for one or more conditions considered is continued or reduced, the disallowance notification requirements apply even though the combined evaluation is increased.





	c.  The following commonly occurring situations are denials that may require individually composed letters.  The list does not cover all situations.  It is intended only as a guide.





	(1)  Service connection is claimed but not established.  This includes reconsideration of a previously denied claim if the evidence reviewed results in a finding that no change in a prior decision is warranted, e.g., a C&C rating.  In death cases, this applies if service connection for the cause of death is specifically claimed, i.e., "Yes" is checked in block 10 of VA Form 21-534, "Application for Dependency and Indemnity Compensation or Death Pension by Surviving Spouse or Child," or if a death rating was prepared.





	(2)  Service connection is established, but a noncompensable evaluation is assigned.  If service connection is granted for all claimed disabilities with both compensable and noncompensable evaluations assigned, a BDN-generated letter may be used.  However, if the veteran specifically claimed a compensable evaluation for any disability assigned a zero-percent evaluation, an individually composed denial letter is required.





	(3)  An increased evaluation is claimed but not granted for a previously established service-connected condition, i.e., a C&C rating or failure to furnish evidence or report for exam.  If a veteran requests an increase in the evaluation of a disability and one is granted, the disallowance notification requirements do not apply unless the evaluations for other considered conditions are continued or reduced.  If a veteran claims an increase to a specific level, e.g., "I am totally disabled," the denial notification requirements apply if an increase is granted but not to the level sought.





	(4)  Nonservice-connected pension is claimed but denied for any reason.  This includes reconsideration of a previously denied claim.





	(5)  Service-connected burial allowance is claimed and denied.  See paragraph 28.04 and part III, chapter 13 for more information on burial claims.





	(6)  An ancillary disability or death benefit claim, e.g., A&A, auto allowance, clothing allowance, is denied for any reason.
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28.03  AUTHORITY TO DENY BENEFITS





	a.  The authority to make a formal decision denying benefits depends on the issue involved.  Authorization is responsible for basic eligibility determinations and the other issues shown in paragraph 4.02.  The rating activity has sole decision-making authority concerning the evaluation of any medical evidence.  Rating activity responsibility in general is discussed in paragraph 4.03 and part VI, paragraph 2.09.  See part III, paragraph 3.09, for directives concerning disallowance without a rating decision.





	b.  Authorization personnel do not have authority to determine if service medical records support a disability claim.  If basic eligibility is established and the claim involves consideration of any medical evidence, refer it to the rating activity for review.  A denial requires a formal coded rating decision.





	c.  Authorization personnel may not disallow a specific claim for service-connected death benefits without a rating decision except for the reasons shown in part III, paragraph 3.09.  See part VI, chapter 5.





28.04  DISALLOWANCE LETTER





	a.  Use simple lay language in correspondence to claimants and their representatives.  Provide complete and accurate information  concerning the issue addressed.  If the benefit sought for each condition considered is not fully granted, furnish a statement of the reasons for the decision denying the benefits sought and a summary of all evidence considered.  If a BDN-generated disallowance letter does not meet the requirements, use a locally generated letter and suppress the BDN-generated letter.





	b.  A statement of the reasons for the decision is a detailed explanation of the logic or rationale used in reaching the decision.  This may include the regulations applied (stated in simple lay words).  Avoid using phrases such as "service connection not found," "disability not due to service," and "wanton and reckless disregard of the probable consequences."





	c.  A summary of the evidence considered includes descriptive identifiers such as dates, doctor/hospital names and form names.  Avoid using form numbers without form names, VA in-house terminology, general references to an area of the body if more than one problem in that area is claimed or considered, e.g., if multiple back or knee problems are involved, or abbreviations without fully explaining them.





	d.  Many decisions involve both allowance and disallowance of benefits sought.  (SC is granted for one disability, but denied for another disability; pension is granted, but SMP is denied; an EVR is accepted, but medical expenses are not allowed.)  Inform a claimant of these decisions in a single letter.  These combination notices must contain the same statement of the reasons and summary of evidence as disallowance letters.





	e.  The rating format contains the issue, evidence, decision and the reasons and bases sections on the first page(s).  When a denial is the result of a rating, that page(s) may be attached to the denial letter sent to the claimant.  As the attached copy will include a summary of the evidence and a statement of the reasons for the decision, these need not be repeated in the cover letter.  The cover letter must summarize the decision and include the rates and dates, develop any necessary additional evidence, provide any other information and refer the claimant to the attached copy of the rating for an explanation of the reasons for the decision.  While the original rating must be printed on blue paper, the attached copy may be printed on either blue or white paper.





NOTE:  Using the copy of the rating in this manner is not limited to denials.  This procedure may also be used when notifying the claimant of allowed benefits if the regional office so desires.  A cover letter will still be required.





Upon implementation of a rating for a visually impaired veteran evaluated as 70 percent or more disabling, the claims folder will be referred to the Public Contact Team for telephone contact with the claimant.
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When corresponding with or processing the claim of a veteran with visual impairment evaluated as 70 percent or more disabling, ensure that 21-0178, "Visually Impaired Veteran," is backfiled in the center flap of the claims folder.  The BDN will generate the message "VISUALLY IMPAIRED - VSR NOTIFICATION REQ." in the remarks section of the award print.  After allowing sufficient time for the veteran to receive the decision, the Public Contact Team will telephone, notifying him/her of the letter’s content.  A minimum of three attempts should be made.  The attempts or actual conversation should be documented on a Report of Contact (VA Form 119).  





28.05  DISALLOWANCES NOT PREPARED THROUGH BDN





	Do not prepare a formal disallowance through BDN (405 screen) in the situations listed below:





	a.  Award and disallowance actions are taken at the same time.





	b.  	An award has been previously made for one benefit pending development of entitlement to a greater or additional benefit, which is now to be disallowed.





	c.  A determination is made that a beneficiary currently in receipt of benefits is not entitled to a grant or continuation of an additional amount.





	(1)  Update the M-13 screen through award action (suppressing the letter) to reflect new service-connected disabilities.  It is necessary to process such an update only when at least one of the new service-connected disabilities will be displayed on the M-13 screen.  The M-13 screen will retain information for 6 diagnostic codes.





	(2)  Discontinuation of additional amounts, if not done previously, must be accomplished through appropriate award action.





	d.  After an award or disallowance of a claim, evidence is submitted that warrants no change in the previous determination.





	e.  After disallowance of a claim, a new claim by the same claimant is disallowed for the same reason without reconsideration of new evidence.  Duplicate applications will be marked "Duplicate Claim" and initialed by the adjudicator.





	f.  A claim is not presented in the form prescribed by the Secretary (informal claim).  In this case, write to the claimant and explain that to establish entitlement to VA benefits, the claimant must complete and return the appropriate VA application.  Enclose the appropriate form and explain the need to return the completed form within 1 year from the date of the letter to receive benefits from the date the informal claim was received.  See part III, paragraph 2.01f.





	g.  A claim for apportionment is disallowed.  However, the claimant retains both the right to a notice of the action taken and the right to file an appeal.  Treat a notice of disagreement with a denial of apportionment between a veteran and spouse as a contested claim under the procedures in part IV, chapter 5.  For apportionments, see part IV, chapter 19.
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SUBCHAPTER II.  SPECIFIC DISALLOWANCES





28.06  NOTICE OF CONFIRMED RATING DECISIONS





	a.  To provide proper notice of a confirmed rating decision and to permit identification of issues for purposes of notices of disagreement, identify the disability or disabilities currently at issue.  A copy of the rating may be attached.





	b.  In the notification letter do not refer to any condition not currently at issue, e.g., when disabilities are brought forward for rating record purposes (pt. VI, par. 3.42).  This avoids unintentionally raising appellate issues.





28.07  DISALLOWANCE BASED ON NEGATIVE MEDICAL RECORDS





	When VA Form 21-3101, Request for Information, or 21-3101-4 containing complete identifying data is returned by the service department, with or without medical records to support the disabilities claimed, refer the claim to the rating board.





	(a)  All cases in which basic eligibility is established and the claim involves consideration of medical evidence must be referred to the rating board for review.





	(b)  If the rating board prepares a rating denying benefits, prepare a disallowance.





	(c)  Inform the veteran by a locally generated letter (a copy of the pertinent page(s) of the rating may be attached) of the decision to disallow the claim.  Inform the veteran if he or she wishes to reopen the claim, he or she should furnish medical evidence to show the condition was incurred in or aggravated by military service and that it still exists.  Attach VA Form 21-4138, Statement in Support of Claim (pt. III, par. 1.08).  Do not control for the veteran's reply.  See part III, paragraph 5.06 concerning presumptive service connection for chronic and tropical diseases.





	(d)  Refer any evidence subsequently received in support of the claim to the rating board.





28.08  DISALLOWANCE OF ACUTE DISABILITIES





	Refer claims for service connection for acute disabilities to the rating board for consideration.  If a rating decision denies service connection because a disability was acute and there were no residuals on the separation or VA examination, prepare a disallowance.  Notify the veteran by locally generated letter.  A copy of the pertinent page(s) of the rating may be attached to the letter.  Inform the veteran that, if he or she reopens his or her claim, he or she should send evidence to establish continuity of the disability or disabilities treated during service and evidence of the present existence of residuals.  Furnish the appeal paragraph with this letter.





28.09  DISALLOWANCE WHEN CLAIMANT FAILED TO PROSECUTE CLAIM





	a.  Disallowance When Claimant Failed to Submit Requested Evidence.  If the requested evidence is not submitted within the control period and the evidence of record does not support a grant or partial grant of the benefits sought (see Pt. III, par. 1.02), prepare a disallowance.  Claims requiring a rating decision must first be referred to the rating board.
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	(1)  Inform the claimant that because VA did not receive the requested evidence and the records in his or her file do not support the claim, VA must disallow the benefits sought.  Inform him or her of the evidence that was considered.





	(2)  Notify the claimant of the right to furnish the requested evidence within 1 year of the date of the initial letter requesting such evidence in order to receive benefits from the original date of claim.  Provide procedural and appellate rights.





	(3)  If a rating was prepared, a copy of the pertinent page(s) of the rating may be attached.





	b.  Disallowance When Claimant Failed To Report for Physical Examination.  When information is received that a claimant failed to report for a physical examination, refer the claims folder to the rating board for consideration.  See paragraph 25.05 and Part VI, paragraph 9.10 for failure to report for a scheduled review examination.





	(1)  If evidence is found to be adequate to grant the benefits sought, the rating board will rate the claim and send the claims file to authorization for award action.





	(2)  If evidence is inadequate to grant the benefits sought, the rating board will prepare a "failure to report" rating.





	(a)  For an original claim or when there are any claimed conditions that were not previously coded, the board will prepare a formal rating or, if necessary, a memorandum rating (pt. VI, ch. 4).





	(b)  For a claim for increase or a reopened claim for disabilities previously considered in a formal rating, the board will prepare a C&C rating unless a formal coded rating is otherwise necessary.





	(c)  The rating board will return the rating decision with the claims folder to authorization for a disallowance.  See Part VI, paragraphs 1.08 and 9.10.





	(3)  Notify the claimant of the disallowance.  Attach a copy of the pertinent page(s) of the rating if so desired.  Indicate that VA cannot grant the claim without an examination.  Provide procedural and appellate rights and ask the claimant to respond promptly if he or she is now ready to report for the examination.  See paragraph 25.05 and Part VI, paragraph 9.10.





	c.  Evidence Received Within the Statutory Period.  A disallowance for failure to prosecute a claim has no effect on the statutory time limitation for submission of evidence or the effective date of an award.





	(1)  If a claim was disallowed for failure to submit evidence and a subsequent determination of nonentitlement is made based on additional evidence furnished within the statutory period, prepare a new disallowance.





	(2)  If a disability claim is subsequently denied solely on a legal ground (and in all death disallowances), prepare a new disallowance.





	d.  Entitlement of Other Claimant Involved.  For purposes of DIC, if a claim is disallowed because the required evidence was not received within the control 
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period but the statutory period for submission of evidence has not expired, determine if there may be other claimants whose entitlement or rates may be affected.  If so, set up a control to expire at the end of the statutory period.  At that time determine the rights of such claimants and take appropriate action.





28.10  CHANGE OR CORRECTION IN DISALLOWANCE REASON





	If a disallowance has been processed and on review or reconsideration the basis for the disallowance has changed, reprocess the disallowance.  Use a locally generated letter to notify the claimant and to provide procedural and appellate rights.





28.11  DISALLOWANCE OF CERTAIN FOREIGN CLAIMS





	If a claimant residing in a country listed in 31 CFR 211.1 (see pt. III, par. 11.13) has not requested that checks be mailed in care of a U.S. Foreign Service post in an unlisted country, establish a 120-day control.  Develop in accordance with 38 CFR 3.653.  Note the prohibition under 38 CFR 3.653(c)(1).  If no response is received within the control period, disallow the claim under paragraph 28.09a.  If an award is made on the basis of a claim filed at a later date, retroactive benefits may be payable if evidence necessary to establish entitlement is submitted within 1 year from the date of request (38 CFR 3.653(c)).





28.12  SPECIAL DISALLOWANCE CONSIDERATIONS





	a.  Disallowance of Claim by Former Prisoner of War (POW).  Use a thoughtful, sympathetic locally composed letter suited to the circumstances of the individual case to inform claimants of the denial of a claim based on POW status.  Give a full explanation of the decision and the reasons for the decision in all letters.  A copy of the pertinent page(s) of the rating may be attached.





	b.  Disallowance of Aid and Attendance and Housebound Benefits.  Claims for A&A or Housebound benefits are usually received from claimants who are old, severely disabled and who sincerely believe themselves entitled.  Inform them of the disallowance in a thoughtful, sympathetic manner using a locally composed letter suited to the circumstances of the individual case.  If desired, attach a copy of the pertinent page(s) of the rating.  If A&A benefits are denied but Housebound benefits are awarded, inform the claimant of the denial as well as the grant.  A copy of the pertinent page(s) of the rating may be attached.





	c.  Notice of Disallowance Due to Excess Income or Net Worth.  See paragraph 16.04.





	d.  Disallowance of Election as Not in Claimant's Interest.  See paragraph 20.08b(1).





	e.  Disallowance of Claims for Positive Tuberculin Reaction





	(1)  If a veteran claims positive tuberculin reaction and the rating board determines service connection cannot be granted because no active disease process exists, disallow the claim.  Inform the veteran that service connection is denied for positive reaction because no active disease process exists.  See paragraph 23.05 for necessary action if the veteran is receiving VA medical treatment for positive tuberculin reaction.
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	(2)  If medical evidence is subsequently received indicating the presence of tuberculosis disease, take appropriate development action and refer the claim for rating board consideration.  Due regard will be given to establishment of service connection by way of presumption under 38 CFR 3.307 (pt. III, par. 5.06d).





	f.  Denial of Service Connection for Cause of Death in Burial Claims.  If a rating decision denies service connection for cause of death in a burial claim, process the disallowance on Target, but suppress the letter during authorization of the action on Target.  (See pt. V, ch. 7.)  Annotate the generated disallowance file document to show that the Target-generated letter was suppressed.  Notify the claimant of the decision in an individually composed letter.  Include notice of procedural and appellate rights and, if desired, attach a copy of the pertinent page(s) of the rating.





	g.  Notices to State Public Assistance Agencies.  See part III, paragraph 9.18.





	h.  Eligibility for Service Department Death Gratuity.  See part III, paragraph 10.05e.





28.13  DISALLOWANCE OF RELEASE OF INFORMATION - PRIVACY ACT





	If release of information or amendment of records is denied, see MP-1, part II, chapter 21.
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