August 13, 2003	M21-1, Part IV

	Change 175



CHAPTER 20.  ELECTIONS, WAIVERS AND RECOUPMENTS



CONTENTS



PARAGRAPH					PAGE



SUBCHAPTER I.  GENERAL



20.01  Restrictions on Concurrent Payments (38 CFR 3.700)			20-I-1

20.02  Avoidance of Overpayments			20-I-1

20.03  Elections—General				20-I-1

20.04  Assumption of Election			20-I-2

20.05  Form of Election				20-I-2

20.06  Appointment of Fiduciary to Exercise Right of Election			20-I-3



SUBCHAPTER II.  ELECTIONS BETWEEN PENSION PROGRAMS



20.07  General Provisions				20-II-1

20.08  Exercise of Right of Election			20-II-2

20.09  Finality of Election				20-II-3





SUBCHAPTER III.  FEDERAL EMPLOYEES' COMPENSATION ACT



20.10  General Information				20-III-1

20.11  Restrictions on Concurrent Payments			20-III-1

20.12  Processing of Claims			20-III-2

20.13  Elections					20-III-2

20.14  Adjudication of Claims for Dual Benefits			20-III-5



SUBCHAPTER IV.  WAIVER OF DISABILITY BENEFITS DURING RESERVE TRAINING DUTY



20.15  Waiver of VA Benefits to Receive Military Pay and Allowances			20-IV-1

20.16  VA Form 21-8951—One-Time Waiver and Annual Waiver			20-IV-1

20.17  Hines Processing of Initial Tape Received from DMDC			20-IV-1

20.18  Number of Days of VA Benefits to Be Waived			20-IV-2

20.19  Regional Office Action Upon Receipt of Waiver			20-IV-2

20.20  Preparation of Drill Pay Waiver Awards			20-IV-3

20.21  Computation of No-Rate Period on Award			20-IV-6

20.22  Action Where Veteran Fails to Return VA Form 21-8951 Mailed by Hines			20-IV-6

20.23  Recovery by Veteran of Excess Waiver			20-IV-6

20.24  Incapacitation Pay				20-IV-7

20.25  Extended Active Duty			20-IV-7

















20-i

�M21-1, Part IV	August 13, 2003

Change 175



SUBCHAPTER V.  RECOUPMENT OF READJUSTMENT, SEPARATION,

SPECIAL SEPARATION BENEFIT (SSB), AND DISABILITY SEVERANCE PAY

VOLUNTARY SEPARATION INCENTIVE (VSI) INFORMATION



20.26  Prohibition Against Duplication of Benefits (38 CFR 3.700)			20-V-1

20.27  Determination of Total Amount or Balance to Be Recouped			20-V-3

20.28  Determination of Monthly Withholding Amount			20-V-3

20.29  Preparation of Awards			20-V-5

20.30  Apportionments				20-V-7

20.31  Effect of Reduction or Termination			20-V-8

20.32  Notice to the Payee				20-V-8

20.33  Previously Disallowed Claims of Readjustment Pay			20-V-8

20.34  Non-Disability Severance Pay			20-V-8

20.35  Voluntary Separation Incentive (VSI) and Special Separation Benefit (SSB)			20-V-8



SUBCHAPTER VI.  DISABILITY COMPENSATION FOR PAIRED ORGANS

 OR EXTREMITIES (38 CFR 3.383)



20.36  Special Consideration for Paired Organs and Extremities			20-VI-1

20.37  Prohibition Against Duplication of Benefits			20-VI-1

20.38  Preparation of Awards			20-VI-2

20.39  Notice of Award				20-VI-3

20.40  Entitlement to Ancillary Benefits			20-VI-3



SUBCHAPTER VII.  ELECTIONS BETWEEN SERVICE PENSION, OLD LAW PENSION,

SECTION 306 PENSION AND IMPROVED PENSION IN DEATH CASES



20.41  General					20-VII-1

20.42  Effect of Surviving Spouse's Election			20-VII-1

20.43  Children					20-VII-2



SUBCHAPTER VIII.  ELECTIONS BETWEEN DEPENDENCY AND INDEMNITY

 COMPENSATION AND DEATH COMPENSATION



20.44  General					20-VIII-1

20.45  Notice to Eligible Persons			20-VIII-1

20.46  Notice to Surviving Spouses			20-VIII-1

20.47  Notice to Children				20-VIII-3

20.48  Notice to Parents				20-VIII-3

20.49  Receipt of Election—General			20-VIII-3

20.50  Apportionments				20-VIII-4



SUBCHAPTER IX.  FEDERAL EMPLOYEES' COMPENSATION—DEATH CASES



20.51  General					20-IX-1

20.52  Effect of Election				20-IX-1

20.53  Notice to Claimants				20-IX-3

SUBCHAPTER X.  TWO-PARENT CASES



20.54  Limitations				20-X-1

20.55  Same Parental Line				20-X-2

20.56  Form of Election				20-X-2



								20-ii



�M21-1, Part IV									August 13, 2003

Change 175



20.57  Notice to Claimant				20-X-2

20.58  Awards to or for Electing Children			20-X-2

20.59  Effect of Election on Other Payees			20-X-3

20.60  Reelections				20-X-3

20.61  Award Actions—Other Payees			20-X-4



SUBCHAPTER XI.  SOCIAL SECURITY BENEFITS UNDER SECTION 217(b), 

SOCIAL SECURITY ACT--DEATH CASES



20.62  Scope					20-XI-1

20.63  General Information				20-XI-1

20.64  Forms Used for Exchange of Information			20-XI-1

20.65  Use of Form SSA 650			20-XI-1

20.66  Initial Action Upon Receipt of Claim for VA Benefits			20-XI-2

20.67  Notice to Claimant and Disallowance Pending Reply			20-XI-2

20.68  Award Action				20-XI-3

20.69  Notice of Gratuitous Death Awards			20-XI-3

20.70  Adjustment of Awards			20-XI-4

20.71  Section 217(b) Benefits Paid to Surviving Spouse for Children			20-XI-4

20.72  VA Award Made Prior to Receipt of Form SSA 651			20-XI-5



SUBCHAPTER XII.  MISCELLANEOUS ELECTIONS



20.73  Elections of DEA Benefits			20-XII-1

20.74  Payment of DIC at Pension Rates			20-XII-1

20.75  Surviving Spouse DIC Recipient's Election of Improved Death Pension			20-XII-2

20.76  Out-of-Custody Child's Right to Improved Pension when Widow Receives DIC			20-XII-2

20.77  Retired Serviceperson's Family Protection Plan (10 U.S.C. 1431)			20-XII-2

20.78  Radiation Exposure Compensation Act (RECA) of 1990  			20-XII-3

20.79  Surviving Spouse DIC Recipient's Election of $90 Limited Death Pension			20-XII-3

           Rate—Medicaid Nursing Home (38 CFR 3.551(i)) 			



SUBCHAPTER XIII.  MISCELLANEOUS ELECTIONS



20.80  Elections of DEA Benefits			20-XIII-1

20.81  Payment of DIC at Pension Rates			20-XIII-1

20.82  Surviving Spouse DIC Recipient’s Election of Improved Death Pension			20-XIII-2

20.83  Out-of-Custody Child’s Right to Improved Pension When Widow Receives DIC			20-XIII-2

20.84.  Retired Serviceperson’s Family Protection Plan (10 U.S.C. 1431)			20-XIII-2

20.85  Radiation Exposure Compensation Act (RECA) of 1990			20-XIII-3

Surviving Spouse DIC Recipient’s Election of $90 Limited Death Pension Rate-

Medicaid Nursing Home (38 CFR 3.551(I))			20-XIII-3

ADDENDUM



A.  Public Law 96-272 Notification of Election of Improved Pension	20-A-1



20-iii�July 8, 1997	M21-1, Part IV

		Change 93



CHAPTER 20.  ELECTIONS, WAIVERS AND RECOUPMENTS



SUBCHAPTER I.  GENERAL



20.01  RESTRICTIONS ON CONCURRENT PAYMENTS (38 CFR 3.700)



	a.  General.  The service departments and other Federal agencies also grant monetary benefits to veterans or their dependents because of disability, death or length of service.  Their laws usually contain specific limitations or prohibitions designed to prevent similar concurrent payments by VA.  As a rule, their laws provide for elections, waivers or administrative recoupments so that the claimant may choose between the available benefits.



	b.  VA Restrictions.  If a claimant is entitled to monetary benefits under more than one provision of a law or regulation, the prohibition against duplication of benefits contained in the 38 CFR 3.700 series must be observed.  A claimant so entitled has the right to elect which benefit to receive (38 CFR 3.701).  If such a choice exists, fully inform the claimant regarding entitlement to the respective benefits. 



20.02  AVOIDANCE OF OVERPAYMENTS



	a.  General.  To avoid overpayments resulting from concurrent payments of disability compensation or Section 306 or Old Law pension and retirement pay, readjustment pay, separation pay, or disability severance pay, carefully review the claims folder and the veteran's application prior to the adjudication of all claims to determine if any retirement, retainer, disability severance or readjustment pay has been awarded.



	(1)  Military Retired Pay.  If retirement pay is an issue, see chapter 21.



	(2)  Naval Pension.  VA may award naval pension only on certification by the Navy Department.  Review the claims folder to see if the certificate is of record (par. 25.12 and 38 CFR 3.803).



	(3)  Severance, Separation Pay, and Special Separation Benefit (SSB).  If the veteran received disability severance pay, separation pay under 10 U.S.C. 1174, or SSB under 10 U.S.C. 1174a, follow the procedures in subchapter VI.



	b.  Retainer Pay, Separation Pay or Disability Severance Pay.  Review the veteran's application to determine if he/she applied for or is receiving retirement, retainer pay, separation pay, or disability severance pay.  Also check DD Form 214 and other available separation records for this purpose.  See subchapter VI.



	(1)  Development Required.  If it is indicated that the veteran accepted disability severance pay, separation pay under 10 U.S.C. 1174, SSB under 10 U.S.C. 1174a, or is receiving retirement pay, develop the claim in accordance with either subchapter VI or chapter 21, as appropriate.



	(2)  Non-Disability Severance Pay under Former Chapters 359, 360, 859, and 860 of 10 U.S.C.  See paragraph 20.40.



	c.  Readjustment Pay.  See paragraph 20.32a.



20.03  ELECTIONS--GENERAL



	a.  Election Defined.  An election is the exercise of a choice of one benefit or type of benefit over another, to the total exclusion of the benefit not chosen.  A claimant has the right to elect any benefit regardless of whether the greater or lesser benefit is chosen, even though the election results in reducing
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the benefit payable to his or her dependents.  An election may be final and irrevocable or a claimant may elect and reelect as often as desired, depending on what the pertinent legislation authorizes.  Elections are divided into two categories:  initial elections and reelections.



	b.  Initial Election.  An initial election is the first election made by a claimant after being informed there is a choice between two or more benefits.  If the claim is timely filed and the election is timely received, payment of the elected benefit is retroactive to the date entitlement is otherwise shown.



	c.  Reelection.  If permissible, subsequent changes from one benefit to another may not be made in the absence of a formal or informal application constituting a reelection except as delineated in paragraph 20.04.  If a previously lesser benefit becomes the greater benefit, fully inform the claimant of all rights and prerogatives.  On this reelection, do not award the new greater benefit for any period prior to the date of receipt of reelection.



20.04  ASSUMPTION OF ELECTION



	a.  Between Disability Compensation and Pension.  As between disability compensation and pension, routinely award the greater benefit at any time without the necessity of formal election or reelection.  In the absence of information to the contrary, assume that the claimant elects the greater benefit.



	b.  Between Other Benefits.  This assumption of election does not apply when the choice is between compensation or pension and any other type of benefit or between Improved Pension under Public Law 95-588 and pension under laws in effect prior to January 1, 1979, except as provided in paragraph 20.07b for service pension.  See part V, paragraph 6.07 for preparation of awards involving more than one entitlement code; part V, paragraph 4.09 for award of lesser benefit pending determination of entitlement to greater benefit; paragraph 27.06 for accrued payable on elections pending at death; subchapters IV and X for restriction on election of Federal Employees' Compensation; and subchapters IX and X, for restrictions on elections between DIC and death compensation and Federal Employees' Compensation.



20.05  FORM OF ELECTION



	a.  General.  Accept any statement indicating an intent to apply for a particular benefit signed by the claimant or his or her fiduciary, either on a formal claim or in correspondence, as an election.



	b.  Election on Behalf of Claimant.  Accept an election on the claimant's behalf by either a holder of a power of attorney or a Member of Congress (38 CFR 3.155(a)) as an informal election if supported by a statement (which will be requested) signed by the claimant or fiduciary.  The usual 1-year requirement for compliance with the request for an election prevails for the determination of the earliest date of entitlement to the elected benefit.



	c.  Claim for VA Benefits Constitutes Waiver of Retired Pay.  See paragraph 21.02.



	d.  Conditional Election



	(1)  Consider a claim for additional pension received after January 1, 1979, from a payee in receipt of protected pension (Old Law or Section 306) as a conditional election of Improved Pension predicated on a determination of entitlement to greater benefits.  If the payee confirms the election to receive Improved Pension within 1 year from the date of notice of the increased rate, the payee is entitled to Improved Pension from the date of receipt of the conditional election subject to 38 CFR 3.31(a).
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	EXAMPLE.  A veteran in receipt of Section 306 pension files a claim for A&A on March 7, 1994.  Rating of April 2, 1994, establishes entitlement to A&A from March 7, 1994.  Notify the veteran of the rate payable under Improved Pension and the conditions of payment.  The veteran confirms the election on August 7, 1994.  The date of entitlement to Improved Pension, including the special monthly pension for A&A, is March 7, 1994, with payment effective April 1, 1994.



	(2)  If a claimant in receipt of Section 306 or Old Law pension indicates on an EVR that he or she is a nursing home patient and entitlement to Improved Pension with A&A is eventually established, consider the EVR to be a conditional election.  The effective date of the Improved Pension award will be either the date the EVR was received in VA or, if that date is unknown, the date the payee signed the EVR.



	(3)  If a Section 306 or Old Law pensioner reports income on an EVR which indicates that an election of Improved Pension may be advantageous, do not treat the EVR as a conditional election.  In the absence of some positive indication on the EVR that the claimant is seeking an increased rate, base the effective date of the election on the date of receipt of a formal election.



20.06  APPOINTMENT OF FIDUCIARY TO EXERCISE RIGHT OF ELECTION



	a.  Authority to Make Election.  A fiduciary appointed by a court or, in the absence of such, one designated by the Veterans Services Officer, including a spouse recognized under 38 CFR 13.57 or chief officer of a non-VA institution, may make an election of one benefit to the exclusion of another.  Do not solicit an election if the veteran is incompetent if it would not be to his or her advantage, but see paragraph 21.04 for waiver of retired pay.



	b.  Referral to VSO.  Prior to an acceptance of an election made by the fiduciary of an incompetent, refer the case to the Fiduciary and Field Examination activity for their review and comment as to whether or not an election is advantageous. 
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SUBCHAPTER II.  ELECTIONS BETWEEN PENSION PROGRAMS



20.07  GENERAL PROVISIONS



	a.  Old Law or Section 306 Pension and Improved Pension.  Those persons who were receiving or entitled to receive pension on December 31, 1978, under laws then in effect, have a right to continue such pension, if otherwise entitled, or to elect to receive pension under Public Law 95-588 (Improved Pension) (38 CFR 3.711 and 3.960).



	(1)  Veteran Found Not PT.  The right of continued entitlement to Section 306 or Old Law pension is not protected when a veteran in receipt of pension on December 31, 1978, is found to be not permanently and totally disabled after that date but is again found entitled at a later date.



	(2)  Income Is a Bar.   The right of continued entitlement is not protected when income becomes a bar after December 31, 1978, unless entitlement is later reestablished from the date of termination.



	(3)  Not Entitled to Section 306 or Old Law Pension on December 31, 1978.  If pension was discontinued for any reason prior to December 31, 1978, and entitlement to pension did not exist on that date, award benefits only under the Improved Pension law if a claimant becomes entitled after that date.



	(4)  A&A/Housebound.  Refer A&A and Housebound claims filed by Section 306 and Old Law pensioners to the rating board.  Do NOT refer claims to the board if they are for A&A based on nursing home status.  If election of Improved Pension is not in the claimant's financial interest, even with A&A benefits, or the claimant did not submit current medical evidence, do not refer the claim to the rating board.



	(a)  Disallowance.  If election of Improved Pension plus A&A is not in the claimant's financial interest, disallow the claim.



	(b)  Current Medical Evidence Needed.  If not submitted, advise the claimant of the need for current medical evidence showing probable entitlement to A&A or Housebound benefits.  Explain the need to elect Improved Pension in order to receive additional benefits.  Invite the claimant to elect Improved Pension.  Develop for any other evidence necessary to adjudicate the claim.  Continue the control previously established.  See part III, paragraph 1.04d.



	(c)  Rating Board Requests Medical Evidence.  If the rating board directs development for medical evidence, concurrently request the necessary medical evidence and explain the need to elect Improved Pension in order to receive additional benefits.  Invite the claimant to elect Improved Pension.  Develop for any other evidence necessary to adjudicate the claim.  Continue the control previously established.  See part III, paragraph 1.04d.



	(d)  A&A Granted.  If the rating board determines the claimant is in need of A&A, inform the claimant of the decision.  Explain that no additional benefits are payable unless Improved Pension is elected.  Notify the claimant of the right to elect Improved Pension.  Concurrently develop for all other information needed to adjudicate the claim.  Continue the control previously established.  See part III, paragraph 1.04d.



	(e)  Housebound Granted.  If the rating board determines that the claimant is in need of Housebound benefits, follow the procedures in subparagraph (a) above if election of Improved Pension is not in the claimant's financial interest.  Follow the procedures in subparagraph (d) above in all other cases.
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	(f)  Special Monthly Pension Denied.  If the rating board determines the claimant is not in need of A&A or Housebound benefits, disallow the claim.  Notify the claimant of the decision and provide procedural and appellate rights.



	b.  Spanish-American War and Improved Pension



	(1)  Entitled To Elect Improved Pension.  Spanish-American War veterans entitled to service pension under 38 U.S.C. 1512 may elect payments at the rates provided for Improved Pension under the conditions (other than service requirements) prescribed therein, regardless of when entitlement arose (38 CFR 3.712 and 3.960).



	(2)  A&A.  Pay Spanish-American War veterans entitled to additional pension for A&A whichever is the greater benefit -- service pension under 38 U.S.C. 1512 or Section 306 pension -- if Improved Pension has NOT been elected.  No election between programs is required and unlimited changes may be made to pay the greater rate.  Make appropriate adjustments at any time routine handling of the claims folder reveals a greater rate is payable.  The adjustments will be effective the first day of the month in which the change is warranted (38 CFR 3.712a(2)).  If Improved Pension benefits are elected, this election is irrevocable, and the veteran may no longer receive any benefit other than Improved Pension.



	(a)  Development of Income.  Before Improved Pension rates may be paid, develop income, net worth and dependency status.  



	(b)  Reduction of Pension Due to Hospitalization.  If reduction due to hospitalization is required and Improved Pension has not been elected, make payment under the program -- service pension or Section 306 pension -- that will provide the greater rate at all times during the period of hospitalization.



	(3)  WRO Jurisdiction.  The Washington Regional Office has jurisdiction for all authorization actions involving Spanish-American War Veterans (pt. II, par. 4.01c(1)).



	(4)  Award Preparation.  If one VA benefit has been elected over another, prepare an award in accordance with procedures set forth in part V, chapter 6 with particular emphasis on the following:



	(a)  Reason Code.  Use reason code 30 (Election) on the first award line to reflect the election or change of VA benefits.



	(b)  Entitlement Code.  Use the appropriate entitlement code consistent with the active duty dates and type of benefit payable.  See appendix C, table A.



20.08  EXERCISE OF RIGHT OF ELECTION



	a.  Action Upon Receipt.  An election by the veteran or on the veteran's behalf (par. 20.05) is binding on his or her dependents, including an estranged spouse or children not in his or her custody.  If an election is received, defer award action if the monthly rate of pension under the Improved Pension law would be less than the current monthly rate under the prior law, or may not otherwise be in the veteran's financial interest.  In addition, under Public Law 96-272, no election or reelection of Improved Pension may be accepted from persons residing in States in which Medicaid eligibility is contingent on receipt of Aid to Families With Dependent Children (AFDC) or SSI unless the claimant has first been informed that the election may result in loss of medical assistance (Medicaid), and that he or she is not required to make the election in order to receive AFDC or SSI benefits.  For purposes of SSI, the following States are affected:
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	Alabama	Florida	Nevada	South Caroline

	Alaska	Georgia	New Jersey	South Dakota

	Colorado	Idaho	New Mexico	Texas

	Delaware	Iowa	Oregon	Wyoming



For AFDC purposes, the law also applies to Indiana, Mississippi, Missouri and Ohio.



	b.  Notice to Claimant



	(1)  Election Not in Claimant's Interest.  If election of Improved Pension may not be in the claimant's financial interest, inform the claimant by locally generated letter of the exact monthly rates payable under each law for the periods indicated.  Tell the claimant that, because of the possible adverse result, further action on the election will not be taken unless he or she furnishes a signed statement expressing a desire to receive the possible lesser benefit.  Also inform the claimant, if appropriate, that the election may be deferred and of the effective date of a later beneficial election.  Do not maintain a control.



	(2)  Election by Persons in Specified States.  On receipt of an election by a person in any of the States indicated above and a determination that greater benefits would be payable, advise the claimant as provided in addendum A.  Take no award action unless the claimant responds in writing to that letter.  Do not maintain a control.



	(3)  Election Accepted by VA.  If the election would be to the claimant's advantage or a response is received indicating a desire to proceed with an election not considered in the claimant's interest or under the special provisions of Public Law 96-272, process the election.  Notify the beneficiary of the action taken with the Benefits Delivery Network (BDN)-generated award letter unless a locally generated letter is otherwise deemed appropriate.



20.09  FINALITY OF ELECTION



	An election of Improved Pension must be a positive act of the claimant or fiduciary, including a spouse-payee under 38 CFR 3.850(a) and 38 CFR 13.57, a parent-custodian recognized under 38 CFR 3.850(c) or by the Director of a VA medical center when no fiduciary has been appointed for an incompetent patient.  However, do not consider the fact that an election may have been prompted by requirements of SSI or AFDC (that a person applying for or receiving SSI or AFDC also apply for Improved Pension as a greater benefit) a basis for revocation of an otherwise valid election.  This applies to persons not included under the provisions of Public Law 96-272 because of residence in states other than those specified in paragraph 20.08a or any institutionalized persons receiving Medicaid assistance (although not in receipt of SSI or AFDC) without regard to state of residence.  An election is final and irrevocable after a pension check received thereunder is negotiated except that an election is voidable by the claimant when:



	a.  Claimant Incompetent.  The claimant makes the election and is subsequently found to have been mentally incompetent at the time the election was made.



	b.  New Rate Less.  The amount awarded pursuant to the election is at a higher rate than is justified by the evidence then of record in the claims folder if it is subsequently found on the basis of the same evidence that there was entitlement only to a lower rate.
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	c.  Right of Election Provisions Not Followed.  The provisions of paragraph 20.08 regarding deferral of action and fully informing claimant of the effects of the election were not followed.



	d.  Election Based on Erroneous Information.  The election was based on erroneous information furnished by VA.



Direct Deposit—Electronic Funds Transfer (DD/EFT).  If revocation of election is

 received prior to the second payment being made at the Improved Pension rate.
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SUBCHAPTER III.  FEDERAL EMPLOYEES' COMPENSATION ACT



20.10  GENERAL INFORMATION



	This subchapter applies when benefits are payable by the office of Workers' Compensation Programs (OWCP) because of disability due to civilian employment as well as when FECA (Federal Employee Compensation Act) benefits are payable based on military service.  Regulatory information is contained in 38 CFR 3.708.  Specific provisions applicable to death cases are covered in subchapter X.



20.11  RESTRICTIONS ON CONCURRENT PAYMENTS



	a.  Compensation.  Concurrent payments of VA disability compensation or DIC and FECA are prohibited when based on service connection (including 38 U.S.C. 1151) for the same disability or death due to:



	(1)  Military service prior to January 1, 1957, or



	(2)  Civilian employment on or after September 13, 1960.



NOTE 1:  FECA benefits are not payable for disability or death incurred on or after January 1, 1957, based on military service.



NOTE 2: Persons receiving payments of FECA based on civilian employment concurrently with VA benefits based on awards approved prior to September 13, 1960, may continue to receive both benefits so long as entitlement exists (38 CFR 3.958).



	b.  VA Pension



	(1)  Military Service.  Concurrent payments of VA pension (death or disability) and FECA are prohibited based on service prior to January 1, 1957.  See NOTE I above.



	(2)  Civilian Employment



	(a)  Pension and FECA.  The prohibition against concurrent payments of pension and FECA based on civilian employment was removed effective April 7, 1970 (38 CFR 3.708(b)).



	(b)  Effective Date.  The provisions of 38 CFR 3.114(a) apply in determining the effective date of a pension award concurrently with FECA when authorized solely by reason of the liberalizing VA regulation.  The review may have occurred at the request of the claimant or his or her authorized representative or may have been routinely encountered.



		

	Disability or Death	Disability or Death

Basis for FECA Entitlement	Compensation or DIC	Pension	



Disability or death due

to military service:	Prior to 1-1-57



	Bar to concurrent payment - Election required.



	On or after 1-1-57, FECA not payable based on 

	military service ( No concurrent entitlement.

			

20-III-1

�M21-1, Part IV			May 2, 2003

Change 169 Erratum



			

Civilian employment

award action taken:	Prior to 9-13-60	Prior to 4-7-70

	No bar--Election	Bar to concurrent 

	not required	payment--Election 

		required



				On or After 9-13-60	On or After 4-7-70

	Bar to concurrent	No bar ( Election

	payment ( Election	not required

	required

__________________________________________________________________________________



	c.  Veterans' Educational Benefits Under 38 U.S.C. Ch. 31.  There is no bar to concurrent payment of FECA and subsistence allowance for vocational rehabilitation under 38 U.S.C. ch. 31.



	d.  Dependents' Educational Assistance.  A spouse, son or daughter has independent entitlement to educational assistance under 38 U.S.C. ch. 35.  Pay DEA without regard to the fact that the veteran is receiving FECA benefits.



NOTE:  There is no bar to concurrent payment of FECA and any benefits by VA when such benefits are not based on the same disability or death (38 CFR 3.708(b)(2)).



20.12  PROCESSING OF CLAIMS



	a.  General.  Carefully examine applications for compensation to determine if the claimant has applied for or is receiving benefits from the OWCP.



	b.  Benefits Payable.  Award VA benefits determined to be payable without regard to possible entitlement to benefits from the OWCP unless there is in file:



	(1)  A copy of the claimant's election to receive FECA benefits or



	(2) Notice, either from the OWCP or from the claimant or his or her representative, that a claim has been filed with the OWCP.



	c.  OWCP Request for Payment of VA Benefits.  Award VA benefits in any case where the OWCP requests that VA proceed with the adjudication of the claim.  Such requests may be received in a limited number of cases when a considerable delay in adjudicating is anticipated by the OWCP.



20.13  ELECTIONS



	a.  When Required



	(1)  Restriction on Concurrent Payments.  An election between FECA and VA benefits is required for any period in which there is a restriction on concurrent payment of both benefits for the same disability.  The term "same disability" means disability resulting from the same disease or injury, including the increase in a preexisting disability caused by an on-the-job injury for which FECA and VA benefits are payable concurrently.
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	(2)  Future Increases in Compensation.  OWCP does not assign evaluation percentages for disabilities.  For FECA purposes, a claimant is either employable or unemployable.  If a veteran receives compensation for a particular disability and OWCP later grants FECA benefits because the same disability was aggravated by an on-the-job injury, an election is required between FECA and any future increases in disability compensation.  It is not necessary to determine whether or not future increases in the evaluation of the service-connected disability are related to the on-the-job injury.  Once FECA has been granted for a disability, all subsequent increases in compensation related to the SAME disability are subject to election.



	(3)  Disability Not Subject to Election.  If the veteran's combined evaluation includes disabilities which are subject to election and disabilities which are not subject to election, pay the veteran at the rate which can be supported by combining all disabilities which are not subject to election.  If one of the veteran's service-connected disabilities was aggravated by an on-the-job injury so that an election between VA and FECA is required as to the increased evaluation, determine the rate of compensation by combining the evaluation prior to the on-the-job injury with the evaluations of any other disabilities which are not subject to election.



	EXAMPLE 1.  The veteran, a Government employee, is disabled by active pulmonary tuberculosis.  VA finds that the disease was manifest within the presumptive period after service and grants service connection.  OWCP finds the disease is related to the veteran's employment and grants FECA.  The veteran has potential eligibility to both FECA and VA benefits for the same disease and disability.  An election is required.



	EXAMPLE 2.  The veteran, a Government employee, has a service-connected back disability, rated 20 percent disabling.  The disability is aggravated by an on-the-job injury.  VA increases the back disability rating to 40 percent.  OWCP grants benefits for the back injury.  An election is required between FECA and the increased rate of VA compensation.  This does not bar continued payment of VA compensation for the back disability at the preinjury, 20-percent rate.  If FECA is elected, process an amended award with the 40-percent rating, continuing the monthly rate for the 20-percent evaluation and, using special law code 10, withholding the difference between the 40-percent and 20-percent monthly rates under withholding code 1.



	EXAMPLE 3.  The veteran, a Government employee, has a service-connected knee disability, rated 20 percent disabling.  The knee is reinjured in an on-the-job accident and OWCP grants benefits for the knee injury.  VA determines the injury does not warrant any change in evaluation of the service-connected disability and continues the 20-percent rating.  The facts do not establish that FECA is predicated on the same disability as VA compensation.  No election is required and the veteran may continue to receive 20-percent VA compensation in addition to the FECA award.



	EXAMPLE 4.  The veteran, a Government employee, has a back condition rated 10 percent disabling and a knee disability rated 10 percent disabling.  The knee is reinjured in an on-the-job accident and OWCP grants benefits for the knee injury.  VA increases the knee disability rating to 20 percent effective October 1, 1993 (30-percent combined evaluation).  Effective October 1, 1994, VA increases the evaluation of the veteran's knee disability to 40 percent (50-percent combined evaluation).  An election is required between FECA and any amount over the 10-percent rate paid for the knee disability.  Pay the veteran at the 20-percent rate, effective October 1, 1993, with a type 1 withholding for the difference between the 30-percent rate and the 20-percent rate.  Effective October 1, 1994, continue payment at the 20-percent rate but increase the withholding to the difference between the 50-percent rate and the 20-percent rate.
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	EXAMPLE 5.  A veteran with a spouse and child is rated 20 percent disabled for a service-connected knee disability and 10 percent disabled for a service-connected back condition (combined evaluation - 30 percent).  OWCP finds that the back condition is related to the veteran's employment and grants FECA.  Pay the veteran at the 20-percent rate.  Establish a type 1 withholding for the difference between the 30-percent rate (with additional amounts for dependents) and the 20-percent rate.



	EXAMPLE 6.  A veteran has the following service-connected disabilities: back condition ( 30 percent, heart condition ( 30 percent, knee disability ( 20 percent (combined evaluation - 60 percent).  The veteran's back is reinjured in an on-the-job accident and OWCP grants benefits for the back condition.  VA increases the evaluation of the back condition to 40 percent (combined evaluation ( 70 percent) and grants individual unemployability.  An election is required between FECA and any amount over the 60-percent rate.  Since the veteran no longer meets the requirements of 38 CFR 4.16, pay at the 60-percent rate and establish a type 1 withholding for the difference between the 100-percent and 60-percent rates.  Also consider whether the effect of all the veteran's disabilities which are not subject to election is such as to warrant a grant of individual unemployability based on an extraschedular evaluation approved by Central Office.  See part VI, paragraph 3.06b.  Pay the 100-percent rate only if the extraschedular evaluation can be granted without regard to the disabilities which are subject to election.



NOTE:  If the veteran is a military retiree and the master record shows both SL codes 06 and 10, automatic adjustment of the award for VA legislative rate increases is not possible.  The data exchange with the military finance center is not capable of showing the net amount payable.  Therefore, write to the military finance center and show the net amount of compensation payable.  See paragraph 21.07d(2).



	b.  OWCP Obtains Election.  In any case when claims for FECA and VA benefits are involved, VA will never request the claimant to furnish an election to receive VA benefits.  See paragraph 20.20.



	c.  Irrevocability



	(1)  Disability/Death Prior to January 1, 1957.  If FECA is based on disability or death resulting from military service and incurred prior to January 1, 1957, an election to receive VA Pension, compensation or DIC is irrevocable.  However, if FECA was elected, a reelection to receive DIC benefits is acceptable.



	(2)  Based on Civilian Employment.  If FECA entitlement is based on civilian employment, an election on or after September 13, 1960, to receive FECA or VA disability compensation or DIC based on the same disability or death, is irrevocable.  However, if FECA was elected in lieu of VA pension prior to April 7, 1970, pension may now be authorized concurrently with FECA (par. 20.17b(2)).



	(3)  FECA Terminates.  There is no bar to payment of VA benefits for the disability on which FECA benefits were predicated after the FECA award ends.



	EXAMPLE.  An on-the-job injury warrants an increase in a rating for a service-connected back disability from 20 to 40 percent.  FECA grants benefits for the on-the-job back injury for the period March 1993 to April 1994 and the veteran elects FECA.  The FECA award ends in April 1994.  The veteran may continue to receive VA compensation for back disability at the pre-injury, 20-percent rate, along with the FECA award, and the VA award may be increased to the 40-percent rate for back disability, if otherwise in order, from the April 1994 date, the ending date of the FECA award.  The increased rate of VA compensation is NOT subject to 38 CFR 3.31.
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20.14  ADJUDICATION OF CLAIMS FOR DUAL BENEFITS



	a.  General.  If there is notice of record that a claim has been filed with the OWCP, adjudicate the claim to determine benefits potentially payable.  During development, prominently mark the claims folder so that premature award action will not be taken in the case.



	(1)  Letter to OWCP.  Send a letter to the Office of Workers' Compensation Programs, P.O. Box 37117, Washington, DC 20013-7117, advising them of:



	(a)  The VA benefit potentially payable.



	(b)  The disabilities on which such benefits are based.



	(c)  The effective date of award.



	(d)  The monthly rate payable.



	(e)  The effect of an election as to overall VA entitlement.



	(f)  The name and address of the claimant.



	(2)  Copy of Election.  Request the OWCP to obtain the claimant's election and to furnish the requesting VA office a copy.



	(3)  Claim Disallowed.  Disallow the claim and notify the claimant of the referral to the OWCP because of the prohibition against concurrent benefits.  Tell the claimant that he or she will be informed by OWCP as to his or her dual entitlements and right of election.



	b.  FECA Benefits Elected



	(1)  Disallowance.  If a copy of the claimant's election to receive FECA benefits is received prior to complete adjudication of the claim, discontinue adjudicative action and disallow the claim.  Notify the claimant of the fact and reason for disallowance.  Do not include notice of the right to appeal in the letter.



	(2)  Adjustment of Running Award.  If a veteran with a running award reports receipt of FECA benefits, reduce or discontinue payments (to the extent the same disabilities are involved) on the day proceeding the date the FECA award became effective.  See 38 CFR 3.500(e).  If notice of FECA payments is received from a source other than the veteran, furnish an advance notice of proposed adverse action and allow the veteran 60 days to respond before making any adjustment.  Forward the claims folder to Finance by OF 41, Routing and Transmittal Slip.  Ask Finance to send a letter to the OWCP over the signature of the Chief of Finance or Support Services showing the following:



	(a)  All periods covered by award action.



	(b)  The rate being paid at date of discontinuance.



	(c)  The total overpayment created for the period of dual payment.



	c.  VA Benefits Elected.  If VA benefits are elected subsequent to award of FECA benefits, the OWCP will generally discontinue payments as of the end of the month following the month in which that agency receives the claimant's election to receive VA benefits.  OWCP will furnish VA information as to FECA benefits paid.
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	(1)  Effective Date.  Determine the award effective date under normal effective date regulations.  Annotate the award "Subject to FECA payments of $___."



	(2)  Election Not Required.  Award the entire compensation benefit payable for any service-connected disabilities for which an election is not required.  See paragraph 20.19.   Establish a type 1 withholding for the difference between the total compensation benefit payable and the amount payable for any service-connected disabilities for which an election is not required.



	(3)  Zero Out Withholding Date.  Zero out the withholding if the total amount withheld equals the amount of the FECA payments.  If it appears there may be future rate changes before the withholding is zeroed out, establish a master record diary under reason code 30 for the month after that during which the withholding will zero out.  When the diary matures, determine if the "zero out" date must be adjusted because of legislative or other rate changes.  The objective is to withhold an amount equal to the amount of FECA payments received by the veteran for disabilities subject to election.  If necessary, request assistance from Finance in calculating the "zero out" date.
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SUBCHAPTER IV.  WAIVER OF DISABILITY BENEFITS

DURING RESERVE TRAINING DUTY



20.15  WAIVER OF VA BENEFITS TO RECEIVE MILITARY PAY AND ALLOWANCES



	Active or inactive duty training pay (drill pay) cannot legally be paid concurrently with VA disability compensation or pension benefits.  10 U.S.C. 12316 and 38 U.S.C. 5304(c)  A veteran must waive either VA benefits or military pay and allowances.  However, in most instances it will be to the veteran’s advantage to waive VA benefits.  Those veterans desiring to retain military pay and allowances (drill pay) received for the performance of active/inactive duty must complete VA Form 21-8951 or VA Form 21-8951-2, “NOTICE OF WAIVER OF VA COMPENSATION OR PENSION TO RECEIVE MILITARY PAY AND ALLOWANCES.”



20.16  VA FORM 21-8951—ONE-TIME WAIVER AND ANNUAL WAIVER



	From 1989 until 1995, VA Form 21-8951 was a 1-time waiver.  The intent was that the 1-time waiver would remain in effect as long as the reservist/guardsman stayed in the Reserves/National Guard.  We anticipated that benefits would be automatically adjusted based upon information VA obtained from the Department of Defense (DOD) through the Defense Management Data Center (DMDC) regarding drill pay days and active duty/annual training days.  However, 1-time waivers are no longer valid and those veterans wishing to retain military pay and allowances must now file annual waivers. 



20.17  HINES PROCESSING OF INITIAL TAPE RECEIVED FROM DMDC



	a.  DMDC Sends Tape of C&P Beneficiaries to Hines.  At the end of the fiscal year, DMDC will send to the Benefits Delivery Center (BDC) at Hines a tape which identifies reservists/guardsmen who received drill pay and who also received VA benefits during the fiscal year just ended.  If there has been an interruption in getting this data from DMDC, the tape may furnish drill pay data for one or more prior years as well. 



	b.  Updating Active Reservist Indicator.  Before running this tape, Hines will reset the ACTIVE RESERVIST field on the M15 screen by returning the ACTIVE RESERVIST indicator to “N” and resetting to "000" the number of days for all master records.  When the tape is run, Hines will update the ACTIVE RESERVIST field to "Y" and insert the number of drill days for the prior fiscal year for those individuals appearing on the tape from DMDC.  If drill pay data for multiple fiscal years is received from DMDC, the number of days displayed in the ACTIVE RESERVIST field will be for the most recent fiscal year.



	c.  Hines Generates VA Form 21-8951 from DMDC File.  The DMDC tape of individuals who received both VA benefits and drill pay will be used by Hines BDC to generate VA Forms 21-8951 with preprinted identification and drill pay data.  Hines BDC will send VA Form 21-8951 to each reservist/guardsman identified on the match.   VA Form 21-8951 will inform the veteran that DMDC has identified him or her as a reservist or guardsman who has received active or inactive duty training pay.  The form further advises the veteran that training pay cannot legally be paid concurrently with VA disability compensation or pension benefits.  The form displays identifying information from the master record, the return address of the regional office of record, and the number of drill days obtained from the electronic file provided by DMDC.  If the form displays drill pay information for multiple fiscal years, the number of drill pay days will be shown by fiscal year.  



	d.  Options on VA Form 21-8951.  The VA Form 21-8951 mailed to the veteran will give the individual the following options:  (a) the veteran can check a box indicating agreement with the number of drill days printed on the form and agree to waive a corresponding number of days of VA benefits; (b) the veteran can indicate that the number of drill pay days shown on the form is incorrect, enter the correct number of days, and agree to waive a corresponding number of days of VA benefits; (c) the veteran can indicate that he or she received no drill pay during the fiscal years shown on the form; or (d) the veteran can elect to waive drill pay in order to receive VA benefits.

		20-IV-1

�M21-1, Part IV	July 1, 2004

Change 201



20.18  NUMBER OF DAYS OF VA BENEFITS TO BE WAIVED



	a.  General.  The U.S. Army Reserves and National Guard base their waivers on actual paid attendance.  This normally consists of 48 armory drills or training sessions and 15 days of active duty training; however, waivers from reservists made in accordance with their respective regulations are acceptable.



	(1)  Days to be Reported.  Reserve components are to report the number of days during the fiscal year for which members received drill pay as 1 full day's duty pay for each 4-hour training assembly attended.  Therefore, it is possible that on a "drill weekend" a reservist could receive 4 days of drill pay as he or she would be credited with attending two drill assemblies each day.



	(2)  Processing Waivers.  When processing drill pay waivers, the number of days of duty pay should be reported rather than the number of calendar days on which drill attendance occurred.  Request clarification from the reserve component if questions arise as to their method of reporting.



	(3)  Active Duty Training Pay.  A reservist receives only 1 day's pay for each day of the 2-week annual active duty training period (summer camp) which he or she attends.  This period is not to be confused with the drill weekends.



	EXAMPLE.  Certification is received from the reserve unit that Sgt. Ngo Doe attended drill on 24 days (this is generally two sessions each day) and also had 15 days of active duty training.  Since Sgt. Doe will be credited with 2 days of pay each full drill day, charge him with 48 days for waiver purposes plus the 15 days of summer camp, resulting in 63 days of compensation being waived.



	b.  No-Pay Status.  When reservists are in a no-pay status for all of their inactive duty training and are paid only for active duty training at summer camp or equivalent, use the number of paid days served for a no-pay period as provided by paragraph 20.26.



	c.  Traveltime.  In computing the number of days VA benefits must be waived, include any authorized traveltime for which service pay and allowances are paid.



20.19  REGIONAL OFFICE ACTION UPON RECEIPT OF WAIVER



	a.  Waiver Forms.  Veterans may submit drill pay waivers on the computer-generated VA Form 21-8951 or on VA Form 21-8951-2.  The VA Form 21-8951-2 is a depot-stocked form similar to the computer-generated 21-8951 form and may be used in lieu of VA Form 21-8951.  The main difference is that the VA Form 21-8951-2 does not have training days and identifying information preprinted on the form so this information must be written in by the veteran or by the reserve component.  



	b.  Reviewing Waiver Forms for Completeness.  Before processing VA Form 21-8951 or VA Form 21-8951-2, make sure all required entries have been completed.  If the veteran agrees with the number of training days shown on the form or reports more days, do not return the form because the signature of the unit commander is missing.  When the veteran reports fewer training days, the form must be signed by the veteran’s unit commander or designee and is incomplete if this information is missing.  Return the incomplete form, or a form with no signatures, to the veteran for completion and advise the veteran that failure to complete or sign the form may result in reduction of his or her VA benefits.  However, see paragraph g below where the veteran denies having received drill pay.



	c.  Make Drill Pay Adjustments Prospectively.  When a properly completed and signed form is of record, adjust the award prospectively.  If the veteran indicates that the preprinted drill pay information on the form is correct, adjust based on the preprinted information.  If the veteran indicates that the preprinted drill pay information on the form is not correct and has furnished different information, adjust based on the information furnished by the veteran, provided the form is signed by the unit commander or designee and you have no other reason to question the validity of the information furnished by the veteran.   Make all drill pay adjustments prospectively, regardless of the fiscal year in which the drills were actually conducted.  
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NOTE:  There is an exception to this procedure when the veteran’s rate has been decreased after drill pay was received.  See par 20.26(d).



	d.  Determining Rate at Which to Withhold.  Withhold at the rate in effect on the last day of the fiscal year in which the drill was held.  



EXAMPLE:  A veteran has a service-connected disability evaluated at 10 percent.  Waiver is received for 63 days of drill pay for FY94 (10/93–9/94).  Withhold the at the rate of $87 for 63 days.  $87 per month is the 10 percent compensation rate in effect on the last day of fiscal year 1994 (9/30/94).



	e.  Pay Difference to Veteran.  Pay the veteran the difference between the rate for the fiscal year for which the drill occurred and  the rate in effect on the date the withholding is effected.  



EXAMPLE:  A veteran has a service-connected disability evaluated at 10 percent.  Waiver is received for 63 days drill pay for FY94 (10/93–9/94).  The award is processed on March 14, 1995, when the monthly rate in effect for 10 percent compensation is $89.  Effective 4/1/95 the award should withhold $87 (the 10 percent rate in effect on the last day of FY94) and pay $2 (the difference between the 4/1/95 rate and the 9/30/94 rate).  Effective 6/4/95 zero out the withholding and pay the full monthly rate of $89.



	f.  Prospective Drill Pay Waivers.  A veteran may waive drill pay  prospectively.  If that happens, you may not know the rate in effect on the last day of the fiscal year at the time the award is processed.  Therefore, withhold at the current rate.  If a later adjustment involves going back over the same award period, withhold at the rate in effect on the last day of the fiscal year.  Do not establish a control or adjust the award solely for the purpose of charging at the rate in effect on the last day of the fiscal year.



	g.  Veteran Alleges No Drill Pay Received.  If the veteran indicates on the form that he or she received no drill pay during the fiscal year or years in question or that he or she is not a member of the Reserve or Guard, review the file for other evidence that the veteran is a Reserve or Guard member.  If there is reason to question the veteran’s statement, initiate development to include a Field Examination (part 3, chapter 8) where appropriate.  If there is no reason to question the veteran’s statement, CORR the Active Reservist indicator on the M15 screen to “N” and the number of days to “000.”  This will delete the master record diary for issuance of a followup VA Form 21-8951 to the veteran.  See par. 20.22.  If the veteran indicates that he or she received no drill pay during the fiscal year or years in question or that he or she is not a member of the Reserve or Guard, the signature of a unit commander or designee is not required on VA Form 21-8951.



	h.  Veteran Elects to Waive Drill Pay to Receive VA Benefits.  If the veteran indicates that he or she elects to waive military pay and allowances in order to retain VA benefits, CORR the Active Reservist indicator on the M15 screen to “N” and the number of days to “000.”  This will prevent issuance of a follow-up VA Form 21-8951 to the veteran.  See par. 20.22.  Make a copy of the VA Form 21-8951 or other document waiving drill pay for the file and send the original to VA Central Office (212).  VACO will forward the form to the appropriate service department finance center.  Indicate on the routing slip that the VA Form 21-8951 is being referred under M21-1, part IV, par. 20.19h.  Annotate the file copy to show that the original was sent to VACO and the date it was sent.  At local option, consider telephoning the veteran prior to sending the waiver form to VACO to make sure that the veteran understands the effect of the waiver and the likelihood that military pay and allowances will exceed the amount of VA benefits that would be lost if the veteran waived VA benefits.



20.20  PREPARATION OF DRILL PAY WAIVER AWARDS



	a.  General.  On receipt of VA Form 21-8951 or VA Form 21-8951-2, provide a no-rate period for the entire number of days waived, effective the first day of the month following approval of the award.



	(1)  Change Reason Code.  Use change reason code 19, "Veteran in receipt of active duty pay," for the award lines reflecting both the beginning and ending of the no-rate period.  Any award line between the beginning and ending dates of the no-rate period must also show change reason code 19.
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	(2)  401 Screen.  A “Y” and the number of training days from the interface with DMDC will be displayed on screen 401, “Special Conditions,” in the DRILL PAY WAIVER field.  If the displayed days are different from the information reported by the veteran, enter the correct number of training days on the 401 screen.  If multiple years are involved, enter the number of training days for the most recent period.  At the same time you do the award, process a CORR transaction to the ACTIVE RESERVIST field on the M15 screen.  The CORR should change the “Y” indicator to a “W” and enter the correct number of training days if different from the number of days displayed.



	b.  Cases Involving Temporary Increases.  If the veteran is entitled to a 100 percent rate as a temporary increase (par. 29 or 30 of the rating schedule) on the last day of the fiscal year in which the drill occurred, adjust the award prospectively at the permanent rate as opposed to the temporary 100 percent rate.



	c.  Cases Involving Increases in Rates.  If a drill pay waiver is received for a prior period and there has been a subsequent increase in the VA rate, adjust the award to provide for withholding of the permanent rate (i.e., not including increases under par. 29 or 30 of the rating schedule) in effect on the last day of the fiscal year to which the waiver pertains.  



	EXAMPLE 1.  A waiver of 63 days is received and adjudicated in January 1999 for active/inactive duty training completed during fiscal year 1994 for a 10 percent veteran. The last day of FY 1994 is September 30, 1994.  The 10 percent compensation rate in effect on September 30, 1994, was $87.  The 10 percent compensation rate in effect on February 1, 1999, was $96.

403 Screen

DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

02-01-99	19	0009.00	71	10	00/00	0 0				0087.00

04-04-99	19	0096.00	71	10	00/00	0  0				0000.00



	EXAMPLE 2.  A prospective certification of reserve duty for 55 days to be completed in the future during fiscal year 1999 is received and processed for a 10 percent veteran during December 1998.  The 10 percent compensation rate in effect on January 1, 1999, was $96.  The 403 screen would show the following:



403 Screen

DATE	RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

01-01-99	19	0000.00	71	10	00/00	0 0				0096.00�02-26-99	19	0096.00	71	10	00/00	0  0				0000.00�

	EXAMPLE 3.  A waiver of 63 days is received and adjudicated in January 1999 for fiscal year 1994.  A veteran with no dependents was entitled to receive the 10 percent rate on September 30, 1994, which is the last day of fiscal year 1994.  The evaluation was increased to 30 percent effective December 1, 1994.  The 10 percent compensation rate in effect on September 30, 1994, was $87.  The 30 percent rate in effect on February 1, 1999, was $282.  The 403 screen would show the following:



403 Screen

DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

02-01-99	19	0195.00	71	30	00/00	0 0				0087.00

04-04-99	19	0282.00	71	30	00/00	0  0				0000.00



	EXAMPLE 4.  A waiver of 63 days is received and adjudicated in January 1999 for fiscal year 1994.  A married veteran was increased from 10 percent to 30 percent effective September 15, 1994.  The 30 percent rate was paid as of October 1, 1994, under the provisions of 38 CFR 3.31.  Withhold at the 30 percent rate in effect on September 30, 1994, which is the last day of fiscal year 1994, even though the veteran was not actually paid the 30 percent rate until October 1, 1994.  Title 38 CFR 3.31 provides that beneficiaries will be deemed to be in receipt of monetary benefits during the period between the effective date of the award and the date payment commences.  The 
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30 percent compensation rate in effect on September 30, 1994, for a veteran with a spouse was $284. The 30 percent compensation rate in effect on February 1, 1999, for a veteran with a spouse was $316.   The 403 screen would show the following:



403 Screen

DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

02-01-99	19	0032.00	71	30	10/10	0 0				00284.00

04-04-99	19	0316.00	71	30	10/10	0  0				0000.00





	EXAMPLE 5.  A waiver of 63 days is received and adjudicated in January 1999 for fiscal year 1994.  A veteran with no dependents was evaluated as 10 percent disabled during fiscal year 1994.  However, in December of 1998 the veteran was granted 30 percent retroactively to April 1, 1992.  The last day of FY 1994 is September 30, 1994.  The 30 percent compensation rate in effect on September 30, 1994, was $253.  The 30 percent compensation rate in effect on February 1, 1999, was $282.  The 403 screen would show the following:



403 Screen

DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

02-01-99	19	0029.00	71	30	00/00	0 0				0253.00

04-04-99	19	0282.00	71	30	00/00	0  0				0000.00



	EXAMPLE 6.  A waiver is received and adjudicated in April 1999 for 55 days in fiscal year 1995 and 55 days in fiscal year 1996.  The veteran’s evaluation has been 10 percent at all times.  The last day of FY 1995 was September 30, 1995, when the 10 percent rate was $89.  The last day of FY 1996 was September 30, 1996, when the 10 percent rate was $91.  The 10 percent rate in effect on April 1, 1999, was $96.



403 Screen

DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

04-01-99	19	0007.00	71	10	00/00	0 0				0089.00

05-26-99	19	0005.00	71	10	00/00	0  0				0091.00

07-21-99	19	0096.00	71	10	00/00	0  0				0000.00



	d.  Cases Involving Decreases in Rates.  If a drill pay waiver is received for a prior period and there has been a subsequent decrease in the VA rate so that the prospective monthly rate is less than the monthly rate which must be withheld for the retroactive period, adjust the award retroactively as of the latest award line in the master record for which the monthly rate equals or exceeds the rate which must be withheld for the number of days required to be withheld. 



	EXAMPLE:  A waiver of 55 days is received and adjudicated in January 1999 for active/inactive duty training completed during fiscal year 1994.  The veteran received compensation at the 10 percent rate on September 30, 1994, which was the last day of fiscal year 1994.  However, the veteran was reduced to 0 percent and the compensation award was stopped effective April 1, 1998.  The last award line in the system prior to the April 1, 1998, no rate line is a 37 line for $95 on December 1, 1997.  The 10 percent compensation rate in effect on September 30, 1994, was $87.



403 Screen

DATE	RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD

12-01-97	19	0008.00	71	10	00/00	0 0				0087.00

01-26-98	19	0095.00	71	10	00/00	0  0				0000.00

04-01-98	34	0000.00	71	00	00/00	0  0				
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20.21  COMPUTATION OF NO-RATE PERIOD ON AWARD



	VA benefits must be waived for the total number of days for which active and inactive duty training pay is received.  The computation of VA payments is based on a standard 30-day month; the 31st of any month is not counted.  February is also counted as a 30-day month.



	EXAMPLE 1.  A waiver of 55 days is received and adjudicated in December.  The award based on this waiver would show "No Rate" from January 1 through February 25.  Resume payment of full rate effective February 26.



	EXAMPLE 2.  For a waiver of 55 days received in December but adjudicated in January, the award would show "No Rate" from February I through March 25.  Resume payment of full rate effective March 26.



20.22  ACTION WHERE VETERAN FAILS TO RETURN VA FORM 21-8951 MAILED BY HINES 



	a.    Master Record Diary for Return of VA Form 21-8951.  At the time VA Form 21-8951 is mailed to the veteran (par. 20.17c), a master record diary is set for 90 days.  Processing a drill pay waiver award and entering a “W” in the ACTIVE RESERVIST field on the M15 screen via a CORR will prevent issuance of a followup VAF 21-8951 (par. 20.20a(2)).  Also, setting the Active Reservist Indicator to “N” and the number of days to “000” via a CORR transaction on the M15 screen will prevent issuance of a followup VAF 21-8951 (pars. 20.19g and h).



	b.  Generation of Followup VA Form 21-8951 When Master Record Diary Matures.  If there has been no CORR to set the Active Reservist Indicator to “W” or “N,” a diary matures 90 days after issuance of the initial VA Form 21-8951 by Hines BDC.  The maturing diary causes generation of two copies of the initial VA Form 21-8951. These copies are sent to the regional office of jurisdiction.



	c.  Determining that Correct Individual Has Been Identified by Match.  When you receive the two copies of the VA Form 21-8951 that was sent to the beneficiary 90 days previously, compare the identifying data on VA Form 21-8951 with information of record to make sure that the correct individual has been identified.  If it appears that the VA Form 21-8951 does not pertain to the veteran whose VA file number appears on the form, make sure that the veteran’s Social Security Number (SSN) is correct in the master record.  If not, enter the correct SSN.  If it appears that the VA Form 21-8951 was sent to an individual who is not subject to reduction for receipt of drill pay, set the Active Reservist Indicator to “N” and the number of days to “000” via a CORR transaction.   



	d.  Sending an Advance Notice of Proposed Adverse Action.  If it appears that the veteran has been correctly identified on the match and there has been no response to the initial VA Form 21-8951 that was sent 90 days previously, send the veteran an advance notice of proposed adverse action of the proposed reduction based on the assumption that the preprinted information on VA Form 21-8951 is correct.  Send one copy of the VA Form 21-8951 as an enclosure with the notice letter.  Retain the other copy of VA Form 21-8951 in the file.  If the veteran does not respond to advance notice of proposed adverse action notice within 65 days, adjust the award in accordance with par. 20.20.



20.23  RECOVERY BY VETERAN OF EXCESS WAIVER



	a.  General.  A veteran who waives drill pay prospectively (par. 20.19f) may recover payments of disability compensation or pension from VA for those days which were waived but for which the veteran did not receive drill pay, subject to the 1-year limitation contained in 38 CFR 3.654(c).  To apply for reimbursement of excessively waived benefits, the veteran must submit a statement signed by the commanding officer or designated representative, giving the unit of assignment, beginning date, ending date, total FY days for the drill period (waived/performed) and total excessive days/drills waived.
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	b.  Action on Application for Reimbursement.  After proper certification has been received, take award action to process reimbursement for the days for which the veteran did not receive drill pay.  Show the same starting date on the award of the no-rate period as in the award of reduction previously made.  Change the commencing date of payments following the no-rate period so that the new award will reflect accurately the exact number of days for which payment was received in accordance with the provisions of paragraphs 20.20 and 20.21.



	EXAMPLE 1.  Waiver was filed for 55 days.  The award provided a "No-rate" period of 55 days; withholding began March 1 and benefits were reinstated April 26.  Subsequently, a claim was filed for reimbursement for excess waiver of 20 days on the basis of 15 days of active duty for training and 20 periods of drill duty performed on 10 calendar days.  In this case, payment of training duty pay was made for only 35 days, not the 55 days previously certified.  On the amended award, again show a withholding effective March 1; change the commencing date of payments following the no-rate period to April 6, so that the new award will reflect only 35 days of drill pay.



	EXAMPLE 2.  Waiver was filed for 55 days.  The award provided "No-rate" period of 55 days.  Subsequently, a claim was filed for reimbursement for excess waiver of 20 days on the basis of 15 days active duty for training and 40 periods of drill duty performed on 20 calendar days.  Since payment of training duty pay was made for 55 days, no adjustment of the award is in order.  Disapprove the application.



20.24  INCAPACITATION PAY



	As discussed in VA General Counsel Precedent Opinion 10-90 dated April 30, 1990, military disability pay has been substantially altered over the last few years.  Concurrent payment of compensation or pension and "incapacitation pay" is now permitted.



20.25  EXTENDED ACTIVE DUTY



	a.  Termination of Benefits



	(1)  General.  Veterans receiving VA disability pension, compensation or retirement pay must relinquish such benefits at the time of reentrance into active service.



	(2)  Notification From Veteran.  Accept written notification from the veteran or other authentic evidence to establish the date of entry into active service.



	(3)  Notification From Other Than the Veteran.  If information is received from other than the veteran, establish the date of reentry into active service via PIES.  Due process provisions found in chapter 9 must be followed.



	(4)  Date of Reentry Established.  Once the date of reentrance is established, take appropriate action to stop benefits (using reason code 19), effective the date of reentry into service, unless an amended award action is otherwise required.  For VA employee-veterans, see part III, paragraph 2.07f.



	b.  Disposition of Claims Pending at Time of Reentry.  If a veteran has a claim for disability compensation pending at the time of reentrance, do not disallow the claim solely for the reason that the veteran reentered active service.  Instead, if available evidence is adequate, adjudicate the claim and award any benefits payable for a period prior to the date the veteran reentered active service.



	c.  Resumption of Payments on Release From Active Duty



DD Form 214 Received.  When DD Form 214, “Certificate of Release or Discharge From Active Duty,” or other authentic evidence is received showing the veteran has been released, review the case to ensure that payments were properly discontinued effective the date of veteran's reentrance into active service.
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	(2)  Notify Veteran.  Notify the veteran that payments may be resumed upon  receipt of a reopened claim.



	(3)  Application Received.  When application for resumption of benefits is received, obtain complete records covering the last period of service by submitting a 3101 request to the proper service department.  Refer those records for a current rating decision.  Resume payments, if otherwise in order, as provided in 38 CFR 3.654, bearing in mind the 1-year limitation.



	d.  National Guard Service.  Members of the National Guard who are activated under Title 10, U.S.C., qualify for VA benefits.  If currently receiving VA compensation, their benefits must be terminated based on this service.  National Guard Service under Title 32, U.S.C., is not qualifying service for VA benefits.
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SUBCHAPTER V.  RECOUPMENT OF READJUSTMENT, SEPARATION,

SPECIAL SEPARATION BENEFIT (SSB), AND DISABILITY SEVERANCE PAY

VOLUNTARY SEPARATION INCENTIVE (VSI) INFORMATION



20.26  PROHIBITION AGAINST DUPLICATION OF BENEFITS (38 CFR 3.700)



	Once it is determined that a veteran received lump-sum readjustment pay, disability severance pay, separation pay under 10 U.S.C. 1174, Special Separation Benefit (SSB) under 10 U.S.C. 1174a, or Voluntary Separation Incentive (VSI) under 10 U.S.C. 1175, 38 CFR 3.700 prohibits duplication of benefit payments.



	a.  Compensation



	(1)  Readjustment Pay Awarded under 10 U.S.C. 3814(a).  Readjustment pay under 10 U.S.C. 3814(a) was paid to Regular officers below the grade of major discharged during a reduction in force.  The authority for these payments expired at the end of 1977.  If the veteran received readjustment pay under 10 U.S.C. 3814(a), the date of entitlement to VA compensation determines if recoupment of readjustment pay is required.  Recoup the total amount of the readjustment pay awarded if entitlement to VA compensation was established on or after September 15, 1981.  No recoupment is required if entitlement to VA compensation was established before that date (38 CFR 3.700(a)(2)(ii), and (iii)).  Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of readjustment pay received by the veteran after withholding for Federal income tax.  This withholding should be calculated using the flat tax rate.  The appropriate dates and rates are:



October 1, 1996                      28%

August 6, 2001                       27.5%

January 1, 2002                      27.0%

June 23, 2003                         25.0%.  



For payments received prior to October 1, 1996, recoup the pretax amount.



	(2)  Readjustment Pay Awarded under 10 U.S.C. 687.  Readjustment pay under 10 U.S.C. 687 was paid to Reserve officers who were involuntarily released after completing at least 5 years of active service but did not qualify for retirement.  The authority for paying readjustment pay under 10 U.S.C. 687 was repealed effective September 15, 1981.  Recoupment of VA compensation is always required if the veteran received readjustment pay under 10 U.S.C. 687.  The date of entitlement to VA compensation determines the amount to be recouped.  Recoup 75 percent of the readjustment pay when entitlement to VA compensation was established before September 15, 1981, and the total amount of the readjustment pay if entitlement to VA compensation was established on or after September 15, 1981 (38 CFR 3.700(a)(2)).   Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of readjustment pay received by the veteran after withholding for Federal income tax. The withholding should be calculated using the flat tax rate as indicated in 20.26a.(1)  For payments received prior to October 1, 1996, recoup the pretax amount.



	(3)  Separation Pay Awarded under 10 U.S.C. 1174.  Separation pay under 10 U.S.C. 1174 replaced readjustment pay effective September 15, 1981.  It is paid to Regular and Reserve officers who are involuntarily discharged after completing at least 5 years of active duty but who do not qualify for retirement.  Public Law 101-510 enacted November 5, l990, established separation pay entitlement for certain regular enlisted members involuntarily discharged after completing at least 6 years of active duty but not qualifying for retirement.  Recoup the full amount of separation pay received under 10 U.S.C. 1174.  (38 CFR 3.700(a)(5)).  See paragraph 20.34 for non-disability severance pay.   Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of separation pay received by the veteran after withholding for Federal income tax. The withholding should be calculated using the flat tax rate as indicated in 20.26a.(1).  For payments received prior to October 1, 1996, recoup the pretax amount.
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NOTE:  If the veteran established entitlement to VA compensation on or after September 15, 1981, always recoup the full amount of readjustment or separation pay (less amounts withheld for Federal income tax if the payment was received on or after September 30, 1996).



	(4)  Special Separation Benefits (SSB) Awarded under 10 U.S.C. 1174a and Voluntary Separation Incentive (VSI) Awarded under 10 U.S.C. 1175.  Public Law 102-190 enacted December 5, l991, added sections 1174a and 1175 to Title 10.  These two incentive programs are offered to certain service members in overstrength inventories to encourage them to leave active duty voluntarily and to shape the force during the downsizing of the armed forces.  Service persons approved under either program must separate on or before September 30, l995.  See paragraph 20.35 for additional information.



	(5)  Disability Severance Pay.  Recoup the full amount of disability severance pay received for the same disability or disabilities at a rate not in excess of the current rate of compensation payable for the initial compensable evaluation assigned for those disabilities (38 CFR 3.700(a)(3)).  Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of disability severance pay received by the veteran after withholding for Federal income tax.  For payments received prior to October 1, 1996, recoup the pretax amount.



	(6)  Non-Disability Severance Pay.  Non-disability severance pay is subject to recoupment at the 100 percent rate if entitlement to VA compensation was established on or after September 15, 1981.  See paragraph 20.34.



	(7)  Separation or Readjustment Pay Recouped by Both VA and Service Department.  A veteran who received separation or readjustment pay may, subsequent to receipt of that benefit, become entitled to retired pay.  In this event, the separation or readjustment pay is recouped from the veteran's retired pay.  If VA previously recouped any amount of separation or readjustment pay which is also subject to recoupment from service retired pay, ask the Service Department to confirm if it is recouping the separation or readjustment pay.  Verify the amount the service department is recouping and only give consideration to the amount actually recouped, e.g., if the separation pay equals $30,000, but the service department is recouping only $16,000, VA must recoup $14,000.  If it is being recouped, adjust the veteran's compensation award to repay any amounts previously recouped by VA which are now being recouped from service retired pay.



NOTE:  Recoupment of readjustment or separation pay is not required when compensation is paid for disabilities attributable to a period of service subsequent to that during which the veteran received readjustment or separation pay.  See paragraph 20.34a(2).



	(8)  Reservists' Involuntary Separation Pay (RISP).  Section 4418 of Public Law 102-484 provides for payment of RISP.  RISP is paid to certain reservists who are involuntarily released from the Selected Reserve because their units are being deactivated.  In VAOPGCPREC 9-96 the General Counsel held that VA is required to offset disability compensation to recoup the amount of RISP received by a veteran, provided the VA compensation is for a disability incurred in or aggravated by service prior to the date of receipt of RISP.  For award purposes, treat RISP as separation pay.



	(9) Reservists' Special Separation Pay (RSSP).   Section 4416 of Public Law 102-484 provides for payment of RSSP.   RSSP is an immediate, reduced annuity which is paid for a five-year period or until the reservist reaches age 60.   In VAOPGCPREC 9-96 the General Counsel held that VA is not required to offset disability compensation to recoup the amount of RSSP received by a veteran.



	b.  Pension.  There is no requirement to recoup readjustment pay, disability severance pay or separation pay under 10 U.S.C. 1174 from VA pension benefits.  However, this benefit is countable income if received after the date of entitlement to VA pension.  Count the gross amount received, including any amounts withheld for tax purposes.  Section 653 of Public Law 104-201 (concerning recoupment of “after tax” amounts) does not apply to pension.
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20.27  DETERMINATION OF TOTAL AMOUNT OR BALANCE TO BE RECOUPED



	If the amount of readjustment pay, disability severance pay (or the disabilities for which it was awarded) or separation pay under 10 U.S.C. 1174 or 1174a cannot be ascertained from the evidence of record, send a 3101 request via BDN.  If the payment was made after September 30, 1996, and there is a question as to whether the amount reported by the service department is before or after tax, ask the service department to confirm that the amount reported is the amount after withholding for Federal income tax.  If an award subject to a withholding for such recoupment is terminated, VA Form 20-6560, Notice of Benefit Payment Transaction, is automatically issued furnishing, among other things, the balance still to be recovered.



20.28  DETERMINATION OF MONTHLY WITHHOLDING AMOUNT



	Determine monthly withholding amounts in accordance with the provisions of this paragraph.  Do not adjust awards which have been approved providing for offset or recoupment under former rules solely by reason of these provisions.  Authorize adjustments to change the method of offset or recoupment prospectively from date of last payment at the request of the veteran or accredited representative.



NOTE:  Any account having a total offset or recoupment of VA benefits because of receipt of readjustment pay, disability severance pay, separation pay under 10 U.S.C 1174 or 1174a, or disability benefits under 38 U.S.C 1151, is not subject to apportionment until offset or recoupment is complete.  See chapter 22 for procedures to follow under 38 U.S.C. 1151.



	a.  Readjustment Pay or Separation Pay under 10 U.S.C. 1174



	(1)  No Subsequent Service.  When entitlement to disability compensation is based solely on service prior to receipt of readjustment pay or separation pay under 10 U.S.C. 1174 and recoupment is required under 38 CFR 3.700, withhold the full amount of compensation, including additional amounts for dependents and special monthly compensation, but not Medal of Honor pension, until the amount required to be recouped under paragraph 20.26 has been recouped.



	(2)  Disabilities Based on Prior and Subsequent Service.  When there are combined disabilities with one or more attributed to service prior to receipt of readjustment pay or separation pay under 10 U.S.C. 1174 and one or more attributable to subsequent service, do not reduce the compensation payable for service-connected disability resulting from a subsequent period of service for the purpose of offsetting readjustment or separation pay.



	EXAMPLE.  A veteran has one disability attributable to a period of service for which separation pay under 10 U.S.C. 1174 was received; this condition was evaluated as 30 percent disabling.  The veteran has another disability attributable to a subsequent period of service; this condition is evaluated as 20 percent disabling.  The combined evaluation is 40 percent.  Pay the veteran the amount for the 20 percent disability.  Withhold the remaining amount until an amount equal to the full amount of separation pay received under 10 U.S.C. 1174 has been recouped.



	b.  Special Separation Benefit (SSB) under 10 U.S.C. 1174a.  If a veteran elected to receive SSB and subsequently establishes entitlement to receive VA compensation for the same period of service, the VA compensation must be offset to prevent concurrent receipt of benefits.  Recoup the amount of SSB received by the veteran after withholding for Federal income tax, regardless of when the SSB was received.  Requests for adjustment of an “after tax” SSB recoupment balance must be supported by adequate documentation showing the amount that was withheld for Federal income taxes.  See paragraph 20.79 concerning award action generally and paragraph 20.29d concerning changes in recoupment amounts.  No deduction may be made from VA compensation for SSB received if the veteran subsequently incurs or aggravates a disability during a later period of active duty which is the basis for VA compensation.  Refer to paragraph 20.35 for additional information.



Disability Severance Pay.  Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of disability severance pay received by the veteran after withholding for Federal income tax.  For payments received prior to October 1, 1996, recoup the pretax amount.  
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	(1)  Original Awards.  Recoup severance pay at a rate not in excess of the rate payable for the severance disabilities based on the initial compensable rating (other than par. 29 or 30 ratings).  The veteran must receive the full amount of monthly compensation, including additional amounts for dependents, payable for any additional nonseverance pay disabilities.  38 CFR 3.700(a)(3)



	(a)  Severance Pay Disabilities Only.  Withhold the full amount of monthly compensation including amounts for dependents and special monthly compensation.



	(b)  Severance and Nonseverance Pay Disabilities.  Physical Evaluation Board (PEB) proceedings will indicate the disability or disabilities for which disability severance pay was received.  If a copy of the PEB report is not included with the veteran's service medical records, refer to part III, chapter 4, Addendum A for where to go to request a copy of the PEB report.  Withhold for recoupment the amount of the monthly compensation (including amounts for dependents) payable for the severance disabilities; pay the balance to the veteran.  However, if this would result in payment to the veteran at a rate less than the full amount of monthly compensation (including additional amounts for dependents) payable for nonseverance disabilities, withhold only the balance remaining after payment of the amount for the nonseverance disabilities.



	NOTE:  If a veteran with severance and nonseverance pay disabilities is rated 10 percent under 38 CFR 3.324 based on multiple zero percent disabilities, do not withhold benefits to recoup severance pay if one of the zero percent service-connected disabilities is a severance pay disability.  The zero percent severance pay disability alone would not permit payment of benefits.  Similarly, if the veteran is entitled to special monthly compensation (SMC), do not apply the SMC benefit toward severance pay recoupment if nonseverance disabilities would support payment of the SMC rate to which the veteran is entitled.  



	EXAMPLE 1.  A married veteran, with a 50 percent disability, awarded disability severance pay, also has a 100 percent evaluation for an additional (nonseverance pay) disability.  Do not recoup severance pay while the nonseverance disability is rated 100 percent disabling.



	EXAMPLE 2.  Married veteran has a 50 percent severance disability and a 40 percent nonseverance disability, combining to 70 percent.



Method 1		Method 2



Total 70% rate	$915	Total 70% rate	$915



Recoup 50% rate		Pay 40% plus

plus additional for		additional for

dependent	$582	dependent	$413

Pay		$333	Recoup	$502



Use method 2 in this case.



	(2) Changes in Evaluations



Increased Evaluation







20-V-4

�May 2, 2003	M21-1, Part IV

		Change 169 Erratum



	1.  Amount to Be Withheld.  If the only disability is that for which disability severance pay was awarded and the evaluation is increased, the amount to be withheld for recoupment of severance pay disability must not exceed the rate which would be payable based on the initial compensable evaluation of such disability other than for a convalescent or temporary rating.  If the initial evaluation was a convalescent or temporary rating, the subsequent assigned schedular evaluation becomes the initial compensation evaluation.  Only legislative increases or those due to addition of dependents could require an increase in the amount to be withheld since the "current" rates payable are applicable.



	2.  Initial and Current Percentages.  If there are two or more severance pay disabilities, compare the evaluations of the initial and current combined degrees of such disabilities.  If the combined degree of the severance pay disabilities at the initial evaluation is less than the current combined degree of those disabilities, use the initial combined degree under the foregoing examples to establish the amount to be withheld. In such cases, make no attempt to compare the initial and current levels of each individual severance pay disability.



	EXAMPLE 1



INITIAL	CURRENT



Disability A 20	Disability A 10

Disability B 10	Disability B 30

Disability C 10	Disability C 0

Combined 40	Combined 40



Evaluation of the severance disabilities would be at the 40 percent rate.



	EXAMPLE 2



INITIAL	CURRENT



Disability A 20	Disability A 10

Disability B 10	Disability B 30

Disability C 10	Disability C 20

Combined 40	Combined 50



Evaluation of the severance disabilities would be at the 40 percent rate.



NOTE:  If a case is routinely encountered in which an amount is being withheld in excess of the rate which would be recouped under this paragraph, reduce the withholding prospectively as of the first of the month following the month in which the amended award is approved.



	(b)  Decreased Evaluation.  When the evaluation of the severance pay disability is decreased, the amount to be used for computation of recoupment will be the rate payable for the severance pay disability at the new evaluation.



NOTE:  In all cases, the veteran must receive the full amount payable for any nonseverance disabilities.



20.29  PREPARATION OF AWARDS



	Make original and reopened awards subject to recoupment of readjustment, separation and disability severance pay effective as of the date eligibility to compensation is established.  If the award is already running when recoupment is initiated, start withholding effective date of last payment, regardless of the date readjustment, separation or disability severance pay was received. 
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	a.  Award Data.  Compute amounts to be paid and recouped, as required, for each award line to provide for all periods of entitlement.  Show continuous withholding for future rate changes, if any, without any attempt to compute or reflect the future date on which the total amount will be recouped.  The system will maintain a running balance and automatically adjust to pay the full entitled rate when recoupment is completed.  See part V, paragraph 6.11 for withholdings.



	(1)  Withholding Data.  Enter the applicable type withholding code (8 for readjustment or separation pay (including SSB); 9 for disability severance pay) and the monthly amount to be withheld in accordance with part V, paragraph 6.11.  There is no need to prospectively zero out the applicable withholding code.



	(2)  Monthly Rate.  If, for any period, the total amount payable is to be withheld, enter "000.00" in the "Monthly Rate" column for that award line; otherwise, enter the difference between "Total Award" and the amount to be withheld.



NOTE:  If special monthly compensation must be withheld for severance pay recoupment (paragraph 20.28c), manually calculate the withholding and enter the withholding amount in the WITHHOLD field on the 403 screen.



	b.  Total Amount or Balance to Be Recouped.  See paragraph 20.26 to determine the amount of readjustment, separation or disability severance pay to be recouped.  The BIRLS MSC screen has fields for DISABILITY SEVERANCE PAY, LUMPSUM READJUSTMENT PAY and SEPARATION PAY.



	(1)  If there is an entry in one of these fields on the MSC screen and a pending issue file is established, the 401 screen will display 100 percent of the amount in the DISABILITY SEVERANCE PAY, SEPARATION PAY or LUMPSUM READJUSTMENT fields on the MSC screen.



	(2)  If an amount is entered in the DISAB SEV, READJUST or SEPARATION fields on the 401 screen, 100 percent of the amount entered will be displayed and recouped by the system. 



	(3)  If the severance, readjustment, or separation pay was received after September 30, 1996, section 653 of Public Law 104-201 provides that VA shall recoup the amount received after withholding for Federal income tax.  Enter the "after tax" amount on the BIRLS MSC screen.



	c.  Entitlement to Readjustment Pay on or after September 15, 1981.  Most veterans who received readjustment pay and are now filing original claims will have their readjustment pay recouped at the 100 percent rate.  The 401 screen now displays 100 percent of the amount entered in the READJUSTMENT PAY field on the MSC screen, and recoupment will be at the 100 percent rate.  If a case is encountered in which 75 percent recoupment is required under 10 U.S.C. 687 (paragraph 20.26(a)(2)), manually change the amount in the READJUST field on the 401 screen to 75 percent of the amount in the MSC field.  If readjustment pay which must be recouped at the 75 percent rate was erroneously entered in the READJUSTMENT PAY field on the MSC screen so that it generated a 100 percent recoupment balance on the 401 screen, correct the recoupment balance by changing the amount on the 401 screen.  See subparagraph d below if there is already a recoupment balance in the master record.



	EXAMPLE.  $10,000 is entered in the LUMPSUM READJUSTMENT field on the BIRLS MSC screen and a pending issue file is subsequently established.  $10,000 will appear in the READJUST field on the 401 screen.  If the award is generated, the system will recoup disability compensation until $10,000 is withheld.  However, if it is determined before the award is generated that only $7,500 should be recouped (because the date of entitlement to disability compensation was prior to September 15, 1981), change the amount in the READJUST field on the 401 screen to $7,500.  The system will then recoup disability compensation of $7,500.
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	d.  Change in Amount or Balance to Be Recouped.  Once an amount or balance to be recouped has been established in the master record, do not enter it or attempt to change it on amended awards.  If an adjustment in the balance to be recouped is required, the adjustment must be made by the Finance activity before amended award action.  Send OF 41 to Finance requesting that the recoupment balance be changed.



	e.  Amended Awards



	(1)  Future Increases or Decreases.  Accomplish future increases or decreases in the total award and amounts to be withheld or paid by amended awards prepared and processed in the usual manner for any account involving withholdings.



	(2)  Retroactive Adjustments.  Handle retroactive adjustments in the usual manner, subject to the following:



	(a)  Net Prior Award Entries.  If there is an existing balance to be recouped, make net prior award entries for each retroactive period to reflect the monthly rate, effective date, withholding type and amount of recoupment for each period covered by the amended award.  The master record recoupment will be automatically increased or decreased as required.  See part V, paragraph 6.13.



	(b)  Recoupment Liquidated.  When the total amount for recoupment has been liquidated and eliminated from the master record, request the Finance activity to compute the date on which the recoupment was liquidated, if this information is not in the claims folder.  If the effective date of the retroactive adjustment will be prior to the date on which the balance was liquidated, the amended award should reflect the net monthly rate, withholding type and amount of recoupment through the end of the month in which the balance was liquidated.  



	NOTE:  If the award does not reflect the prior recoupment, it may cause an overpayment of the retroactive period and re-establishment of the recoupment balance.



	EXAMPLE:  The veteran received disability severance pay for a disability evaluated at 30 percent by VA effective June 1, 1998.  The final recoupment balance of $140 was withheld from her compensation payment for April 2002.  In July 2002, she became entitled to a payment rate increase from $306 (30 percent) to $625 (50 percent) effective January 1, 2002.  The 403 screen below shows the entries required to increase the payment rate retroactively without creating an overpayment of the retroactive period.



	NOTE:  A 04-01-02 award line showing the partial deduction of $140 is not required. 

	

403 SCREEN



  DATE     RSN     RATE     EC     DISAB             DEPEN  S H  INC     SLC     WITHHOLD   DED-OFFSET



01-01-02    33        319.00     71       050                   00/00                                                               9       306.00

05-01-02    29        625.00     71       050                   00/00                                                               0

12-01-02    37        633.00     71       050                   00/00



	 

	(c)  Recoupment Balance Reinstated.  In the unusual case in which a recoupment balance is to be reinstated subject to withholding, do not attempt to adjust prior award data since all master record data as to prior recoupment balance and withholding will have been eliminated.  Enter the new balance (total amount to be recouped minus amount previously recouped) in the "Recoupment Balance" item on the amended award with appropriate withholding as in the case of a reopened award.  See subparagraph b above.



APPORTIONMENTS  



See paragraph 19.09.
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20.31  EFFECT OF REDUCTION OR TERMINATION



	a.  Reduced Evaluation.  If the disabilities are subject to reexamination and it is found that a lower evaluation would be warranted, the provisions of 38 CFR 3.105(e) apply.  This is a running award even though the total amount of disability compensation is being withheld to recoup readjustment, severance, or separation pay. 

   

	b.  Termination Before Recoupment.  Should the award of disability compensation subject to recoupment be discontinued or terminated for any reason (including failure to report for examination) except for the veteran's death before the recoupment of the total pay, such amount not recouped will remain as a charge against and subject to recovery from any future award of disability compensation in the same manner as provided in paragraph 20.29.



20.32  NOTICE TO THE PAYEE



	a.  VA Informs Payee.  Fully inform the payee as to the total amount of the award, the recoupment required and the net monthly rate, if any, to be received.



	b.  Payee to Inform VA.  In any case when compensation is awarded but payments will not be received until disability severance pay or lump sum readjustment payment is recouped, inform the veteran or fiduciary via locally generated letter that, although he or she will not receive any payments until the amount has been recouped, it is necessary that VA be kept informed of his or her current address at all times.  The BDN-generated letter does not provide this information.  This is required because if he or she fails to report for a scheduled physical examination or furnish requested evidence, it would be necessary to discontinue compensation.  This could result in a delay or failure to receive future monetary benefits from VA.



20.33  PREVIOUSLY DISALLOWED CLAIMS OF READJUSTMENT PAY



	a.  General.  Public Law 87-509, enacted June 28, 1962, liberalized the former law which required that the veteran make a one-time, irrevocable election between disability compensation and readjustment pay.  If a case is encountered in which a claim was previously disallowed under the prior law because the veteran elected to receive a lump-sum readjustment payment, advise the claimant of the conditions under which disability benefits can now be paid.



	b.  New Claim Received.  On receipt of a claim, compensation may be awarded subject to the basic rules governing the commencing date as related to the date of receipt of such claim (formal or informal).  



20.34  NON-DISABILITY SEVERANCE PAY



  	Do not confuse disability severance pay with severance pay awarded under former Chapters 359, 360, 859, and 860 of Title 10 of the U.S. Code.  The latter was a lump-sum payment to officers who were separated, usually due to their failure to meet standards of performance.  Severance pay awarded under former Chapters 359, 360, 859, and 860 of Title 10 is not subject to recoupment if the veteran established entitlement to disability compensation before September 15, 1981.  Former Chapters 359, 360, 859, and 860 of Title 10 were repealed by Public Law 96-513, effective September 15, 1981.   Section 631 of Public Law 96-513 contained a savings provision making it possible for a veteran separated on or after September 15, 1981, to receive non-disability severance pay under former Chapters 359, 360, 859, and 860 of Title 10.   However, if the veteran established entitlement to compensation on or after September 15, 1981, any separation, readjustment or non-disability severance pay is subject to recoupment at the 100 percent rate.  See VAOPGCPREC 12-96.



20.35  VOLUNTARY SEPARATION INCENTIVE (VSI) AND SPECIAL SEPARATION BENEFIT (SSB)



	a.  General.  To facilitate the downsizing of the armed forces, Public Law 102-190, enacted December 5, l991, added Sections 1174a and 1175 to Title 10 of the United States Code.  The purpose of these sections is to encourage service members who would otherwise face possible involuntary separation or denial of reenlistment to separate voluntarily.  Service members have the option to receive payment under one of two incentive programs:  Special 
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Separation Benefit (SSB) or Voluntary Separation Incentive (VSI).  To qualify for either of these exit bonuses, the service person must have served on active duty for more than six (6) years but fewer than twenty (20) years as of December 5, l991;  served at least five (5) years of continuous active duty immediately before separation; and agree to serve in the Ready Reserve.  Service persons approved for separation under SSB or VSI must separate on or before September 30, l995.  



	b.  Lump Sum SSB Payment vs. VSI Installment Payments.  A service person who is approved for separation under the SSB program shall be paid a lump sum payment equal to 15 percent of his or her annual basic pay multiplied by years of active service.  A service person who is approved for VSI shall be paid annual installments equal to 2.5 percent of his/her basic pay multiplied by years of service.  VSI installments commence upon discharge and are paid by the Department of Defense (DOD) on each anniversary date thereafter.  Generally, the total number of payments equals twice the number of years of active service, provided the member continues to serve in a reserve component for the duration of the payments.



	c.  Offset or Recoupment.   Regardless of which program the service person selected, if he/she is entitled to receive VA compensation for the same period of service, either the VA compensation or the DOD VSI benefit must be offset to prevent concurrent receipt of benefits.



	(l)  SSB.  SSB shall be recouped from VA disability compensation.  Withhold all VA compensation until the total amount of the SSB payment is recouped.  Refer to paragraph 20.35c.



	(2)  VSI.  If a veteran elected to receive annual VSI annuity payments under 10 U.S.C. 1175 and subsequently qualifies for VA compensation, DOD shall deduct from the annual VSI an amount equal to the amount of VA compensation payable.  No deduction will be made from VSI payments, however, for disability compensation which is based on an earlier period of service than that for which the VSI is payable.  No special procedures need be implemented when processing VSI/compensation cases (i.e., no special law code, no need to notify DOD).  The Defense Accounting & Finance Service (DFAS) in Cleveland will administer all VSI payments, regardless of the branch of service.  The Cleveland DFAS will offset VSI payments based upon data passed from the BDC Hines to the military finance center.  



	d.  Identification.   To identify service members who elected SSB or VSI, the Department of Defense created several new separation codes and narrative reasons for use on the DD Form 214.  Although service departments have not used these codes and narrative reasons consistently, the following information is furnished to aid in the identification of such cases.



	(l)  Block #18--REMARKS.   The Remarks section of the DD Form 214 should be annotated to indicate the VSI amount and number of years payment is to continue or the lump sum amount provided for SSB.  For example:  SSB--$25,700 Paid lump sum

		      VSI--$4,310.00 annually for 12 years



	(2)  Block #26--SEPARATION CODE and Block #28--NARRATIVE REASON FOR SEPARATION.  The following separation codes and narrative reason codes should be shown as appropriate:



	(a)  Separation Reason:  CA--Early Release Program--VSI



	Officers

	FCA--Voluntary Resignation, Other, for Early Release Program--VSI



	Officers and Enlisted

	KCA--Voluntary Discharge for Early Release Program--VSI

	MCA--Voluntary Release/Transfer to Another Service Component for Early Release 

	Program--VSI
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	(b)  Separation Reason:  CB--Early Release Program--SSB



	Officers

	FCB--Voluntary Resignation for Early Release Program--SSB



	Officers and Enlisted

	KCB--Voluntary Discharge for Early Release Program--SSB

	MCB--Voluntary Release/Transfer to Another Service Component for Early Release Program—SSB



	e.  VADS Record and Subsequent 401 Screen.  When the Austin DPC enters data for a recently discharged veteran from a DD Form 214 and a VADS record is created, any SSB payment indicated will be entered as SEPARATION PAY.  If a pending issue file is subsequently established, the 401 screen will display 100 percent of that amount in the SEPARATION PAY field.  VSI information will not be entered into a VADS record since any offset will be accomplished by the DOD.  See Part II, paragraph 6.05d(25) for more information about VADS.
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SUBCHAPTER VI.  DISABILITY COMPENSATION FOR PAIRED ORGANS

OR EXTREMITIES (38 CFR 3.383)



20.36  SPECIAL CONSIDERATION FOR PAIRED ORGANS AND EXTREMITIES



	a.  Combined Evaluation.  If there is service-connected loss or loss of use of an organ or extremity and nonservice-connected loss or loss of use of the paired organ or extremity, 38 U.S.C. 1160 requires that the evaluations of the paired organs or extremities be combined as if both were service connected.  This may result in an offset action should benefits subsequently be received for the NSC condition as a result of legal action.



	b.  Conditions Involved.  The following combinations of paired organs or extremities give rise to special consideration under 38 U.S.C. 1160:



	(1)  Blindness in one eye as a result of service-connected disability and blindness in the other eye as a result of nonservice-connected disability.



	(2)  Loss or loss of use of one kidney as a result of service-connected disability and involvement of the other kidney as a result of nonservice-connected disability.



	(3)  Total deafness in one ear as a result of service-connected disability and total deafness in the other ear as a result of nonservice-connected disability.



	(4)  Loss or loss of use of one hand or one foot as a result of service-connected disability and loss or loss of use of the other hand or foot as a result of nonservice-connected disability.



	(5)  Permanent service-connected disability of one lung, rated 50 percent or more disabling, in combination with a nonservice-connected disability of the other lung.



	c.  Misconduct.  Special consideration under 38 U.S.C. 1160 is not permitted if the nonservice-connected disability is the result of the veteran's own willful misconduct.



	d.  38 U.S.C. 1151.  If compensation is granted for loss or loss of use of an organ or extremity under 38 U.S.C. 1151 and loss or loss of use of the paired organ or extremity is involved which is neither service connected nor quasi-service connected under 38 U.S.C. 1151, 38 U.S.C. 1160 requires that the evaluations of the paired organs or extremities be combined as if both were service connected.  See chapter 22 for procedures applicable to cases under 38 U.S.C. 1151.



20.37  PROHIBITION AGAINST DUPLICATION OF BENEFITS



	a.  General.  Special consideration under 38 U.S.C. 1160 is afforded if a veteran has loss or loss of use of a service-connected organ or extremity and loss or loss of use of a paired nonservice-connected organ or extremity.  If the loss or loss of use of the nonservice-connected organ or extremity results from circumstances which could give rise to legal liability, the veteran may seek to recover damages by lawsuit or other means.  If the veteran does successfully recover damages, the amount of damages received (based on the nonservice-connected disability only) must be offset against the ADDITIONAL benefit payable under 38 U.S.C. 1160.



	b.  Offset Provisions.  Offset provisions for the paired extremities of hand or feet have been in effect and are continued.  Offset provisions for the remaining paired organs or extremities apply only to compensation granted or increased after October 27, 1986.
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	c.  Social Security and Workers' Compensation.  Benefits received under Social Security or Workers' Compensation are not subject to recoupment even though the benefits may have been awarded pursuant to a judicial proceeding.



	d.  Characterization of Award.  With the exception of Social Security and Worker's Compensation, all other recoveries related to the nonservice-connected organ or extremity are subject to recoupment regardless of whether the payment to the veteran is characterized as a tort award, settlement, compromise, administrative award or judgment.  The prohibition against duplication of benefits applies whenever the veteran receives a sum of money or property to extinguish a legal claim arising from injury to the affected nonservice-connected organ or extremity.



	e.  Veteran's Duty to Report.  The veteran is required to report to VA any damages received as the result of a lawsuit, compromise, settlement or other recovery involving the nonservice-connected organ or extremity.  The veteran should report the total amount of money received.  If the veteran refuses to provide information and evidence that is essential for the adjudication of the claim has been placed under a court seal, solicit the assistance of Regional Counsel for obtaining such evidence.  Expenses incident to recovery, such as an attorney's fees, may NOT be deducted from the amount to be reported.  



20.38  PREPARATION OF AWARDS



	a.  Deferral of Award Action.  Do not defer award action because there is reason to believe a tort claim for damages has been filed based on the injury to the nonservice-connected paired organ or extremity.  If there is reason to believe that a tort claim for damages has been finalized but the date the veteran recovered damages is not known, defer award action and develop to ascertain the date damages were received by the veteran.



	b.  Total Amount to Be Recouped.  The total amount to be recouped will be the gross amount of the settlement or judgment.  Attorney's fees, court costs and other expenses incident to the claim are NOT deductible from the total amount awarded.  Enter the gross amount received in the TORT AWARDS field on the 401 Screen.  



	c.  Changes in Amount to be Recouped.  Once a recoupment balance has been established in the master record, it cannot be changed by amended award action.  If the recoupment balance must be changed, document the claims folder and send a routing slip to Finance requesting that the recoupment balance be changed.  Maintain close control of the case to verify that the transaction was properly posted to the master record.



	d.  Special Law Code.  Enter special law code 20 in the SLC field on the 401 Screen if compensation is granted or increased under 38 U.S.C. 1160.  Use special law code 20 whether or not offset is required.  See part V, paragraph 6.09.



	e.  Withholding for Offset.  Enter the amount of offset as a type 7 withholding in the DED-OFFSET field on the 403 Screen.  See part V, paragraph 6.11b.



	f.  Monthly Withholding Amount.  Withhold only the additional compensation (including amounts for dependents) payable for the nonservice-connected paired organ or extremity.  If this results in payment at a rate less than the combined evaluation of the service-connected (exclusive of 38 U.S.C. 1160) disabilities (including amounts for dependents), withhold only the remaining balance payable.



	g.  Effective Date of Withholding.  Make the withholding effective the first of the month after the month during which the veteran received damages as a result of injury to the nonservice- connected organ or extremity.  If the veteran receives payments in installments, start the withholding the first of the month
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after the month during which the first installment was received.  Do not withhold compensation before October 28, 1986, for any of the combinations of disabilities as outlined in paragraph 20.36b.



	h.  Retroactive Compensation Benefits.  Do not offset compensation payable for any period before the month following the date on which the settlement or judgment becomes final.



	EXAMPLE.  A judgment for a nonservice-connected extremity is final on June 15, 1994.  The rating activity later grants special monthly compensation effective March 16, 1994, for the paired extremities under 38 U.S.C. 1160.  Do not offset any portion of the compensation benefits prior to July 1, 1994, the month following the date the judgment became final.



20.39  NOTICE OF AWARD



	The presence of special law code 20 in the award automatically suppresses the BDN award letter.  Send a locally generated letter explaining the basis of the award.  Tell the veteran to inform VA immediately if he or she recovers damages from any source because of injury to the nonservice-connected organ or extremity.  If offset of benefits is required, explain the requirement for recoupment of an amount equal to the gross amount of any damages received.



20.40  ENTITLEMENT TO ANCILLARY BENEFITS



	If a veteran has a service-connected disability or a quasi-service-connected disability under 38 U.S.C. 1151, and if service connection under 38 U.S.C. 1160 is granted for the paired organ or extremity, the veteran (if otherwise, eligible) may receive the clothing allowance (par. 25.09a).  Effective December 6, 1994, 38 CFR 3.807(c) was amended to provide that entitlement to Dependents' Educational Assistance (Chapter 35) may also be established when the disabilities are treated as if service connected under 38 U.S.C. 1160.  (See Kimberlin v. Brown, 5 Vet. App. 174 (1993).)  There is no entitlement to the following ancillary benefits unless a veteran is entitled based on service-connected disabilities for which compensation is payable without regard to 38 U.S.C. 1160:



	a.  Automobile or Adapted Equipment (par. 23.08).



	b.  Specially Adapted Housing (par. 23.07).



CHAMPVA--38 U.S.C. 1713 (par. 23.14).
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SUBCHAPTER VII.  ELECTIONS BETWEEN SERVICE PENSION, OLD LAW PENSION,

SECTION 306 PENSION, AND IMPROVED PENSION IN DEATH CASES



20.41  GENERAL



	a.  Old Law and Section 306 Pension.  Under the provisions of Public Law 95-588, effective 

January 1, 1979, those receiving Old Law nonservice-connected death benefits or Section 306 nonservice-connected death benefits, may only elect Improved Pension.  The instructions in subchapter II relating to the protection afforded a veteran in receipt of pension under Section 306 or the Old Law, and of the right to Improved Pension, are equally applicable to surviving spouses and children (when there is no surviving spouse or the children are outside the custody of the surviving spouse) in death cases.



	b.  Spanish-American War Surviving Spouses



	(1)  Entitlement Under 38 U.S.C. 1536.  Spanish-American War surviving spouses entitled to pension under 38 U.S.C. 1536 may elect payments at the rates provided by Improved Pension under the conditions (other than service requirements) prescribed by 38 U.S.C. 1541.  Such election is irrevocable upon negotiation of the first check received under Improved Pension.



	(2)  Payment of Greater Benefit.  Spanish-American War surviving spouses who are entitled to additional pension for A&A will continue to be paid whichever is the greater benefit -- pension under 38 U.S.C. 1536 or Section 306 pension -- if Improved Pension is not elected.  No election between the 38 U.S.C. 1536 and Section 306 programs will be required and unlimited changes may be made to pay the greater rate.



	c.  Finality of Election.  The provisions of paragraph 20.09 as to finality of election (and voidability) are for equal application in death cases.



20.42  EFFECT OF SURVIVING SPOUSE'S ELECTION



	The election by a surviving spouse also controls the rights of all children in the case except for those children outside the surviving spouse's custody who are receiving an apportioned share of the surviving spouse's Section 306 or Old Law award.



	a.  Child Not in Custody.  Under 38 CFR 3.701(a), a surviving spouse's election of Improved Pension does not affect the child's right to continue receiving the apportioned amount in effect on December 31, 1978.  Such a child may elect Improved Pension if it is to the child's advantage.



	b.  Child's Protected Rate Continued.  Continue the protected apportionment rate to the child who is outside of the surviving spouse's custody.  Do not reflect the child's dependency in the surviving spouse's award or increase the surviving spouse's maximum pension rate because of this child.  The protected Old Law or Section 306 rate paid to the child is separate, rather than a portion of the surviving spouse's Improved Pension award.



	c.  Surviving Spouse's Award.  Award benefits to the surviving spouse without regard to the protected apportionment rate awarded to the child.  Do not reflect any out-of-custody child in the surviving spouse's award.  Do not increase the surviving spouse's maximum pension rate on account of this child.  Do not reduce the surviving spouse's rate because of the protected apportionment rate awarded an out-of-custody child (VAOPGCPREC 1-95).
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	EXAMPLE.  A surviving spouse of a WWII veteran is receiving Section 306 pension at the rate of $129 per month ($159 - $30)   Monthly pension has been apportioned to the veteran's helpless child from a previous marriage. at the rate of $30 per month since prior to December 31, 1978.  In January 1995, the surviving spouse elects to receive Improved Pension.  The helpless child did not make such an election.  The surviving spouse has no income for VA purposes.  The awards for PN 10 and PN 11 would be as follows:



PN 10 SURVIVING SPOUSE'S AWARD



DATE	RSN	RATE	EC	DEPEN	S H	INC	SLC	WITHHOLD

02-01-95	30	0448.00*	2D	10/10	0 0	0000

	* Rate payable to a surviving spouse alone under 38 U.S.C. 1541(b)--$5386/12 



PN 11 HELPLESS CHILD'S PROTECTED RATE AWARD



DATE	RSN	RATE	EC	DEPEN	S H	INC	SLC	WITHHOLD

02-01-95	29	0030.00	28	81/81	0 1	0000



20.43  CHILDREN



	a.  No Surviving Spouse on December 31, 1978.  Children in receipt of or entitled to receive pension on December 31, 1978, at the full amount payable to children when there is no surviving spouse, have the same elective rights as veterans and surviving spouses.



	(1)  Child's Election.  If there is no surviving spouse, the election of a child (entitled to Section 306 or Old Law pension) to receive Improved Pension may not increase the rate payable to a child remaining under Section 306 or Old Law pension (38 CFR 3.704(a)). The rate payable for each child remaining under Section 306 or Old Law may not exceed the amount which would be paid if all children were receiving under that law.



	EXAMPLE.  Three children are receiving $37 each under Section 306 pension.  Two children elect Improved Pension.  The child remaining under Section 306 pension must continue to be paid as one of three children.  Under Improved Pension each child stands alone and the existence of the other two children will not be a factor.



	(2)  Additional Child Established.  If an additional child is established with eligibility only to Improved Pension, the corresponding Section 306 or Old Law award must be adjusted.



	EXAMPLE.  A child alone under age 18 is receiving $61 under Section 306 pension.  Child over age 18 enters school and establishes eligibility under Improved Pension.  The Section 306 award must be adjusted to pay $43, the rate for one of two children.  If eligibility for the schoolchild terminates prior to the termination of the Section 306 award for the child under age 18, the Section 306 award must be adjusted to pay the rate for one child.



	(3)  Spouse Reestablishes Entitlement.  If a surviving spouse reestablishes entitlement after 1978, entitlement is under the Improved Pension program and the children in the surviving spouse's custody have entitlement only to Improved Pension.  However, children not in custody of the surviving spouse have their Old Law or Section 306 pension rates protected.
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	EXAMPLE.  A helpless child alone not in the surviving spouse's custody is receiving $61 under Section 306 pension.  The surviving spouse's eligibility is restored under Improved Pension.  The surviving spouse's award will not reflect the child.  The rate payable to the surviving spouse will be determined under 38 U.S.C. 1541(b).  The child will continue to receive the $61 protected rate.



	b.  Surviving Spouse Receiving on December 31, 1978



	(1)  Children in Custody.  Children in custody have no separate right of election.  On termination of the surviving spouse's entitlement for any reason, the children's only entitlement is to Improved Pension.



	(2)  Children Not in Custody.  Children out of the surviving spouse's custody, having entitlement on December 31, 1978, have a separate right of election if the surviving spouse's entitlement is terminated for any reason. 



	EXAMPLE.  A child receiving an apportioned Section 306 rate of $28 is still entitled to the $28 rate on the termination of the surviving spouse's award.  The child's award must use special law code 10 to continue the protected rate.  See part V, paragraph 6.09.  Use the Section 306 entitlement code.
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SUBCHAPTER VIII.  ELECTIONS BETWEEN DEPENDENCY AND INDEMNITY COMPENSATION AND DEATH COMPENSATION



20.44  GENERAL



	The right to elect DIC exists when death compensation is being paid (or is payable) by reason of the service-connected death of a veteran prior to January 1, 1957, or in cases in which death occurred on or after May 1, 1957, and prior to January 1, 1972, while National Service Life Insurance or United States Government Life Insurance was in force under inservice waiver of premiums (38 U.S.C. 1924 and 38 CFR 3.702).



20.45  NOTICE TO ELIGIBLE PERSONS



	If it is determined that there is entitlement to DIC, fully advise the beneficiary or claimant of this fact and of the right to elect.  Neither the failure of a beneficiary to reply to a previous notice of right of election nor a prior refusal to elect DIC prohibits the furnishing of another notice or reminder whenever it may be assumed that the beneficiary may not have fully understood (or received) the earlier communication.  A follow-up notice or reminder is necessary in those cases routinely encountered in which election of DIC was previously disadvantageous.



	a.  Inservice Waiver of Insurance Premiums Cases.  Some cases may be encountered in which the beneficiaries are receiving death compensation because the veteran died on or after May 1, 1957, and prior to January 1, 1972, with insurance in force by waiver of premiums under 38 U.S.C. 1924.  Pursuant to Public Law 92-197 (which repealed the former section 417(a) of Title 38, United States Code which had limited entitlement to death compensation under 38 CFR 3.5(b)(3) and 3.702(a)) effective January 1, 1972, these beneficiaries have an unrestricted right to elect DIC.



	(1)  Notification and Reminder.  All such death compensation beneficiaries were notified of their right to elect DIC but not all availed themselves of that right.  If such cases are encountered in routine handling, furnish a reminder of right of election and take related actions as provided in this subchapter.



	(2)  Election Received.  If election of DIC is received, 38 CFR 3.114(a)(3) applies.



	b.  Dependent's Educational Assistance.  Furnish information, when appropriate, that election of DIC by the surviving spouse (or by or for a child if there is no eligible surviving spouse) may be followed by an election of DEA benefits.  Notify the beneficiary or claimant that an election of DEA benefits is a final election and is a bar to payments of DIC (or compensation or pension) to or for the child in the same or any other case.  See subchapter XII.



	c.  Federal Employees Compensation.  See subchapters III and IX.



	d.  Two-Parent Cases.  See subchapter X.



20.46  NOTICE TO SURVIVING SPOUSES



	If a surviving spouse receives or is entitled to receive death compensation, do not withhold a reminder of the right to elect DIC pending receipt of certification of the veteran's pay grade from the service department.  Prompt notification is important in order that payments of DIC may be made effective from the earliest possible date, subject to later adjustment from the same date.  Adjust the information furnished in the letter to fit the circumstances.
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	a.  Rate Payable.  If known, state the exact rate of DIC payable in the notice, including the additional amount payable under 38 U.S.C. 1311(b) of $200, as of October 1, 1994, for each child under age 18.  When there are children over age 18 attending school or incapable of self-support, the notice should specify the additional amounts of $170 or $336 payable for such children as of December 1, 1994.



	b.  Certification of Basic Pay Grade Made Prior to December 1, 1966.  If the latest certification of pay grade was made prior to December 1, 1966, request a new certification from the service department if it is indicated that the veteran held a higher rank in service for a period of 6 months or more than that held at death or discharge.  Do not withhold notice of the right of election pending receipt of the recertification.



NOTE:  Posthumous promotions have no effect on pay grade for DIC award purposes unless the serviceperson was in missing-in-action status at time of death on and after February 28, 1961 (38 U.S.C. 1302(a)).  See also paragraph 1.16b.



	c.  Certification of Basic Pay Grade Under Public Law 92-169



	(1)  Promotion While in Missing Status.  Public Law 92-169, enacted November 24, 1971, amended 38 U.S.C. 1302(a) to provide that when a serviceperson is promoted while in a missing status and it is subsequently determined that death occurred prior to the effective date of the promotion, the pay grade for purposes of the payment of DIC will be that to which the veteran was promoted.  For the payment of DIC, the act was effective the date of enactment.  This provision is applicable to persons promoted while in a missing status on and after February 28, 1961.  Prior to Public Law 92-169, pay grade for DIC purposes could only be certified as that held on the date of actual or presumed death if this date was prior to the effective date of promotion.



	(2)  Recertification of Pay Grade.  If any inquiry regarding a possible increase under Public Law 92-169 is received from or on behalf of a surviving spouse receiving DIC based on death in service, request a recertification of pay grade if death occurred on or after February 28, 1961, and the reports in file show the veteran was carried in a missing status by the service department at the time of death.  Direct a 3101 request via BDN, to the appropriate records center requesting "Pay Grade," a specific request for a determination, and, if in order, a recertification of pay grade under 38 U.S.C. 1302 as amended by Public Law 92-169.



	(a)  Recertification Not Needed.  Do not request a recertification if the basic requirements as to date of death and missing status are not established.  Do not initiate recertification in the absence of an inquiry by or for the claimant solely because a case is encountered in which the Report of Casualty in file shows the veteran was carried in a missing status and that death occurred subsequent to the specified date.  Request a recertification on VA initiative only if these conditions exist and there is a positive allegation or other evidence in file that the veteran was promoted while in a missing status to a higher rank than that certified on DD Form 1300, Report of Casualty.



	(b)  Higher Pay Grade Provided.  If a certification is received, on VA Form 21-3101 or otherwise, showing a higher pay grade, adjust the surviving spouse's and, if in order, any apportionee's awards to pay DIC based on the higher grade.  The effective date of increase or award under Public Law 92-169 will be determined under 38 CFR 3.114(a) but may not be earlier than November 24, 1971.



	(c)  No Change in Grade.  If a request for recertification of pay grade is returned showing no change is in order, inform the claimant but do not give the right to appeal since this is a service department determination.  If dissatisfaction with the determination is expressed, refer the claimant to the service department.  If recertification is requested on the initiative of VA, do not furnish notice of a negative determination to the claimant unless an inquiry is received from him/her.
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20.47  NOTICE TO CHILDREN



	When there is no eligible surviving spouse and a child is receiving death compensation or, upon the death or remarriage of a surviving spouse receiving death compensation, send a notice of the right to elect DIC as the greater benefit to any remaining child, including those to whom automatic notice is sent of the change in benefits as a child reaches age 18.  At the same time, provide information concerning the right to elect DEA.



NOTE:  If there is an eligible surviving spouse, her/his right to elect DIC is controlling on any child in the case under age 18, but a child age 18 or over has an independent right to elect DIC (38 CFR 3.702(b)).



20.48  NOTICE TO PARENTS



	Do not send a reminder of the right to elect DIC to a parent if the current or anticipated future monthly rate of such benefit would be less than the death compensation rate.  Even though the current DIC rate is the greater benefit, it may become the lesser rate in the future due to increases in Social Security or other retirement benefits.  If an election is received from a parent, fully inform the parent of the finality of such election and the effect of future increases in annual income on the rate of DIC payable as compared to the effect on death compensation entitlement.



	a.  DIC Rate Lower.  If the file shows that income from sources included in determining DIC entitlement, but excluded from dependency determinations for death compensation entitlement, when added to the claimant's income as reported for death compensation purposes, would result in the payment of DIC at a lower rate (or, if for any other reason, the DIC rate would be the lower rate), inform the parent of the exact monthly rates payable under each benefit and tell the parent that no further action will be taken unless he or she furnishes a statement over his or her signature that a lesser benefit would be preferred.



	b.  DIC Elected.  If, after consideration of all known facts, it is indicated that payment of DIC would be to the payee's advantage, on receipt of an election, promptly take appropriate award action to authorize the greater benefit.  Inform the parent that future increases in income could affect the rate of DIC and that if he or she wishes to reconsider the election, he or she should so notify VA without cashing any check for DIC since the negotiation of such a check will constitute an irrevocable election.



20.49  RECEIPT OF ELECTION--GENERAL



	On receipt of an election, determine if there is any prohibition against the payment of DIC and, if not, if it is to the advantage of the payee to receive DIC.



	a.  Prior Election of Federal Employees' Compensation.  When the claims folder shows that the claimant has elected, applied for or is in receipt of Federal Employees' Compensation, follow the procedure provided in subchapter X to determine if there has been a final election such as would constitute a bar to payment of DIC (38 CFR 3.708(a)).



	b.  Determination of Greater Benefits.  If the monthly rate of DIC would be less than the present rate of death compensation, do not process the election.  Inform the payee that no action has been taken since the benefits being paid exceed the amount of DIC which is payable.  Also inform the payee of the exact monthly rates payable under each benefit and state that no further action will be taken unless he or she furnishes a statement over his or her signature that he or she prefers the lesser benefit.



	c.  Prompt Award Action on Surviving Spouse's Claim.  In accordance with paragraph 20.52, take prompt award action, notwithstanding the nonreceipt of the certification of the veteran's pay grade, if it is 
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determined that the DIC payable on the basis of the data in file is greater than the death compensation payable.  Authorize an award of DIC on the basis of the pay grade indicated on the separation documents for the veteran's last period of service if such is of record. If not of record, authorize the minimum DIC rate based on enlisted or officer status subject to possible increase upon receipt of pay grade data from the service department (par. 1.17).



	(1)  Award.  Use an open-ended award to authorize the change in benefits, effective as provided by 38 CFR 3.400(c)(3).



	(2)  Entitlement Code.  Change the entitlement code and use change reason code 30 on the first award line authorizing the DIC rate (pt. V, par. 6.07).



	d.  Revocation of Election.  If, subsequent to an award of the elected benefit, a determination is made that the election was in fact not advantageous and that the payee has the right to revoke the election, inform the payee of all the facts and give him/her a new right of election.



	(1)  No O/P Created.  Restore death compensation retroactively from the effective date of the award of DIC if an overpayment will not be created.  Payments of DIC reflected in prior net award data will effect adjustment of the account.



	(2)  O/P Created.  If the DIC rate paid exceeded the death compensation rate payable, restore death compensation effective date of last payment in accordance with 38 CFR 3.500(b)(2).



20.50  APPORTIONMENTS



	a.  Basic Rule.  Under the provisions of 38 CFR 3.461(b)(3), do not permit a surviving spouse's election of DIC to deprive a child under 18 and not in the surviving spouse's custody of the apportioned share payable as death compensation.



NOTE:  A DIC surviving spouse's award is apportioned only for a child or children under age 18.  Children over age 18 have separate and additional entitlement under 38 U.S.C. 1314(b) or (c).



	b.  Computation.  In computing the DIC rates payable in apportioned cases, it is first necessary to determine the total DIC payable, i.e., obtain certification of pay grade if not already of record.  Obtain the DIC rate for the pay grade certified, including additional amounts payable for any child not yet age 18 under section 1311(b), from the table in appendix B.  Add any additional amount payable for any child over age 18, ($170, schoolchild, and $336, permanently incapacitated child).  Make computations for the current and future periods of entitlement for full information and award purposes.  The computation must meet the following conditions:



	(1)  Spouse's Share.  The surviving spouse's individual share may not be reduced to less than 50 percent of the amount to which she/he would otherwise be entitled, EXCEPT that it may be reduced to any amount as necessary to meet conditions outlined in subparagraph (2) below.



	(2)  Children's Share.  The apportioned shares for children may not be less than the death compensation rate.
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SUBCHAPTER IX.  FEDERAL EMPLOYEES' COMPENSATION--DEATH CASES



20.51  GENERAL



	The provisions of subchapter IV also apply with respect to the adjudication of death claims involving entitlement to Federal Employees' Compensation administered by the Office of Workers' Compensation Programs (OWCP).  Particular reference is made to the following:



	a.  The claimant's election will be requested only by the OWCP and not by VA (pars. 20.19b and 20.20).



	b.  The protection of concurrent awards approved before September 13, 1960, involving civilian employment (par. 20.11a, NOTE).



	c.  The prohibition against concurrent awards on and after September 13, 1960, for death incurred before, on or after that date (par. 20.11).



	d.  The elimination of the prohibition against concurrent payment of pension and FEC benefits based on civilian employment (par. 20.11b).



NOTE:  Persons receiving FEC based on death due to military service may elect (reelect) to receive DIC, but an election and receipt of payment of DIC is final (38 CFR 3.708(a)(2)).



20.52  EFFECT OF ELECTION



	a.  Elections by Surviving Spouse.  The principle that the surviving spouse's election controls the rights of children in that case, whether in or out of his or her custody (38 CFR 3.708(a)(3)), applies only to cases in which the primary title to VA benefits is vested in the surviving spouse.  There is no prohibition when the children have an independent right of entitlement.  Apply the following rules in determining when FEC benefits may be paid to the surviving spouse concurrently with VA benefits to the child:



	(1)  In DIC Cases



	(a)  Concurrent Payment.  A child who is over age 18 and otherwise entitled may received DIC concurrently with the payment of FEC to the surviving spouse.  The DIC rate payable to or for such child ($170 or $336) is the rate payable under 38 U.S.C. 1314(b) or (c) when there is an eligible surviving spouse.



	(b)  Separate Election Required.  When a child over age 18 is eligible for FEC and DIC or DEA because of school attendance, or a child over age 18, eligible for FEC and DIC, is permanently incapable of self-support from a time prior to reaching age 18, a separate election is required because the child, having independent entitlement to these VA benefits, has a right of election which is independent of and not affected by the surviving spouse's election.  For the same reason, DEA or special restorative training allowance under 38 U.S.C. chapter 35, may be paid to or for a child under the age of 18 years, pursuant to an election, concurrently with the payment of FEC benefits to the surviving spouse.



	(2)  Children's Benefit.  In compensation cases, the surviving spouse's election controls the benefit payable since the child has no independent entitlement to VA benefits.



	b.  Elections by Child or Parent.  Such elections are governed by the following considerations:
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	(1)  Some Elect FEC.  If there are two or more persons within a class (children or parents) and FEC benefits are elected by some but not all members of the same class, the rights of the others in the class to VA benefits are not affected.  The VA death benefit payable to a child or parent not electing FEC will not exceed the amount which would be payable to him/her if all children or both parents had filed claims for VA benefits.



	(2)  FEC for Child Under 18.  An election of FEC benefits for a child under the age of 18 as the person primarily entitled will bar VA benefits after the child attains the age of 18. (But see subpar. (4) below.)



	(3)  Election After Surviving Spouse's Death.  If FEC benefits were paid for a surviving spouse and children based on the surviving spouse's election and the surviving spouse remarries or dies, an election may be filed on behalf of the children.



	(4)  Finality of Election.  An election is binding and final only for periods of concurrent eligibility.  In claims based on school attendance, concurrent eligibility extends from the date eligibility arises, e.g., from the child's 18th birthday if the veteran died before that date, to age 23, marriage or completion of 4 years of education beyond high school, whichever is earlier.  As eligibility to FEC benefits based on school attendance terminates on the happening of any of these events, VA benefits may be payable on election at the termination of FEC.



	c.  Election of FEC Based on Death in Military Service is Not Final.  OWCP has determined (the VA General Counsel concurring) that the finality of election provision of the FEC (5 U.S.C. 8116(b)) does not apply to cases in which FEC is being paid based on death in military service.  Accordingly, 38 CFR 3.708(a) was amended to delete the provision concerning finality of elections made after September 13, 1960.  However, the statutory provision (38 U.S.C. 1316) still prohibits any return to FEC benefits once DIC has been granted.



	(1)  Election Required.  Prior to January 1, 1957, compensation under FEC was payable for disability or death of a Reservist incurred in active service during peacetime.  For FEC purposes, the Korean Conflict period was considered peacetime service.  If disability or death compensation was also payable by VA, it was and is necessary that an election be made between FEC and VA benefits.



	(2)  Action on Elections.  If an election is received, take award action, if otherwise in order, provided the benefit elected exceeds the FEC benefits to which the claimant is entitled.



	(a)  Effective Date.  The award may be effective the date of receipt of the election which, for the purposes of 38 CFR 3.400(j), is the date the election was received in the OWCP.  In original claims, the effective date will be as authorized by applicable law.



	(b)  Withholding of OWCP Amounts.  These awards are subject to any payments made by the OWCP over the same period of time, i.e., pay the difference between the VA and OWCP monthly rate from the award effective date with the OWCP rate entered as type 1 Withholding.  Pay the full rate of VA benefits from the date of termination of FEC benefits.



	(c)  FEC Greater Benefit.  If it is shown that the FEC benefit is greater than the VA benefit, inform the claimant and the OWCP that no action will be taken on the election unless the claimant furnishes a statement over his or her signature that he or she prefers the lesser benefit.  Provide a full explanation of why the election was not accepted.
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20.53  NOTICE TO CLAIMANTS



	The letter to OWCP requesting that an election be obtained from the claimant must contain all necessary information specified in the applicable provisions of the foregoing paragraphs and sufficient additional information concerning the VA benefit to enable OWCP to inform the claimant fully of the effect of an election.  See paragraph 20.14.



	a.  VA Benefits Based on School Attendance.  This letter must also include notice of VA benefits based on school attendance which might be payable for a child over the age of 18.  This is particularly important in cases in which the child is approaching his or her 18th birthday and may be eligible for DIC or DEA benefits for periods after that date.



	b.  Future Eligibility for VA Benefits.  In the event of an election of FEC whereby payments of VA benefits to or on account of children under or over 18 years of age are barred, the notice of disallowance or discontinuance must include information as to possible future eligibility of such children to VA benefits.
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SUBCHAPTER X.  TWO-PARENT CASES



20.54  LIMITATIONS



	a.  General.  The right of a child to receive VA death benefits based on the service of more than one parent is limited by 38 CFR 3.703 (38 U.S.C. 5304(b)(2)) as to concurrent payments of death pension, compensation or DIC, and by 38 CFR 21.3023 (38 U.S.C. 3562) as to payment of Dependents' Educational Assistance or restorative training (DEA benefits) and death or disability pension or compensation or DIC.  See chapter 14 for DEA benefits.



	(1)  Concurrent Payments Allowed.  There is no prohibition against concurrent payments based on the service of two or more parents not in the same parental line, or when one or both parents in the same parental line are living, EXCEPT that election of DEA benefits is a bar to further payments of pension, compensation or DIC based on school attendance by a child over age 18 in the same or any other case.  Furthermore, receipt of DEA benefits prior to age 18 will preclude payment of pension, compensation or DIC to or for the child after age 18, either during a veteran's lifetime or after death.



	(2)  Concurrent Payments Prohibited.  The general prohibition against concurrent payments applies as to benefits based on the death of two or more parents in the same parental line when the death of one or both of the parents occurred on or after June 9, 1960.  When both such parents died before June 9, 1960, there is a specific prohibition only (on or after January 1, 1957) against concurrent payments of DIC in one case, with DIC or death compensation (but not death pension) in the other.



	b.  Both Parents Dead(One (or Both) Died on or After June 9, 1960



		Parents NOT in Same	Parents in SAME

		Parental Line	Parental Line



*Child of	DIC, comp. or pension in one case	Concurrent payment of

any age	payable concurrently with	DIC, comp. or pension

		DIC, comp. or pension in the other	in the two cases is

			prohibited.



Child		DEA payable with 	DEA payable with 

under 18	DIC, comp. or pension in one case	DIC, comp. or pension

or helpless	concurrently with 	in one case is a bar

		DIC, comp. or pension in the other.	to DIC, comp. or

			pension in the other.



Child		Receipt of DEA is a bar to further payments of

over 18	DIC, compensation or pension in the same or any other case.

attending school



	c.  One Parent Living(One Dead or Both Living



	Parents NOT in Same Parental Line/Parents in SAME Parental Line



*Child of 	Compensation or pension (or DIC) in one case payable concurrently with

any age	compensation or pension (or DIC) in the other.



Child		DEA payable with compensation or pension (or DIC) in one case

under 18	concurrently with compensation or pension (or DIC) in the other.

or helpless-
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Child		Receipt of DEA is a bar to further payments of compensation or pension 

over 18	(or DIC) in the same or any other case.

attending school	



*NOTE:  If the child is a veteran with entitlement to Improved Pension benefits in his or her own right and is also entitled to pension based on his or her parent's service, only the greater of these two benefits may be paid (38 CFR 3.700(a)(4)).



20.55  SAME PARENTAL LINE



	The term "same parental line" means more than one father or more than one mother as defined for VA benefits purposes.  This includes natural, adoptive and stepparents.



20.56  FORM OF ELECTION



	Accept a statement over the signature of a child eligible for direct payment or of the person claiming benefits for the child as an election.



20.57  NOTICE TO CLAIMANT



	Inform claimants of the right of election (and reelection, if any) and of the rates payable in each case.  Do not defer award action if it is clear that benefits in one case are more advantageous than in another; so inform the claimant.  Assume that the greater benefit is elected unless a specific request is received for discontinuance of benefits in that case in order to receive the lesser benefit in the other case, and the claimant is so informed in the notice of award.



20.58  AWARDS TO OR FOR ELECTING CHILDREN



	Under the provisions of 38 CFR 3.503(g), terminate payments of death compensation, pension or DIC being made to or for a child in one case, under reason code 30, effective the commencing date of an award of the elected benefits to or for that child in another case based on the service of another parent in the same parental line.  However, 38 CFR 3.659(a) provides that such award is subject to offset of any payments of these benefits in the other case made to or for the child over the same period of time.  Accomplish this offsetting as follows:



	a.  Children's Awards.  If a child receiving compensation, pension or DIC under a separate award in case A, becomes entitled to and elects another benefit in case B (based on service of another parent in the same parental line):



	(1)  Terminate the payments in case A to or for this child effective the 1st day of the month following the month in which the action is taken.



	(2)  Make the award of the elected benefit in case B at the differential rate payable for all periods of entitlement from the commencing date of the new award.



	(3)  Annotate the award print to specify that the award is "Subject to payments for this child under Payee #_________ in XC___________ from [commencing date Case B award] to DLP in that case."



	b.  Surviving Spouse's Award.  If the surviving spouse in case A is receiving an additional amount or his or her award is apportioned for the child electing benefits, take the action prescribed in paragraph 20.61b.
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	c.  Consolidated Awards.  If, in case A, the electing child is receiving benefits under a consolidated award which is to be terminated because of his or her election of benefits in case B, take action as provided in part V, paragraph 6.06, and make the award in case B subject to the offsetting of payments in case A using the remarks specified in subparagraph a(3) above.



20.59  EFFECT OF ELECTION ON OTHER PAYEES



	The effect of a child's election of benefits on the rates payable to the remaining beneficiaries within the same class (surviving spouse) and other children in the same or another case is determined by the effect of such election on the entitlement of the electing child to receive his or her share in the benefits payable to the other beneficiaries.  See paragraph 20.54.



	a.  Effect on Surviving Spouse's Entitlement.  Under 38 CFR 3.703(c), when a child elects to receive benefits in one case (B), determine the entitlement of a surviving spouse in the nonelected case (A) as if there were no such child.



	(1)  DIC.  In DIC cases, determine the additional amount payable under section 1311(b) as though the child (under age 18) electing benefits in another case did not exist.



	(2)  Pension.  A surviving spouse's award of pension is subject to discontinuance when a lower income limitation becomes applicable or reduction is in order because of his or her change in status due to the only child's electing benefits in another case.



	b.  Effect on Other Children's Entitlement



	(1)  Children in Same Case.  If a child elects to receive benefits under one law and is not entitled to concurrent payment under any other law in the same case, determine the rates payable to the remaining beneficiaries within the class entitled under another law in that case as though the electing child were entitled to a share of their benefit.



	EXCEPTION:  If the benefit elected is DEA, the rates payable to the remaining beneficiaries in the same case will be determined as though the electing child did not exist (38 CFR 3.704(a)).  See chapter 14 for effect of election of DEA on other payees.



	(2)  Children in Another Case.  If a child elects to receive benefits in one case and is thereby not entitled to concurrent payment of benefits to which he or she would otherwise be entitled in another case, determine the rates payable to the remaining beneficiaries within the class in the other case as though the electing child did not exist (38 CFR 3.703(c)).  Make any resulting increase to such other child or surviving spouse payee or reduction or discontinuance of an award to a surviving spouse effective the commencing date of the award to the electing child in the other case (38 CFR 3.659(b)).



	(3)  Eligible Surviving Spouse.  In a DIC case, if there is an eligible surviving spouse, a child's election of benefits in another case has no effect on awards to other children who are over age 18.



20.60  REELECTIONS



	Unless the benefit elected in one case is DEA or restorative training, there is no limitation on the right of reelection.  The receipt of compensation, pension or DIC in one case only suspends the right to benefits barred from concurrent payment in the other case (38 CFR 3.703(b)).
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20.61  AWARD ACTIONS--OTHER PAYEES



	a.  Notation in Remarks.  Annotate the award print with reference to the election by the child, e.g., "Benefits on account of child [name] barred by election of [benefit] in XC        , [veteran's name]."



	b.  Adjustment of Running Awards.  When payments in one case are to be adjusted because of an election by or on behalf of a child of benefits in another case as of the commencing date of the elected benefits to or for the child, take simultaneous action consistent with 38 CFR 3.659 to avoid the creation of an overpayment in any running award.  This may be accomplished as follows:



	(1)  Reduction or Termination of Surviving Spouse's Award.  When the surviving spouse is receiving an additional amount on account of a child in her/his custody or is receiving payments of pension to which he or she would not be entitled based on the applicable income limitation if there were not a child in that case (38 CFR 3.703(c)):



	(a)  Reduce or terminate the surviving spouse's award under reason code 11 or 30, as applicable, as of the 1st day of the month following the month in which the action is taken.



	(b)  Process the award to the electing child in the other case.  Authorize the difference between the monthly amount otherwise payable in that case and the monthly rate paid the surviving spouse from the commencing date of benefits to the child through the date of last payment to the surviving spouse (par. 20.58a(3)).



	(2)  Increase in Surviving Spouse's Award.  When the surviving spouse is receiving a reduced share because of an apportionment of his or her award for the child electing benefits in another case:



	(a)  Terminate the apportioned award to or for the child under reason code 30, effective the 1st day of the following month.



	(b)  Amend the surviving spouse's award under reason code 27 to authorize the increased rate as of the commencing date of benefits to or for the child in the other case.



	(c)  Process the award of the elected benefit to or for the child from that date to the end of the current month.  Authorize the available difference between the monthly rate otherwise payable and the rate paid to or for the child under the terminated award during that period (par. 20.58a(3)).



	(3)  Increase in Another Child's Award



	(a)  Process separate amended awards to children entitled to increased rates because of a child electing benefits in another case.  Authorize the increased rates effective the commencing date of the award to or for the electing child in the other case.



	(b)  Terminate the award to or for the electing child in the first case using reason code 30.



	(c)  Process the child's award of the elected benefit in the other case to authorize the available difference between the monthly rate otherwise payable for the elected benefit and the rate paid to or for the child under the terminated award, as provided above.  See paragraph 20.58c for adjustment of consolidated award.



	EXAMPLE.  Veteran N (Pay Grade E4) died January 2, 1992, leaving a widow and two children, Jane and David.  Jane is in the custody of her stepfather, Veteran S.  Payments are being made as follows:
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	Total DIC payable	$1190

	Widow's individual share	790

	David's share added to widow's share	200

	Monthly rate to widow	990

	Jane's apportioned share	200



Jane's stepfather S, dies January 2, 1995, leaving Jane as sole survivor.  Jane, pursuant to election requirement elects the greater benefit ($336) DIC in the S case.  Claim and election received in February and award action taken March 5, 1995.



	1.  Jane's apportioned award in the N case would be terminated effective March 1, 1995, and the widow's award would be amended to discontinue the apportionment.



	2.  In the S case, Jane would be awarded the differential rate of $136 ($336-$200) from February 1, 1995, and the full rate of $336 from March 1, 1995.
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SUBCHAPTER XI.  SOCIAL SECURITY BENEFITS UNDER SECTION 217(b), 

SOCIAL SECURITY ACT--DEATH CASES



20.62  SCOPE



	This subchapter applies only to cases of veteran's death prior to July 27, 1954, when death compensation, pension or DIC is payable based on the death of a veteran who:



	a.  Had active service on and after September 16, 1940, and prior to July 25, 1947,



	b.  Was separated from service prior to July 27, 1951, and



	c.  Died within 3 years after separation from service but prior to July 27, 1954.



20.63  GENERAL INFORMATION



	Some surviving spouses, dependent parents and children of World War II veterans may still be receiving Social Security benefits based on the deemed insured status provisions of section 217(b) of the Social Security Act.  Other surviving spouses, having no children, are potentially eligible for this benefit at age 60.  It is important that VA claimants in this category understand that if the VA claim is approved:



	a.  Current and future rights to that Social Security benefit will be lost since that benefit may not be paid for any period during which death compensation, pension or DIC is payable to any dependent of the veteran.



	b.  Furthermore, any such payments made not exceeding the amount of any death compensation, pension or DIC awarded to or for the same person, for the same periods, must be offset (38 CFR 3.709).



20.64  FORMS USED FOR EXCHANGE OF INFORMATION



	Use the following forms for the exchange of information between the Social Security Administration (SSA) and VA:



	Form SSA 650, Request for Certification of VA Payments.



	Form SSA 651, Certification of Award of Benefits Under Section 217(b) of the Social Security Act, as Amended.



	VA Form 21-6899, Request for Benefit Data.



20.65  USE OF FORM SSA 650



	a.  Action by SSA.  On receipt of a claim for Social Security benefits, the SSA will use Form SSA 650 to ascertain whether death compensation, pension or DIC has been awarded by VA.  They will forward two copies to the VA regional office having jurisdiction, with the upper half of the form completed.



	(1)  No Reply.  If no reply is furnished by the VA office within 60 days or the reply is made that no claim has been filed with VA, that a claim is pending or that all claims have been disallowed, SSA may certify an award of survivors insurance for payment.



	(2)  Follow-up.  SSA will make no follow-up on the form prior to certification.
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	b.  Action by VA.  On receipt of Form SSA 650, enter on the lower half of the form, in duplicate, the status of any claim for death compensation, pension or DIC or a statement under "Remarks" showing that no such claim has been filed.



	(1)  Benefits Awarded.  If benefits have been awarded, enter the name, address and relationship of the beneficiary.  It is not necessary to show that payments have been awarded to more than one person. 



	(2)  Signature Authority.  A senior veterans service representative (VSR) will sign the form in the name of the Veterans Service Center Manager (VSCM) and return the original to the originating SSA office.  File the duplicate, signed (initialed) and dated by the preparer, in the claims folder.



20.66  INITIAL ACTION UPON RECEIPT OF CLAIM FOR VA BENEFITS



	a.  Review of Claims Folder.  When a claim is received in any case in which all conditions specified in paragraph 20.62 are present or if the claims folder contains either Form SSA 650 or SSA 651, indicating that a claim has been filed or an award under section 217(b) has been made by the SSA, use VA Form 21-6899 to obtain the benefit data necessary to inform the surviving spouse, dependent parent or child before entitlement to VA benefits is determined.  See paragraph 20.63.



	(1)  Send VA Form 21-6899, in duplicate, to the appropriate SSA Program Service Center (pt. III, par. 9.02a).



	(2)  Maintain a 30-day control for follow-up.



	b.  Simultaneous Development.  Undertake any required development for the determination of entitlement to VA benefits.  If no development is required, inform the claimant of any possible delay in claims processing.



	c.  Return of VA Form 21-6899.  On receipt of VA Form 21-6899 completed by the SSA Program Service Center, completion of any other development and determination of entitlement to VA benefits, furnish complete information to the claimant per paragraph 20.67.



20.67  NOTICE TO CLAIMANT AND DISALLOWANCE PENDING REPLY



	a.  Notice.  Information to the claimant will include a comparison of VA and Social Security benefits, specifying any Social Security benefits (listed on VA Form 21-6899 under the column headed "Exclusive of 217(b)") which could be paid concurrently with VA benefits.  If it is apparently advantageous to continue the section 217(b) benefits, advise the claimant that VA benefits may be payable at any time in the future, whereas, if the Social Security benefit is terminated for payment of VA benefits, it can never be resumed.



	b.  Disallowance Action.  Pending the claimant's decision, disallow the claim under reason code 20, "Claim withdrawn," because of receipt of SSA benefits under Sec. 217(b).  Process a disallowance and fully inform the claimant via locally generated letter of all actions taken.



	(1)  Inform him/her that, in the absence of a reply, it will be assumed that he or she desires to withdraw the claim for VA benefits because it appears to be to his/her advantage to continue the section 217(b) benefits.



	(2)  Further action is not required in the absence of a reply or further communication from the claimant.  A control is not required.
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20.68  AWARD ACTION



	a.  Awards to Other Persons.  If the award of death compensation, pension or DIC is in favor of any person other than the person in receipt of the Social Security benefit, determine the commencing date of such award and authorize payments without regard to the provisions of section 217(b)(1) of the Social Security Act (although the gratuitous Social Security benefit to the other persons will be thereby terminated).



	b.  Award to Same Person.  If the award of death compensation, pension or DIC is in favor of the same person to whom the Social Security benefit was awarded, process the award with the date of approval of the award as the commencing date.



	(1)  Annotate the award with the following statement:



	"Subject to possible adjustment to an earlier commencing date under Sec. 217(b) of the SS Act."



	(2)  In fiduciary cases, the VA Form 21-592 will explain the circumstances under which the award is to be made after certification of the fiduciary.



	c.  Notice to Payee.  In notifying a payee of the approval of an award under the subparagraph b above, include the following information:



	"The commencing date of this award may be adjusted to an earlier date upon receipt of information which is being obtained by this office.  No further action on your part is required.  You will be notified if adjustment to an earlier commencing date is approved."



20.69  NOTICE OF GRATUITOUS DEATH AWARDS



	a.  Notice to SSA.  At the time of an award under either paragraph 20.68a or b, send a locally generated letter, over the signature of the Veterans Service Center Manager (VSCM), to the appropriate SSA Program Service Center.  The letter must include:



	(1)  The veteran's name, Social Security number and VA file number;



	(2)  For EACH beneficiary, the name and address, relationship to the veteran, monthly rate of VA benefit payable, earliest date of entitlement and the effective date of the award;



	(3)  The following certification:



	"In compliance with Section 217(b) of the Social Security Act, as amended, I certify that an award of gratuitous death benefits is in order in this case under laws administered by the Department of Veterans Affairs.  Accordingly, any benefits payable under Section 217(b) should be terminated, and this office so advised."



	(4)  A request that the SSA provide verification of benefits payable under Section 217(b) for each beneficiary, his or her full name and address, the beginning date and termination date of benefits and the monthly rate paid.  They must show payments from EARLIEST date of VA entitlement.



	b.  Return to VA.  On receipt of information from the SSA showing that no award of benefits under Section 217(b)(1) has been made to the beneficiary awarded VA benefits under paragraph 20.68a, file the report without further action.  If the VA award was made under paragraph 20.68b, follow the procedure outlined below.
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20.70  ADJUSTMENT OF AWARDS



	a.  Certification by SSA of Benefits Paid.  Monthly payments of survivor insurance benefits are made retroactively and not prospectively.



	(1)  Termination Date.  The termination date represents the month in which the termination action was accomplished.  For example, the report of "October 1994" as the termination date means that payments were made through the month of October 1994.



	(2)  Beginning Date.  Accept the month reported as "beginning date" as meaning that payment was made for that month.  The SSA will report as "beginning date" the same month and year shown by VA as the "earliest date of entitlement" or the first month thereafter that the Social Security entitlement began for that beneficiary.



	(3)  Overpayment.  It is the responsibility of the SSA to recover such erroneous payments not offset by VA.



	b.  Amendment of Awards.  If it is determined that there is any additional amount of death compensation, pension or DIC payable, amend the award to commence effective the date provided by the applicable law.



	(1)  Difference in Rates.  Show the difference between the monthly rate of the VA and Social Security benefits as the monthly rate payable for all periods from the earliest effective date under the applicable VA law to the date the Social Security benefits under section 217(b) were terminated.  Pay the full monthly VA rates from then on.



	(2)  Prior Pay.  Complete the entries in "Prior Net Award Data" on the 404 Screen to show "none" as the monthly payment from the applicable commencing date, followed by the actual prior net award data for payments made on the initial award.



	(3)  Annotate Award.  Make a notation on the award print:



	"To authorize payment from date of entitlement,

	 subject to $        paid under Sec. 217(b)."



	c.  Offset Equals VA Adjustment.  If it is determined that the Social Security benefit under section 217(b) equals or exceeds the VA benefit accrued prior to the date of approval of the initial award, and the offset therefore equals the accrued, file the notice from the SSA without need for further award action.  Enter a notation to that effect on the file copy of the award prepared under paragraph 20.68b.



	d.  Notice to Payee.  Furnish the payee and other interested persons notice of the action taken.



20.71  SECTION 217(b) BENEFITS PAID TO SURVIVING SPOUSE FOR CHILDREN



	When Social Security benefits are payable to a surviving spouse and minor children, these amounts are paid separately.  The award on behalf of a minor child is customarily made to the surviving spouse "for the use of" the child.  If a letter is sent notifying the SSA that an award of VA benefits has been made in favor of a surviving spouse, the SSA certification will include a report of amounts paid "for the use of" a minor child or children of the veteran.



	a.  VA Award to Surviving Spouse.  When Social Security payments have been made to the surviving spouse "for the use of" a child or children for whom VA benefits are included in the surviving spouse's award, include such amounts in computing the offset against the award.





20-XI-4

�May 2, 2003	M21-1, Part IV

		Change 169 Erratum



	b.  VA Award to or For a Child.  When a VA award is made to or for a child, include only those amounts paid under section 217(b) to any person "for the use of that child" in the amount to be offset.



20.72  VA AWARD MADE PRIOR TO RECEIPT OF FORM SSA 651



	If an award of death compensation, pension or DIC was approved prior to receipt of notice that an award of benefits has been certified under section 217(b) to the same person, and Form SSA 651 is received showing this, take action to suspend payments of VA benefits without regard to the fact that the initial award may have been approved prior to enactment of Public Law 81-734.



	a.  Send notice to the SSA as provided in paragraph 20.69.



	b.  Upon receipt of the necessary information from the SSA Program Service Center certifying the benefits paid under section 217(b) and termination thereof, take appropriate action as provided in paragraph 20.70.
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SUBCHAPTER XII.  MISCELLANEOUS ELECTIONS



20.73  ELECTIONS OF DEA BENEFITS.



	See paragraph 14.14.



20.74  PAYMENT OF DIC AT PENSION RATES



	Pursuant to 38 U.S.C. 1312(b), the payment of DIC to a surviving spouse at the pension rate is permissible when the surviving spouse is receiving additional benefits for children and the usual DIC rate payable would be less than the surviving spouse's pension rate.  This situation is now unusual for two reasons.  First Public Law 101-568 reformed the DIC program effective January 1, 1993.  Second, with the enactment of Public Law 103-446 on November 2, 1994, a surviving spouse with eligibility to DIC may now elect pension.  (See paragraph 20.75.)  Nonetheless, if the Improved Death Pension rate based on the surviving spouse's income for VA purposes would be greater than the surviving spouse's entitlement to DIC benefits, these provisions are for application and the benefit payable will be DIC at the Improved Death Pension rate (38 CFR 3.702(f)).



	a.  Separate Claim Not Required.  A claim for increased benefits is not required.  Once a surviving spouse establishes entitlement, consider the case for the increased benefit if the Improved Death Pension rate may be greater than the DIC payable.



	b.  Consideration of Children's Dependency.  Include a child over age 18 and under 23, attending school, and a child over 18 and helpless, in computing the applicable pension rate to the surviving spouse, notwithstanding that DIC is payable to the child in the additional amount specifically authorized for a school or helpless child.



NOTE:  The child's DIC is countable as income for purposes of determining the Improved Death Pension rate payable.



	c.  Notice to Claimant and Development.  When a surviving spouse files a claim or a case is encountered in which it appears the claimant may be entitled to this increased benefit, inform the claimant of the right to payment at the death pension rate.  If not already of record, request the surviving spouse furnish evidence of income and net worth for himself/herself and the veteran's children for appropriate periods.  Undertake such simultaneous development as necessary to determine the maximum benefit payable in original claims for death benefits if it appears probable that the death pension rate may be the greater benefit.



	d.  Award Action.  Pay whichever is the greater rate, the Improved Death Pension or regular DIC rate.  The following procedures apply:



	(1)  Adjust awards retroactively, currently or prospectively, as appropriate, in accordance with the facts in each case.



	(2)  Make adjustments for changes in income or net worth, dependency of children, statutory changes in the regular DIC or Improved Death Pension rates or any other reason affecting the benefit payable so that the beneficiary will receive the greater benefit at all times.  Advise the claimant accordingly.



	(3)  Make the effective date of any increase payable to a surviving spouse already in receipt of DIC in accordance with 38 CFR 3.114(a) if evidence of entitlement is of record or is received within 1 year from date of request, but never earlier than January 1, 1979.
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	(4)  If the Improved Death Pension rate is greater than the DIC rate payable, prepare the award at the Improved Death Pension rate with the appropriate DIC entitlement code and special law code 10 for those periods when pension is the greater benefit.



NOTE:  Select cases in this category for regional office review as part of EVR processing.



	(a)  Enter reason code 30 on any award line authorizing a change from the regular DIC rate to the death pension rate and vice versa.



	(b)  If the award to a surviving spouse receiving DIC at death pension rates is to be apportioned for a child or children not in custody, pay the children the greater of either the DIC apportioned share or the Improved Pension rate to which they would be entitled.



20.75  SURVIVING SPOUSE DIC RECIPIENT'S ELECTION OF IMPROVED DEATH PENSION



	Public Law 103-446 amended 38 U.S.C. 1317 permitting a surviving spouse who is eligible for DIC to elect death pension.  Previously this had been prohibited.  This provision is effective November 2, 1994, the date of enactment of the law.  Generally, it is not to a surviving spouse's advantage to elect death pension in lieu of DIC.  If the surviving spouse is in a nursing home and covered by Medicaid, refer to paragraph 20.79.



20.76  OUT-OF-CUSTODY CHILD'S RIGHT TO IMPROVED PENSION WHEN WIDOW RECEIVES DIC



	a.  DIC Apportioned Share vs. Death Pension Rate.  In certain cases it is possible that the Improved Death Pension rate for an out-of-custody child would be greater than the child's DIC apportionment share.  



	b.  General Counsel Opinion.  In Op. G.C. 04-92 dated February 20, l992, General Counsel held the following:  



	(l)  If a child of a deceased veteran under age 18 and not in the custody of the veteran's surviving spouse has been awarded an apportionment of DIC otherwise payable to the surviving spouse, 38 U.S.C. 1317 renders the child ineligible for payment of improved death pension.



	(2)  If an out-of-custody child under the age of 18 is not eligible for an apportionment of the DIC payable to the surviving spouse, neither current statutes nor regulations prohibit an award of improved death pension.  If such a child were found to be entitled to death pension, there is no legal authority to withhold the additional amount of DIC payable to the surviving spouse on account of such child.



20.77  RETIRED SERVICEPERSON'S FAMILY PROTECTION PLAN (10 U.S.C. 1431)



	a.  General.  A request for eligibility under this plan requires a rating activity determination of service connection.  A claim for death compensation or DIC is required before this determination may be made.  See part III, paragraph 3.03b.  If a claim for death compensation or DIC has not been filed, inform the person requesting the determination that VA has no authority to determine service connection for the veteran's death unless a claim is filed.  Provide VA Form 21-534 or VA Form 21-535, as appropriate.



	b.  Concurrent Payment.  Payments received under this plan do not bar concurrent payment of DIC, death compensation or pension and are excluded from computation of income in such cases (38 CFR 3.261(a)(14).  However, Public Law 87-381, effective October 4, 1961, amended the Uniform Contingency Option Act of 1953 to restrict benefits of certain surviving beneficiaries of service personnel electing under the family protection plan.
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	c.  Proof of Ineligibility Required.  Certain survivors of electees are not entitled to annuities under this plan until they furnish the service department proof that they are not eligible for death compensation or DIC.



	d.  Request Needed.  Notification to service departments of awards of VA benefits will only be furnished on specific request from the survivor or service department.



	e.  Notification.  On receipt of a request from the survivor or service department, complete information concerning the survivor's entitlement or nonentitlement to death compensation or DIC will be furnished if such determination has been made or is made based on a claim filed for VA benefits.  If a claim has not been filed, advise the requester that a determination may not be made until an application for benefits is received.



20.78  RADIATION EXPOSURE COMPENSATION ACT (RECA) OF 1990



	a.  General.  The Radiation Exposure Compensation Act (RECA) of 1990 authorized the Attorney General to make payments as restitution to a limited class of individuals (or survivors of individuals) with radiation-related diseases who had been employed during a specified period in uranium mines in Colorado, Utah, Arizona, Wyoming, or New Mexico, or who had been present during designated periods at, or in, certain specified areas downwind of the Nevada Test Site, the Pacific Proving Grounds, and the Trinity Test Site at Alamogordo, New Mexico.  



	b.  RECA Payment Satisfies all Claims Against U.S. Government.  When an individual accepts a RECA payment, that payment represents full satisfaction of all claims of or on behalf of that individual against the United States based upon a condition that arises out of exposure to radiation as a result of onsite participation in a test involving the atmospheric detonation of a nuclear device.



	c.  RECA Payment Bars Payment of Compensation/DIC.  A veteran who accepts a RECA payment based on a radiogenic condition which developed after he or she participated onsite in an atmospheric test, is thereafter barred from receiving disability compensation, or further payment of compensation for the same condition.  Similarly, a survivor who accepts a RECA payment based on the death of a veteran resulting from a radiogenic condition would thereafter be disqualified from receiving DIC based on death resulting from the same condition.  (38 CFR 3.715)



	d.  Termination of Compensation/DIC Award.  When a RECA payment is made, it must be offset by the amount of any compensation or DIC previously paid by VA.  If an individual receiving compensation or DIC elects to accept RECA payment, terminate the compensation or DIC award effective on the last day of the month preceding the month in which the RECA payment is issued.  (38 CFR 3.500(x)  



	e.  VACO Directs Required Adjudicative Actions.  The Department of Justice initially contacts VA Central Office, C&P Service, Policy (211) staff.  The Policy staff then contacts the appropriate regional office and directs specific adjudicative actions.  Direct questions regarding RECA payment cases to the Policy staff on (202) 273-7210.



20.79  SURVIVING SPOUSE DIC RECIPIENT'S ELECTION OF $90 LIMITED DEATH PENSION RATE--MEDICAID NURSING HOME (38 CFR 3.551(i))



	A surviving spouse who is eligible for DIC may elect death pension for the purpose of taking advantage of the $90 Medicaid provisions of 38 U.S.C. 5503(f).  See chapter 39 and paragraph 20.75.
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ADDENDUM A



	Your election of Improved Pension has been received and carefully considered.



	Although you would be entitled to Improved Pension of $        (monthly) instead of the $        monthly pension you now receive, we have not taken award action in order to let you consider whether or not you wish to elect Improved Pension at this time.



	Before you decide, it is very important that you know that Public Law 96-272 provides that persons living in (insert applicable State from par. 20.08a) are not required to elect Improved Pension in order to be eligible for public assistance under a State program such as AFDC (Aid to Families With Dependent Children) or for SSI (Supplemental Security Income) benefits because Medicaid benefits depend on eligibility to receive public assistance or SSI payments.



	This means that, since you live in a State where you are not eligible for Medicaid unless you are receiving public assistance, you are not required to elect Improved Pension in order to receive public assistance or SSI.  Also you cannot be denied public assistance or have those benefits reduced because you do not elect Improved Pension.  However, the law does not apply if you are in a nursing home or other institution and receive Medicaid assistance. The Medicaid program in any State may require you to elect Improved Pension if it is a greater benefit in order to remain eligible for Medicaid.



	You must consider whether or not an election will cause you to lose other benefits, especially Medicaid, before you tell us to take action on your election, because elections are final after you have received and cashed the first check.



	You should also consider that Improved Pension will be reduced $1 per year for each dollar your income increases in the future from any source, but the monthly pension you are now receiving will continue unchanged unless you lose a dependent, your net worth becomes excessive or your income exceeds a limit which will increase each year by the same percentage that Social Security benefits increase.



	We will not take any further action on the election you submitted unless you tell us to do so in writing.



	You should also know that you can make a new election at any time in the future and we will tell you the amount you would receive and let you decide.













Addendum A.  Public Law 96-272 Notification of Election of Improved Pension
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