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CHAPTER 19.  APPORTIONMENTS

SUBCHAPTER I.  DETERMINATIONS



19.01  AUTHORITY (38 CFR 3.450 - 3.458)



		Apportionment of disability benefits payable to veterans is governed by 38 CFR 3.450 through 3.458.  When making a determination to apportion an award, use discretion in determining if, on the basis of the facts found in the individual case, an apportionment should be made and, if so, the amount that should be apportioned.  Subject to the restrictions of 38 CFR 3.458, all or part of a veteran's disability benefits may be apportioned under the following general conditions.



		a.  Competent Veteran.  To consider a claim for apportionment of a competent veteran's benefits, VA must receive a claim and the evidence submitted by the claimant must meet the requirements of 38 CFR 3.451.  An apportionment may be paid:



		(1)  To an estranged spouse and child or children in the spouse's custody.



		(2)  To a child or children not living with the veteran and to whom the veteran is not reasonably contributing.  A claim for apportionment on the child(ren)'s behalf should be invited when appropriate.  See paragraph 19.09.



		(3)  To a dependent parent.  If additional compensation is payable on behalf of the dependent parent (also see ch. 18), do not apportion less than that additional compensation.  Also see 38 CFR 3.452.



		b.  Incompetent Veteran.  See chapter 18.



		c.  Veteran Disappeared.  See paragraph 25.15.



		d.  Veteran Incarcerated.  See paragraph 25.04.



		e.  Forfeiture Cases.  See chapter 36.



		f.  Veterans Benefits Not Apportionable (38 CFR 3.458).  A veteran's benefits will not be apportioned:



		(1)  If the total benefit payable is so small it does not permit payment of a reasonable amount to any apportionee.



		(2)  If the spouse of the disabled veteran has been found guilty of conjugal infidelity by a court having proper jurisdiction.



		(3)  To the spouse of the veteran if VA determines that he or she has lived with another person and held himself or herself out openly to the public to be the spouse of that other person unless that relationship was entered into in good faith because the spouse believed the marriage to the veteran was legally terminated.  Make no apportionment to the spouse unless there has been a reconciliation and later estrangement.  However, the veteran is still entitled to benefits as a married veteran as long as he or she knows the whereabouts of the estranged spouse and, in pension cases, is contributing to his or her support.
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		(4)  If another person legally adopts the child of the disabled veteran except for the additional compensation payable for that child.  See paragraph 19.10.



		(5)  To a child under age 18 who enters active military service.  However, any additional amount will be paid to the veteran until the child's 18th birthday unless the child is included in an existing apportionment to an estranged spouse.  Make no adjustment in the apportioned award to the estranged spouse based on the child's entry into service.



19.02  AWARD ACTIONS - GENERAL



		If an apportionment is made, prepare and process the awards to the veteran and apportionees in accordance with part V, chapter 4, as well as this chapter.



		a.  Veteran Award is a Prerequisite.  There must be a type A (veteran) master record established by the processing of a veteran award (regular or record-purpose) simultaneously with or before an award to or for an apportionee.  If there is no veteran master record to support the apportionee award, that award will reject.  See part V, paragraph 4.06.



		(1)  Apportionee Award Pending.  If the award for one or more apportionees is delayed for any reason, the veteran award providing for the required withheld amount may be processed alone or with the award to any other apportionee.  The deferred awards can be processed any time after the veteran's type A master record is established without the need to process another veteran award.



		(2)  Incompetent Veteran Award Pending.  Conversely, if an incompetent veteran's award is deferred pending appointment of a fiduciary, an award to an apportionee may be authorized and processed immediately if accompanied by a record-purpose veteran award.  See part V, chapters 4, 5, and 6.



		b.  Balancing of Awards.  The veteran award must provide sufficient amounts under type 1 withholding to equal or exceed the apportioned amount.



		(1)  As to Amounts.  If an institutionalized veteran, by application of 38 CFR 3.551 or 38 CFR 3.557(d), is to be paid only a portion of the total award and less than the full balance is apportioned to a dependent, enter the difference between the "Total Award" and the "Monthly Rate" payable on behalf of the veteran as a type 1 withholding.  If payments to the veteran are terminated under 38 CFR 3.557 and a care and maintenance award is not in order, the record-purpose veteran award required to support an apportionee award will show the amount of the "Total Award" as the amount withheld.  See part V, chapter 6.  See chapter 27 regarding the preparation of awards involving a withholding for Personal Funds of Patients (PFOP).



		(2)  As to Effective Dates.  A veteran award may provide for future rate changes not reflected in the apportionee awards, e.g., when the amount of the "Total Award" is reduced but the amount withheld is unchanged or is not reduced to less than the amount authorized for all apportionees.  However, an apportionee award must not provide for any future rate change for any period beyond the last future provided for by the veteran award.  See also part V, paragraph 6.01.



Subsequent Adjustment.  If there is an existing type A (veteran) master record, any original, reopened or amended award to an apportionee which currently or 
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prospectively authorizes benefits for any additional period in an amount in excess of the amount provided for under a type 1 withholding in the veteran award will require an accompanying amended veteran award to authorize the additional amount or period of withholding.



		(1)  For example, an amended apportionee award extending benefits for a child on account of school attendance must be accompanied by an amended veteran award similarly extending the withholding for the additional period.



		(2)  Conversely, an amended veteran award changing future effective dates reflected in the apportionee awards or reducing the amount withheld to a level below the amount apportioned will require a simultaneous adjustment in the apportionee awards.



		d.  Terminations and Suspensions.  A stop or suspend-payment transaction against only an apportionee record will have no effect on the other records in the case.  However, as stated in part V, paragraph 12.01d, termination of the veteran award, FNOD or updating action on a scheduled future termination will effect a simultaneous termination of all apportionee records in the case.  Similarly, depending on the suspense reason, suspension of the veteran record may also effect simultaneous suspension of the apportionee records.



19.03  APPROVAL OF APPORTIONMENTS



		A formal memorandum for file is required for both favorable and unfavorable decisions on claims for apportionment.



		a.  An adjudicator will prepare VA Form 21-441, Special Apportionment Decision, or other memorandum for the approval of an authorizer in accordance with chapter 11.



		b.  If a fiduciary has been appointed or designated for the veteran, the VSO's recommendation will be sufficient authority for an apportionment.  If, however, the claims folder contains significant information which does not appear to have been considered, bring it to the attention of the VSO prior to award action.



19.04  ADJUSTMENT OF APPORTIONMENTS MADE UNDER REVOKED CRITERIA



		Adjust cases with apportionments established under criteria no longer in effect only when they otherwise require award action or the veteran, the veteran's representative or the apportionee alleges hardship.  Make adjustments effective the date of last payment to avoid creating an overpayment.



19.05  INITIAL APPORTIONMENT CLAIM



		When a claim for apportionment is received, immediately determine if there is a bar to apportionment under 38 CFR 3.458.  See paragraph 19.09a.  If not, simultaneously develop for evidence from the claimant and the primary beneficiary.



		a.  Development and Due Process.  The primary obligation of VA is to the veteran, but an apportionment may be authorized unless the veteran would suffer undue hardship.  Therefore:



		(1)  It is essential that development be adequate to permit proper determination
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of substantial equity based on the factual circumstances of the parties as required for special apportionments under 38 CFR 3.451.



		(a)  Keep the veteran informed of the allegations of need made by the dependent and request the veteran to furnish a statement as to the amount and frequency of any contributions being made to support the dependent or, if none, an explanation of the reasons for nonsupport.



		(b)  Request both the veteran and the dependent to furnish a statement of net worth and of annual income and expenses.



		(c)  If there is conflicting information as to the veteran's contributions for support and that information is necessary to the determination, request proof of the contributions, e.g., canceled checks, receipts.



NOTE:  If the veteran is receiving additional benefits for dependents and the evidence shows he or she is not reasonably contributing to their support, hardship on the veteran would not result from apportionment of the additional amounts payable for such dependents.



		(2)  Advise both parties that the evidence requested or which they desire to present must be furnished within 60 days, and that a decision will be made at that time on the basis of the evidence of record unless extension of time is requested for good cause.



		(3)  In addition, advise the veteran:



		(a)  Of any withholding established;



		(b)  Of the statutory authority for apportionment (38 U.S.C. 5307);



		(c)  Of the effective date from which an apportionment may be made on the basis of the pending claim; and



		(d)  That his or her award will be reduced by the monthly amount of the apportionment authorized.



		(4)  If a request for an apportionment is received, use Target to send letters to the primary beneficiary and the person requesting the apportionment.



		(a)  Use the Target 209 Screen to send the letter to the person requesting the apportionment.



		(b)  Use the 204 Screen to send the required development/due process letter to the primary beneficiary.  This screen contains the space for entry of the amount being withheld pending a final decision.



		(c)  Do not change the status for the possible apportionees on the 304 Screen at this time.  Do not use the 304 Screen until the final action is taken to grant the apportionment.  Instead, complete the 403 Screen indicating type 1 withholding.
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		b.  Withholding Action



		When the development letters specified in paragraph a above are sent, amend the award to provide for a type 1 withholding effective the first day of the month following the month in which the predetermination notice period elapses.  Establish end-product control.



			EXAMPLE:  An estranged spouse files an apportionment claim on April 17.  The development letters are released on May 22.  The type 1 withholding is effective August 1.



NOTE:  If the veteran or surviving spouse, within 30 days after the predetermination notice is released, asks for a hearing and a final decision cannot be made before the end of the 65-day control period, amend the effective date of the type 1 withholding so that payments to the veteran or surviving spouse will not be reduced until after a final decision is reached.



		c.  Effective Date of Award Actions



		(1)  When development is completed or the 65-day control period expires, whichever is later, prepare the apportionment decision in accordance with the facts found.  If the apportionment is granted, retroactively adjust the award of the veteran or surviving spouse in accordance with 38 CFR 3.400(e) or 3.650 and create any resulting overpayment.



		(2)  If a decision is made based on the evidence of record to pay an apportionment greater than the amount withheld, pay the apportionment for the amount withheld, determine the additional amount to be apportioned, and send the veteran a predetermination notice covering the additional amount.



NOTE:  If the apportionment request is denied, immediately restore all monies in withholding to the veteran.



		d.  Notification to Veteran and Apportionment Claimant.  Advise both the veteran and the party claiming the apportionment of the decision by locally generated letter and furnish them due process notice of their right to representation, to present new evidence, including opportunity for a personal hearing, and of their right under 38 CFR 19.118(a)(2) to appeal the decision by filing a Notice of Disagreement (NOD) within 60 days from the date of the letter.



		e.  Notice of Disagreement.  When an NOD is received in response to an apportionment determination, treat it as a contested claim and apply the procedures in paragraph 5.09.



		f.  Privacy Act Considerations.  Information in the claims folder which directly affects payment or potential payment of a claim for apportionment  will be equally disclosed to the veteran and to the person claiming the apportioned share upon request of either party.  When the Privacy Act forbids total disclosure of the correspondence or other submissions from either party to the other, the information vital to the decision which is to be made, such as income of the parties, will be separately furnished.
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19.06  ROUNDING OF AMOUNTS



		Generally, round apportioned amounts to even dollars.  Under 38 CFR 3.112, if the amount to be shared by two or more apportionees involves a fraction of one cent, disregard the fractional amount even though the total of the apportionees' shares is less than the amount withheld as a type 1 withholding.



19.07  SIMULTANEOUS APPORTIONMENT OF SUBSISTENCE ALLOWANCE



		Follow the provisions of paragraphs 1.11 and 2.05 to avoid overpayments and differences in effective dates of apportionments of compensation or pension and subsistence allowance when the two benefits are being received concurrently.



19.08  APPORTIONMENT INVOLVING FOREIGN RESIDENTS



		a.  Jurisdiction.  Permanent transfer of a claims folder to the Pittsburgh Regional Office (RO)  because of residence in an area outside the jurisdiction of any other regional office is required only when the veteran is the foreign resident.  If the foreign resident is a dependent of a veteran residing within the jurisdiction of a regional office other than the Pittsburgh RO, adjudicate a claim for apportionment by or on behalf of that dependent in the regional office having possession of the claims folder.  Prepare and process an apportioned award to or for that dependent, if in order, in the usual manner, but all checks identified by the foreign mailing code will be automatically referred for special handling (pt. III, par. 11.11).



		b.  Treasury Department List.  The award of a veteran will be apportioned for a dependent residing in a "listed" country (pt. III, par. 11.13) only if the requirements of 38 CFR 3.653(c) are met.  Otherwise, the veteran's award will be adjusted as of date of last payment by elimination of that dependent.  If the person living in a "listed" country is the veteran, take the following action:



		(1)  If the veteran is a foreign resident (alien), discontinue payments effective date of last payment.  An award of disability compensation may be made upon receipt of a claim to or on behalf of dependents of the veteran not similarly situated.



		(a)  The rate authorized will not exceed the amount which would be payable to the dependents of the same class if the alien veteran were dead.



		(b)  Payments may not be authorized until the continued existence of the veteran and, unless the veteran has a static disability, his or her continued basic entitlement is established.  Maintain control for this information. 



		(c)  If more than 1 year has elapsed since the veteran was last known to be living or continued entitlement is otherwise not established, terminate the award to the dependent effective date of last payment.



		(2)  It will not be necessary to discontinue payments to a citizen of the United States upon notice of an address in a "listed" country, as payments will be automatically deposited in the special deposit account in the Treasury.  However, if the facts warrant, an apportioned award may be made under 38 CFR 3.451 to his or her dependents not similarly situated.
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		(a)  Maintain an annual control for required information as provided in subparagraph b(1)(b) above.



		(b)  When continued existence and entitlement are not established, discontinue the award to the veteran or a dependent effective date of last payment.



19.09  AWARDS SUBJECT TO OFFSET OR RECOUPMENT



		a.  Total Offset for Recoupment.  If the veteran's total benefit is to be withheld because of the receipt of readjustment or disability severance pay or offset under 38 U.S.C. 1151, his or her award will not be subject to apportionment until the offset or recoupment has been completed.



		(1)  If consideration of an apportionment is otherwise in order, establish a control for 90 days prior to the approximate date of complete recoupment to ascertain at that time whether an apportionment is still in order.  Inform any persons claiming an apportionment in such cases of this deferral and the reason.  Inform the veteran and the claimant of the right to due process.  See paragraph 19.05.



		(2)  When the control matures, send predetermination notice and develop as outlined in paragraph 19.05a.  Establish withholding in accordance with paragraph 19.05b, but do not withhold for any period prior to the first day of the month in which the recoupment was completed.



		b.  Partial Offset for Recoupment.  If a veteran is entitled to benefits for two or more disabilities and the amount to be recouped is only the amount payable for the disability or disabilities on which the offset under 38 U.S.C. 1151 or readjustment or disability severance pay was granted, determine the amount to be apportioned or withheld on the basis of the balance of compensation payable to the veteran and not based on the total award.  If this balance of compensation does not permit payment of a reasonable amount to any apportionee, do not make an apportionment.



19.10  APPORTIONMENTS FOR ADOPTED CHILDREN



		Title 38, Code of Federal Regulations, section 3.458(d) restricts the apportionment for a child legally adopted by another person to the additional compensation payable for that child.  For example, if the relationship is given as veteran, spouse and four children, with two of the children adopted and in custody of a third person, and an apportionment is made on the basis of a 100-percent rating in effect, the veteran will be allowed additional compensation on account of spouse and two children.  Pay the additional amount for the two adopted children under the apportionee award to be equally divided between the adopted children.



19.11  AWARD TO A SPOUSE UNDER 38 CFR 3.850(a)(2)



		See paragraph 17.18.



19.12  INCOMPETENT VETERANS



		a.  General.  Unless a fiduciary (including a veteran's spouse if paid "as wife" or "as husband") is providing for dependents, apportion the veteran's award as warranted by the facts in the individual case.
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		b.  Not Hospitalized.  When a formal rating of incompetency has been made (pt. VI, ch. 11) in the case of a nonhospitalized veteran, notify the VSO as provided in chapter 17.  If the veteran is living with a spouse, take immediate action to pay the spouse "as wife" or "as husband."  If the veteran is living with minor children and there is no spouse, continue the award to the veteran until a fiduciary is appointed.  If a separate fiduciary is appointed by the VSO for the minor children, make an apportionment for the dependents at that time.



		c.  Veteran Hospitalized



		(1)  If notice of a judicial decree of incompetency of a veteran or appointment of a guardian is received, see paragraph 17.15c(1).



		(2)  If notice of hospitalization not constituting a judicial determination of incompetency is received, see paragraph 17.15c(5).



		(3)  Actions required for the referral of VA Form 21-592 for the appointment of a fiduciary, preparation of an institutional award and authorization of apportionments are set forth in paragraphs 18.27, 18.28 and 18.37..



		(4)  See paragraph 17.18 for circumstances permitting an immediate "as wife" or "as husband" award.



19.13  GARNISHMENT IN MILITARY RETIRED PAY CASES



		a.  General.  Although VA compensation cannot be attached or assigned, there is no statutory prohibition against garnishment of military retired pay.  Under Public Law 95-30, a veteran's disability compensation can be garnished to pay child support and alimony pursuant to a court order, if, and ONLY if, the veteran receives compensation in lieu of an equal amount of military retired pay in accordance with a total or partial retired pay waiver.  In cases of this nature, Adjudication will withhold compensation and, for certain categories of payees, make payment in compliance with the garnishment order subject to the following instructions.  Regulations covering these provisions are contained in 5 CFR 581.



		b.  Regional Office Procedures



		(1)  Any court garnishment order received at a VA field station involving a veteran who receives VA compensation in lieu of military retired pay must be expeditiously delivered to the FO (Finance Officer), whether or not the claims folder is located on station.  If a claims folder is properly located in another regional office, the FO will Telefax a copy of the garnishment order to the FO at the station having jurisdiction of the claims folder.  The original garnishment order will be forwarded by mail no later than the following workday to that station to the attention of the FO.  Transfer of a folder will not be requested unless the folder is located in RPC or at an FRC.  In such case, the station receiving the initial garnishment order will request the folder.



		(2)  The FO at the station having jurisdiction of the claims folder is responsible for initial withholding activity and referral to District Counsel, as described in MP-4, Part IV, Chapter 2.  Following referral from Finance, District Counsel will assume jurisdiction of the court order until 
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such time as the legal issues are satisfactorily resolved.  At that time, District Counsel will prepare a brief memorandum explaining the legal basis for any further action to be taken and, if garnishment is to be established, specifying the dollar amount to be allowed.  The memorandum will be forwarded to Adjudication.



		c.  Adjudication Procedures



		(1)  Other than providing data to the FO as to the fact that a veteran is receiving disability compensation as a result of waiving military retirement pay, the amount of such payments and whether or not the veteran is receiving additional benefits on the basis of dependency of the person to whom the garnishment is to be paid, Adjudication will be involved only following a District Counsel memorandum approving a garnishment.  The AO (Adjudication Officer) will be contacted by the FO to arrange withholding from the veteran's award and, for certain categories of payees, payment via the BDN.  The AO (or designee not lower than unit chief) will confirm dollar amounts and effective dates in accordance with District Counsel's memorandum and information from the FO.  If there are questions about the garnishment, the AO must resolve them with the District Counsel or the FO.



		(a)  If the garnishment orders a specific amount to be paid (delinquent payments) with no recurring payments, the Finance Division will be responsible for payment and for notifying the veteran.



		(b)  If the garnishment orders a specific amount to be paid (delinquent payments) as well as recurring payments, Finance will be responsible for payment of the delinquent amount.  Adjudication will take action to award recurring payments in accordance with (2) and (3) below.  Adjudication will also be responsible for notifying the veteran.



		(2)  Prepare an amended payee 00 award using the payment rate(s) and effective date(s) confirmed by the AO or designee.  Enter the difference between the veteran's total award and the monthly amount payable to him or her as a type 1 withholding.  Set the file pull indicator in the master record, and flash the claims folder, "Garnishment issue - notify Adjudication Officer of non-COLA compensation or military retired pay change."  A letter explaining the actions taken by VA to implement the garnishment order will be prepared and released to the veteran and his or her representative by Adjudication.  Inform the veteran that he or she may appeal to the BVA only those issues involving VA's implementation mechanics, e.g., effective date, withholding accuracy, but not the provisions or inherent legality of the garnishment order.  These are under the jurisdiction of the issuing court.



		(3)  If the veteran is receiving additional benefits on the basis of dependency of the person(s) to whom the garnishment is to be paid, prepare a separate award to the recipient under the appropriate payee number.  The award must correspond with the payment rate(s) and effective date(s) confirmed by the AO.  Follow the same award procedure as that used in apportionment cases.  Send a notification letter to the recipient and his or her representative explaining details of the garnishment award and providing appeal rights as described above.  If the veteran is not receiving additional benefits on the basis of dependency of the person to whom the garnishment is to be paid, e.g., an ex-spouse, Finance will arrange monthly payment, but Adjudication will retain responsibility for the notification letter.
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		d.  Changes in the Amount of Compensation or Military Retired Pay.  In the event of any non-COLA change of compensation or military retired pay waiver, the AO or designee will review the claims folder to determine if action to adjust the garnishment may be necessary.  If adjustment appears necessary, apply the same instructions used to process an original garnishment.  Refer the folder to the FO to seek advice from the District Counsel as to the rate.  Complete all action in this regard locally even if the original garnishment was processed elsewhere.
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SUBCHAPTER II.  ADJUSTMENTS AND DISCONTINUANCES



19.14  ADJUSTMENT AND DISCONTINUANCE OF APPORTIONED AWARDS



		Furnish predetermination due process notice of adjustment or discontinuance of an apportioned award as required by chapter 9 without regard to the benefit apportioned.



		a.  Reductions Under 38 CFR 3.105(e).  If a veteran's award is to be reduced under 38 CFR 3.105(e), the case file will usually have sufficient evidence for reapportionment under 38 CFR 3.451 so that simultaneous adjustment may be made in the awards to the veteran and apportionees.  If the reduced rate payable to the veteran does not permit payment of a reasonable amount to the apportionees, the apportionment will be discontinued as of the effective date of reduction.



		b.  Retroactive Increases.  Only in exceptional cases, as dictated by the equities and needs of the involved persons, will retroactive increases be made subject to apportionment.



		c.  Terminations.  In addition to those instances in which apportionment is to be terminated because of discontinuance of the veteran award for any reason, or reduction of the veteran's benefit to a rate so that apportionment cannot be justified under the applicable criteria, discontinue apportionments if any of the contingencies specified below occurs.  Terminate an apportionee award by use of the 406 Screen unless award action is required by part V, paragraph 12.01.  Simultaneous adjustment in the veteran award by amended award action will usually be required.



		(1)  Death of Veteran.  See paragraph 19.16.



		(2)  Death of Apportionee.  See 38 CFR 3.1000(b)(1) and 3.500(g) and paragraphs 19.17 and 25.07.



		(3)  Divorce of Wife/Husband Apportionee.  See paragraph 25.07.



		(4)  Termination of Child's Entitlement



		(a)  Marriage of Child.  See 38 CFR 3.500(n) and subparagraphs 25.07b(2) and 25.07c.



		(b)  Termination of School Attendance.  See 38 CFR 3.667 and paragraph 14.03h.



		(c)  Entry on Active Duty.  See 38 CFR 3.503(b).



		(d)  Election of Dependents' Educational Assistance.  See 38 CFR 21.3023(a) and paragraph 19.18.



		(5)  Cessation of Dependency of Parent.  See 38 CFR 3.660(A)(2).



		(6)  Whereabouts of Apportionee Unknown.  See 38 CFR 3.500(t).



		(7)  Election of Federal Employees' Compensation.  See 38 CFR 3.708 and chapter 20.
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		d.  Adjustment Due to Changes in Status



		(1)  Change Caused or Reported by Primary Payee



		(a)  Contemporaneous Notice and Award Action.  If the basis for reducing, suspending or terminating the veteran's or surviving spouse's running award (or an apportioned share of such an award) is one of the reasons listed in paragraphs found in chapter 9 requiring no contemporaneous or predetermination notice, take necessary award action immediately in the primary and all apportionee awards.  Release appropriate award notices.



			EXAMPLE:  The veteran submits a statement showing that his or her income exceeds the applicable limit.  Adjust both the primary and apportionee awards immediately.



			EXCEPTION 1:  If an apportionment is being paid to an estranged spouse and the veteran reports a divorce or annulment, defer award action and furnish predetermination notice to both parties as outlined in paragraph 19.14.



			EXCEPTION 2:  In accordance with paragraphs 16.11 and 26.07, the termination of a surviving spouse's Section 306 or Old Law pension award will not deprive children not in the surviving spouse's custody of their entitlement to the rate of payment they were receiving as apportionees.



		(b)  Predetermination Notice.  If the reason for the potential adverse action in the primary beneficiary's (or apportionee's) award is NOT one of the reasons listed in chapter 9 requiring no contemporaneous or predetermination notice, send a predetermination notice to the primary beneficiary.  Also send a letter to the apportionee explaining that the primary beneficiary's award may be reduced or terminated (state the date) and, if so, the apportionee's award may also be reduced or terminated.  Payments in all awards will continue until a final decision is made.  At that time, adjust all awards under existing regulations.



		(2)  Change Caused or Reported by Apportionee.  If adverse information is provided by or about an apportionee, the decision as to whether predetermination notice or contemporaneous notice procedures are in order for the apportionee will be made in accordance with chapter 9.  Regardless of the action taken on the apportionee award, give the primary beneficiary predetermination notice if his or her payment will be adversely affected.



19.15  NOTICE OF VETERAN'S DIVORCE FROM APPORTIONEE



		a.  Apportionment for a spouse is subject to termination at the end of the month in which a divorce became final or an annulment decree was issued.  Defer authorization action and furnish due process predetermination notice to the apportionee as provided in chapter 9 unless the divorce or annulment was reported by the apportionee.



		b.  In addition to the due process requirements, notify the veteran and apportionee, as appropriate, of the following:



		(1)  Advise the adverse party of the right to introduce evidence to show why the decree should not be accepted as valid.  The evidence should include information
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identifying the court, the date of the decree and the court file number.



NOTE:  An adverse party to a divorce or annulment decree is not prevented from showing cause at any time why effect should not be given to the decree.  In any case of protest following adjustment of compensation or pension based on the decree, the protesting party will be entitled to relief on the basis of the facts found.



		(2)  If information is received from the veteran indicating dissolution of his or her marriage to the apportionee but no evidence is submitted, request both parties to furnish proof within 30 days.



		(a)  If evidence is not received within that time, request a certified copy of the decree from the custodian of public records.



		(b)  If a negative reply is received from the custodian of public records and the veteran's spouse denies that the marriage has been dissolved, notify the veteran of these facts and advise him or her that the apportionment will continue until acceptable evidence of dissolution is received.



		(3)  If the validity of a decree submitted is questionable, undertake appropriate development and request a legal opinion prior to effecting any discontinuance or adjustment of the veteran's or apportionee's award.



		(a)  Advise both the veteran and the apportionee of the pending development.



		(b)  Advise the adverse party also.



		(4)  On final determination or when evidence of dissolution does not require predetermination notice, take immediate action to terminate the apportionee award and adjust the veteran's award (par. 25.07).  Give each party a full explanation of the action taken including notice to the adverse party unless previously provided under due process procedures.



NOTE:  If the apportionment was for a spouse and child, continue the amount determined under 38 CFR 3.451 as payable for the child under a custodian award (par. 17.14).



19.16  ADJUSTMENT IN APPORTIONEE AWARD AT DEATH OF VETERAN



		Apportionee awards in running award status at the time of the veteran's death will be simultaneously terminated with the veteran award by the processing of the FNOD action.  See part II, paragraph 5.22.  Posthumous adjustments in apportionee awards, as an exception to the general rule expressed in paragraph 19.02, will not require processing with an accompanying veteran award unless an adjustment in the veteran's record is otherwise required since such adjustments may be effected by one-time payment awards.



19.17  DEATH OF APPORTIONEE (38 CFR 3.1000(b)(1))



		a.  Terminate an award to a deceased apportionee effective the date of last payment or the first day of the month of death, whichever is earlier.  Any apportioned share not actually paid to the apportionee through the end of the month of death will be restored to the veteran or reapportioned to other dependents as the
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 facts may warrant.



		b.  If the rate or continuance of the award to the veteran is contingent on the existence of the deceased apportionee, reduce or discontinue the veteran's award effective the end of the month in which the apportionee died, after giving any necessary predetermination notice.  For example, if the award to a veteran rated 50-percent disabled is apportioned for a spouse and the spouse dies in October, terminate the apportioned award the date of last payment or the first day of October, whichever is earlier.  Amend the veteran's award to authorize payment of any amounts not paid the apportionee and to reflect the discontinuance of the additional amount of compensation payable on the spouse's account the first of November (38 CFR 3.500(g)).  See paragraph 25.07.



19.18  ELECTION OF DEA BY APPORTIONEE



		a.  Spouse.  A spouse's entitlement to DEA is not a prohibition against receipt of an apportionment of the veteran's compensation (38 CFR 3.707(b) and 21.3023(d)).



		b.  Child



		(1)  Under Age 18 or Helpless.  Educational assistance allowance or special restorative training allowance may be paid concurrently with pension, compensation or DIC for a child, based on service of one or more parents.  An apportionment of a veteran's benefit may also be made to a child who is receiving DEA benefits if the individual case warrants that action (38 CFR 21.3023(b)).  See paragraph 20.58.



		(2)  Age 18 or Over Not Helpless.  A child who is eligible for DEA and is also eligible for pension, compensation or DIC based on school attendance must make an election of benefit.  If an election of DEA is made, the child is no longer eligible for pension, compensation or DIC and an apportionment is not in order (38 CFR 21.3023(a)).  See paragraph 20.58.



19.19  APPORTIONMENT OF DEATH BENEFITS



		See paragraph 26.05..
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