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CHAPTER 17.  FIDUCIARY RELATIONSHIPS AND INCOMPETENCY





SUBCHAPTER I.  FIDUCIARY RELATIONSHIPS





17.01  PREPARATION OF VA FORM 21-592





		a.  When Initiated.  Prepare VA Form 21-592, Request for Appointment of a Fiduciary, Custodian or Guardian, when:





		(1)  Payments are to be made to a duly recognized fiduciary on behalf of a person who is mentally incompetent or who is a minor.





		(2)  Payments are to be made directly to the beneficiary or to a relative or other person for the use of the beneficiary, regardless of legal disability (38 CFR 3.850(a)).





	Exception 1.  A child is in the custody of a natural, adoptive or stepparent.  In these cases, recognize the parent as the custodian (38 CFR 3.850(c)).





	Exception 2.  An institutional award is in order for an incompetent veteran who is hospitalized by VA.





NOTE:  Prepare VA Form 21-592 to request certification of a fiduciary for VA insurance proceeds purposes despite the existence of a payee or potential payee not otherwise requiring Veterans Services Center Manager (VSCM) certification (par. 23.11d).





		b.  Number of Copies.  Prepare VA Form 21-592 in duplicate.  Refer the original to the Fiduciary Activity and reverse-file the copy in the claims folder.





		c.  Information To Be Furnished.  Furnish all available and pertinent information as to the type of benefits payable and accrued, including amounts in Personal Funds of Patients (PFOP) or Funds Due Incompetent Beneficiaries (FDIB), if known, the period of service (World War I, World War II, etc.) of the veteran, the name and address of the nearest relative and address of the person or institution having custody of the beneficiary.  Include telephone numbers, if available.





		(1)  If a stepparent or adoptive parent is involved, show his or her full name, address and relationship.





		(2)  Show the monthly rate, to include the effective date, which will be payable on behalf of the beneficiary.





		(3)  If there are two or more children entitled to equal shares, show only the total monthly payment for all children and the effective date.  When, as in awards of DIC, the total amount payable for all the children will not be equally divided among them, show the individual entitlements.





		(4)  If a direct deposit account exists, show the name and address of the financial institution and account number in the Remarks section.
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		d.  Routing





		(1)  Residence Within the United States.  If the minor or incompetent beneficiary resides in the United States, send VA Form 21-592 to the VSCM of the regional office (RO) having jurisdiction over the area in which the beneficiary resides, except that:





		(a)  If a non-veteran beneficiary is in a mental institution, send VA Form 21-592 to the VSCM of the RO having jurisdiction over the area in which the institution is located.





		(b)  If there is a court-appointed fiduciary, send VA Form 21-592 to the VSCM of the RO having jurisdiction over the area in which the court of appointment is located.





		(2)  All Other Residences.  If the minor or incompetent beneficiary is residing outside the continental limits of the United States, address the VA Form 21-592 as follows: 





RESIDENCE							ADDRESSED TO: 


								SERVICE OFFICER MANAGER 





Canal Zone, foreign countries or					VARO Pittsburgh


other insular and territorial


possessions of the United States


(other than those named below)





Canada								VARO White River Junction





Hawaii, American Samoa,						VAM&ROC Honolulu


Mariana Islands,


Midway and Wake





Mexico, Central America,


South America, the Caribbean					VARO Houston





Puerto Rico and Virgin Islands					VAM&ROC San Juan





Philippine Republic						VARO Manila





		e.  Controls.  Establish local guidelines for controlling and following up Fiduciary Activity actions pertaining to VA Form 2l-592 requests.





17.02  AWARDS FOR MINORS OR INCOMPETENTS





		a.  Preparation of Awards





		(1)  Fiduciary-Payee Recognized by VSO.  When the VSO furnishes VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits:





		(a)  Prepare the award using the name and address of the fiduciary-payee, legend and the name of the beneficiary as they appear in the VSO's certification.





Enter the fiduciary file location on the 102 or 601 Screen, as appropriate.
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		(c)  Annotate the award print "Fiduciary-payee certified by VSO (regional office)."





		(2)  Custodian Recognized Under 38 CFR 3.850(c).  See paragraph 17.14c.





		(3)  Institutionalized Veteran Awards.  See chapter 18.





		(4)  Consolidated Awards for Children.  See part V, paragraph 4.05b.





		b.  Copies for VSO.  Furnish the certifying VSO a copy of an award made under 38 CFR 3.850(c) or as a result of certification by the VSO, including supervised direct payment cases.





17.03  CONTROLS ON AWARDS FOR CHILDREN





		Determinations as to minority status and propriety of direct payment in awards to children are governed by State law as to age of attainment of majority and by 38 CFR 3.850.  When an award is made through a fiduciary during a child's minority, establish an appropriate control for timely action before the date of attainment of majority as provided in this paragraph.  When a child will receive payment of benefits on or after attainment of majority, the award will include benefits for any retroactive period (38 CFR 3.403(b)).  See addendum A for age of majority by state.





NOTE:  Automatic computer control is established on awards to children when the master record contains a fiduciary file location for the generation of a notice under Message Code 692, CHECK FOR CHILD REACHING MAJORITY, 2 months before the month of the child's 21st birthday.  Special controls need not be established by the adjudicator unless notice is required at an earlier date.  In such cases, establish computer controls as provided in part V, paragraph 16.01.





		a.  Mentally Incompetent Child.  When an award is made to a fiduciary pursuant to certification by the VSO for a child who has been rated mentally incompetent, prepare it as an open-end award.  Set a control to review the case 6 months before the date of attainment of majority.  Send the VSO a request for the appointment of a fiduciary for the child as a mentally incompetent adult on the expiration of the control date.





		b.  Physically Incapacitated Child.  When an award is being made to a fiduciary, including one recognized under 38 CFR 3.850(c), for a physically incapacitated child by reason of minority only, a control is required for 3 months before the date of attainment of the child's majority.  When the control matures, obtain the child's current address and prepare an award providing direct payment to the child (38 CFR 3.854).





		c.  Child Attending School.  When an award, by reason of minority only, is being made to a fiduciary or a parent custodian for a child over age 18 attending school, a control is required for review not less than 60 days before the date of attainment of majority.  When the control matures, take action to provide direct payment to the child upon ascertaining marital status and verification of continued schooling.  Make the direct payment award effective the first of the month of majority or date last paid, whichever is the later.





		d.  Change In Law As to Age of Majority.  When payments are being made through
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a fiduciary only because of the minority status of a child or children and, following a request by the custodian or child, it is determined that pursuant to a statutory change in age of attainment of majority, direct payment is in order, process a CNAM to change the name and address.  If payments are being made under a consolidated award, amend the current award to remove the child and prepare a separate award to pay the child direct.





		(1)  If payments are being made through a court-appointed fiduciary, refer requests for direct payment to the VSO before effecting any change.





		(2)  When award action is required, make the change to direct payment effective date of last payment (DLP).





NOTE:  The VSO will routinely identify beneficiaries affected if there is an enactment of law lowering the age of majority for accounts under his or her jurisdiction.  If payment is being made by a separate award, the VSO will notify Adjudication that direct payment to the child is in order.





		e.  Elimination of Fiduciary File Location.  If an award being made to a fiduciary is changed to provide direct payment, zero out the fiduciary file location.





17.04  SUFFICIENCY OF COURT DOCUMENTS





		a.  Need for Certification by VSO.  When a court appoints a fiduciary for a minor or incompetent claimant, do not award payments to the fiduciary until VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits, is received from the VSO.





		b.  Disposition of Court Documents.  If court documents are received from anyone other than the VSO indicating the appointment of a fiduciary, forward the documents to the proper VSO for review and recognition or appointment of a fiduciary, if necessary.  The VSO will retain the documents. 





17.05  EFFECT OF BOND REQUIREMENTS ON AWARD ACTION





		a.  Corporate Fiduciary Without Bond.  If the VSO certification shows that a bond was not required from a bank, trust company or other corporate fiduciary appointed as guardian to receive any VA benefit and it is determined thereafter that the same beneficiary is entitled to other benefits such as death compensation, DIC, pension or accrued benefits, award such benefits to the bank or other corporate fiduciary, as guardian, without requesting a certification from the VSO.





		b.  Fiduciary With Bond.  If the fiduciary appointed to receive any VA benefits has given bond and thereafter additional benefits are payable to the same beneficiary, notify the VSO of the facts in the case, including the type and amount of benefits involved, and request a certification relative to the adequacy of the bond.  Maintain a 30-day control (90 days outside the United States).





		c.  Request for Appointment of Fiduciary To Receive One Type Benefit When Claim for Other Benefits Is Pending.  If a request is being made on VA Form 21-592 for the appointment of a fiduciary to receive one type benefit and an award of an additional benefit or different type benefit on behalf of the same beneficiary is being withheld pending submission of additional evidence, take action as shown below.
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		(1)  Inform the VSO of the contemplated award, including the approximate amount of such benefits, in order that a bond sufficient to cover all benefits payable may be obtained on the initial appointment of the fiduciary.





		(2)  When the VSO certifies that an adequate bond has been furnished, take award action to pay the additional benefit or different type benefit without requesting further certification from the VSO.





		d.  Awards in Care of Bonding Companies.  If a guardian agrees that payments will be made to the guardian in care of a bonding company, bonding agent or other person, make payments at the latter address as certified by the VSO.





17.06  CUSTODIAN-IN-FACT





		The VSO may direct that an award for a minor or incompetent adult be made to a custodian-in-fact, the person having custody and control of the beneficiary, for a period of not more than 12 months from the date of designation.  If the VSO directs payment under 38 CFR 13.63 at a rate less than the total benefit payable, take award and control action as follows:





		a.  Veteran or Surviving Spouse.  On awards to veterans or surviving spouses, enter the difference between the amount awarded and the total benefit payable as a type 1 withholding.





		(1)  Make a total withholding effective at the expiration of the period specified by the VSO to ensure that no further payments are made to the custodian-in-fact beyond that date.





Control the case for followup action 4 months following the date of certification for receipt of the VSO's designation of a permanent fiduciary (to whom withheld benefits will be released) or designation of the custodian-in-fact to receive the full amount of benefits, including withheld amounts.





		b.  Death Case - Child or Parent.  In death cases an award to a child or parent at a reduced rate directed by the VSO requires use of special law code 10 (pt. V, par. 6.09). Control the case for followup as stated above.





		c.  Death Case Apportionee.  In an apportioned death case, use the special law code on the primary surviving spouse's award when payment is authorized to the apportionee-child in an amount less than the apportioned share prescribed in appendix B.  Include the difference between the apportioned share and the amount authorized as type 1 withholding on the surviving spouse's award.





		d.  Disability Case Apportionee.  In apportioned disability cases, since there are no specific amounts prescribed for apportionees, no special law code or other special action is required if the total amount payable in the case is properly disposed of by award and withholding (including any amount withheld for the apportionee) on the primary (veteran's) award.





		e.  All Apportionee Cases.  The provisions in subparagraph a above regarding control and limited period during which partial benefits may be paid are equally applicable to apportionee cases.
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17.07  GUARDIANSHIP APPOINTMENTS MORE THAN 1 YEAR OLD





		a. Do not make an award to a guardian or other fiduciary whose appointment or VSO certification is more than 1 year old and to whom no payments have been made for a year unless VA Form 27-555 or other notice is received from the VSO showing that the appointment or certification remains in full force and effect.





		b.  Similarly, do not make an award to a veteran or other adult beneficiary based on a prior supervised direct payment certification without notice from the VSO concurring with this method of payment.





		c.  Request a current VA Form 27-555 by preparing a memorandum to the VSO furnishing all pertinent information as provided in paragraph 17.01c.





17.08  AWARDS TO JOINT GUARDIANS





		In cases of joint guardianship, make all awards payable to the guardians as joint payees as shown on the VSO's certification.





17.09  AWARDS WHEN MORE THAN ONE GUARDIAN HAS BEEN APPOINTED





		If it appears that more than one guardian has been appointed, refer this information to the VSO.  The VSO will advise which guardian to pay.





17.10  CHANGE AND IRREGULARITY OF NAMES





		a.  Change of Name





		(1)  If a female guardian or legal custodian has remarried or is divorced subsequent to appointment, accept her statement setting forth her present name without need for further evidence (38 CFR 3.856).  Minor change or correction in name (not identity) of a fiduciary other than a court-appointed fiduciary may also be accepted without need for further evidence.





		(2)  A change of name of a beneficiary may be made without prior approval of the VSO unless payments are being made under letters of guardianship.





		(3)  If the fiduciary was certified by the VSO, effect a change of fiduciary (identity) only at the request of the VSO.





		b.  Irregularity in Names.  The names of guardians and wards should be identical on guardianship papers and awards.  If the name of the ward, as it appears on letters of guardianship, VSO's certification, etc., is not the same as that under which the claim was filed and there is no question of identity, make the awards in the name as shown on the VSO's certification.





17.11  VETERANS SERVICES OFFICER TO BE NOTIFIED OF CHANGES





		a.  Furnish a copy of all correspondence or authorization actions relating to awards or pending requests for appointment of fiduciaries in which the VSO may be concerned to VSD.





		b.  If a claims folder is permanently transferred, notify the VSO at the station 
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having jurisdiction of the fiduciary of the transfer by sending a copy of VA Form 70-7216a, Request for and/or Notice of Transfer of Veterans Records.





		c.  If information is received that the fiduciary no longer has actual or constructive custody of the beneficiary or is deemed unsuitable or unfit to act in a fiduciary capacity, inform the VSO of all the facts, including a statement that payments have been suspended if such action has been taken.





17.12  PERSONS NOT TO BE NOTIFIED OF REQUEST FOR APPOINTMENT OF FIDUCIARY





		To avoid unnecessary appointment of guardians or the appointment of unsuitable persons as guardians and to enable the VSO to authorize costs incident to the appointment of guardians, do not notify anyone outside VA of a pending request for appointment of a fiduciary.





		a.  After VA Form 21-592 is released, refer inquiries regarding the status of a case to the VSO to whom the VA Form 21-592 was forwarded.  The VSO or designee will respond to the inquiry.





		b.  After a court-appointed fiduciary has been recognized, a spouse payee or a custodian has been designated or qualified by the VSO or an institutional award has been made, refer all correspondence received pertaining to the handling and use of fiduciary funds to the VSO for reply.





17.13  DESIGNATION OF PAYEES IN CASES OF INCOMPETENT OR MINOR NATIVE AMERICANS





		If an award of any benefit is to be made to the superintendent or bonded officer recognized under 38 CFR 13.62, payment will be made for the use of the Native American beneficiary.  Omit the name of the superintendent or other bonded officer on such awards.  Enter the payee on the award, for example, as follows: "Bureau of Indian Affairs (name of agency or station), for (name of Native American beneficiary)."





17.14  RECOGNITION OF CUSTODIAN UNDER 38 CFR 3.850(c)





		a.  Authority.  If all the following conditions exist, payments may be made to a custodian on behalf of a minor child or a minor child permanently incapable of self-support (rated incompetent) without prior submission to or certification by the VSO, pursuant to the provisions of 38 CFR 3.850(c):





		(1)  Custodian to be recognized is the natural, adoptive or stepparent of the child (legal relationship must be established),





		(2)  The child is in the actual or constructive custody of the parent (except when committed to a mental hospital) and





		(3)  There is no information of record that the parent is unfit.





		b.  Limitation.  Do not apply 38 CFR 3.850(c) if:





		(1)  A legal custodian or fiduciary has been certified by the VSO.
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		(2)  Either a court-appointed fiduciary is in effect or an appointment is pending.





		(3)  VA Form 21-592 action is required by virtue of the child's entitlement to VA insurance benefits payable in a lump sum.





		(4)  VA Form 21-592 is required by reason of incompetency of an adult helpless child.





		c.  Preparation of Award.  Prepare awards under 38 CFR 3.850(c) showing the name of the parent as Custodian.  Annotate the award print: "Custodian recognized under 38 CFR 3.850(c)."  Enter code 99 as the fiduciary file location for identification of those accounts under 38 CFR 3.850(c).  Make no award under 38 CFR 3.850(c) for an incompetent adult helpless child.  See paragraph 17.01a.





		d.  Notice of Award to Custodian.  Unless a locally generated letter is required, use a Target-generated letter to advise the custodian of the award action.





		e.  Referrals to VSO.  Refer copies of awards made under 38 CFR 3.850(c) to the VSO in the office of jurisdiction.





		(1)  When an award has been made to a custodian under subparagraph a above and the VSO subsequently certifies a different person or the same individual as fiduciary, delete fiduciary file location 99 and make payments to the person certified by the VSO.  This may occur if the custodian recognized by Adjudication is found unsuitable to act in a fiduciary capacity.  The VSO may also recommend suspension of payments to conserve the beneficiary's funds and proceed with the appointment of an acceptable fiduciary.  If the only award action involved is the change or removal of a fiduciary, a predetermination notice is not required.





If Adjudication receives information that a custodian recognized under 38 CFR 3.850(c) ceases to have custody of the veteran's children, submit VA Form 21-592 to the VSO furnishing complete information as to the actual custody of the children.  By memorandum, refer information on the suitability of a parent-custodian to act in such capacity to the VSO for investigation and certification as provided above.
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SUBCHAPTER II.  INCOMPETENCY





NOTE:  For procedures relating to incompetent veterans admitted to VA and non-VA institutions, see chapter 18.





17.15  PROCEDURE UPON RECEIPT OF EVIDENCE OF INCOMPETENCY





		a.  General.  Do not routinely suspend direct payments to a beneficiary pending development of an issue of incompetency or certification of a fiduciary.  If evidence indicates a beneficiary is not receiving or is being deprived of the full benefits being paid, payments may be suspended and the VSO requested to provide expedited certification of a fiduciary.  If entitlement to benefits has been established but no payment has been made or if increased benefits are payable, make a determination as to whether or not benefits should be paid directly pending VSO certification.  The determination should consider if delaying the payment of the benefits would cause undue hardship for the beneficiary.





		b.  Suspending Veteran's Benefits Pending Appointment of Fiduciary.  If suspension of payments to an incompetent veteran pending appointment or change of fiduciary is in order, use reason code 31 and annotate the following on the generated 406 Screen: "Veteran incompetent - appointment of fiduciary pending."





		(1)  Effect if Insurance is Involved





		(a)  Insurance Deduction Only.  If there is an authorized deduction for insurance purposes and there are no other deductions on the master record except for a loan guaranty or income tax lien, the award will automatically continue in an amount equal to the insurance deduction only.  Deductions for a loan guaranty or income tax lien will cease.  A computer notice will be issued notifying the field station of the action taken.





		(b)  Other Type Deductions.  If there is any other type of deduction, take action to suspend all payments.  VA Form 20-6560 (Msg 635) will be issued to notify the appropriate VA regional office and insurance center of the termination of the premium deduction and the need for direct remittance.





		(2)  Resumption.  If payments are to be resumed in an account continued in the amount of the insurance deduction under code 31, prepare an amended award.  Do not enter prior net award data unless the amended award effects an adjustment prior to the suspend DLP.  If a suspense under code 31 was routinely processed to suspend all payments, e.g., if there is any other type of deduction, the RESU command may be used to resume payments.





		c.  Determinations.  Competency and incompetency determinations may be made either by VA rating decisions or by a court decree or both.  For VA purposes, they may require different actions as VA is not required to recognize a court-appointed fiduciary for purposes of payment of VA benefits (38 CFR 3.850(a)).  See part VI, paragraph 11.01g.





NOTE:  The requirements of due process notice and opportunity for hearing must be afforded as provided in paragraph 9.14 prior to any VA rating of incompetency unless the beneficiary has been declared incompetent by a court of competent jurisdiction or a fiduciary has been appointed for the beneficiary based on a court finding of 
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incompetency (38 CFR 3.353(e)).





		(1)  Notice of Judicial Determination of Incompetency.  On receipt of evidence of a court decree of incompetency or of court appointment of a fiduciary by reason of incompetency of a veteran or other beneficiary, take the following actions:





		(a)  Furnish complete information to the VSO on VA Form 21-592 if not previously furnished; otherwise, furnish information by memorandum or letter.





		(b)  Include letters of appointment of fiduciary or copy of the decree of incompetency in the referral.  See paragraph 17.04b.





NOTE:  In the absence of medical evidence, do not consider the court appointment of a fiduciary which does not include a judicial declaration of incompetency as evidence of incompetence requiring rating action.  Prepare VA Form 21-592 and refer it to the VSO in the area in which the beneficiary resides.  On receipt of VA Form 27-555, award benefits to the payee certified by the VSO.  Rating action will be required if the VSO's findings place competency in issue.





		(2)  Veteran Beneficiary





		(a)  If a veteran for whom a judicial determination of incompetency has been made is admitted to a hospital for treatment or observation, request necessary evidence from the institution sufficient for a rating on competency concurrently with referral to the VSO.





		(b)  Initiate referral to the VSO prior to submission of the case to the rating board as the court appointment of a fiduciary by reason of incompetency or the decree of incompetency constitutes a court adjudication of incompetency.





		(c)  On receipt of the VSO's report of findings and certification, refer the case for formal rating and award action on the basis of the VSO certification.  See paragraph 17.20 concerning notice of change in status to the Insurance activity.





		(d)  Pending certification of a payee or other instructions from the VSO, existing apportionments may continue, but see paragraph 17.09 when more than one court-appointed fiduciary has been appointed.  Payments being made under 38 CFR 13.57 to the spouse of a veteran already rated incompetent should be suspended if a fiduciary other than the spouse-payee has been appointed.





NOTE:  If the veteran has a spouse or child or is in a non-VA institution, see chapter 18 for simultaneous institutional award action and immediate payment to dependents.





		(3)  Child Beneficiary.  If evidence is received which indicates permanent incapacity for self-support, refer the claim to the rating board for a decision as to whether or not the child was incapacitated prior to age 18 and if such condition currently exists.  See paragraph 15.03.  Unless requested by the VSO, do not suspend payments being made on behalf of a child.





		(4)  Parent or Surviving Spouse Beneficiary.  Rating action is not required for a parent or surviving spouse payee judicially determined incompetent.  Continue direct payment pending receipt of the VSO certification of fiduciary or other payee.
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		(5)  Other Evidence of Incompetency.  If information not constituting a judicial determination is received indicating that a beneficiary may be incompetent (38 CFR 3.353), do not suspend payments.  Take action as follows:





		(a)  If the information contains medical evidence adequate for a rating determination of incompetency of a veteran or other payee beneficiary, refer the evidence to the rating board for action before referral to the VSO.  (As to minor children, see par. 15.03.)  If medical evidence is needed, develop by correspondence or field examination before referring the case for rating action.  The rating will be issued in memorandum format proposing a change in competency status.  Provide the due process provisions of paragraph 9.14 and set a control for 60 days for final rating action.





		(b)  When a final rating of incompetency is made, complete VA Form 21-592 as required under paragraph 17.01 and include a summary statement of the information on which the rating of incompetency was based.  Send VA Form 21-592 to the VSO in the area in which the beneficiary resides.





		(c)  The VSO will investigate and furnish the requesting office a report of the findings with a certification of a fiduciary or a recommendation that payment not be made to a fiduciary.





		(d)  If the VSO concurs in the rating of incompetency and determines that a fiduciary is desirable, appointment will be effected and certified to Adjudication by VA Form 27-555.





		(e)  If the VSO concludes that the reasonable protection of the interests of the beneficiary can be accomplished with followup personal contact, he or she will certify on VA Form 27-555 that supervised direct payment will be made.  Pay the beneficiary direct (par. 17.17).  In the case of a veteran, 38 CFR 3.557 applies even though the veteran is paid direct.





		(f)  If the VSO concludes that the beneficiary is competent to administer the funds payable, refer a statement to that effect, with all evidence upon which the opinion is based, to the rating board for reconsideration of competency.  In addition, the VSO will furnish certification on VA Form 27-555 of supervised direct payment.





		1.  The rating board has sole authority to determine the issue of competency (38 CFR 3.353), and, if upon reconsideration, the beneficiary is rated competent, make payment direct.  Notify the VSO of this action.





		2.  If incompetency is confirmed, authorization will act on the VSO's certification.





		d.  Payments to Fiduciary or Spouse.  If a fiduciary is appointed, release payments to the fiduciary as set forth in paragraph 17.02a.  Authorize payments to a spouse as wife or as husband for the use of a veteran and his or her dependents as provided in paragraph 17.18.





		e.  Copies for VSO.  Furnish the certifying VSO with a copy of the award document, including supervised direct payment cases.
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		f.  Notification.  Notify the beneficiary of the final determination and of his or her procedural or appellate rights.  See paragraph 9.14.





17.16  BENEFICIARY COMPETENT BY COURT DECREE - GUARDIAN NOT DISCHARGED





		If a beneficiary previously held incompetent is subsequently found competent by court decree, award any benefits payable to the beneficiary upon receipt of a VSO certification that the court proceedings restoring competency were regular and proper in all respects, notwithstanding the fact that the guardian may not have been discharged.  Annotate the remarks section of the amended award with the facts as to restoration of competency.  Furnish a copy of this award to the VSO having supervision over the guardian as notice of the action taken.  See chapter 18 concerning institutional awards to veterans.





		a.  If payments are being made to a child incapable of self-support by reason of mental defect, the rating board must make a new determination of the child's entitlement to continued benefits.





		b.  Do not defer award action pending referral to the rating board.





17.17  SUPERVISED DIRECT PAYMENT CASES





		Under 38 CFR 13.56, the VSO may authorize direct payment of benefits to veterans rated incompetent or to any other adult beneficiary for whom appointment of a fiduciary has been requested based on VA rating or judicial determination of incompetency.  If the VSO concludes that such method of payment is consistent with the person's capacity and will afford reasonable protection of the payee's interests, the VSO will indicate approval for supervised direct payment on VA Form 27-555.





		a.  Award for Less Than Full Rate.  In both veteran and other adult beneficiary cases, the VSO may provide that less than the full amount be released to the beneficiary for a limited period of time, generally 6 months, but in no event to exceed 1 year.  Make payments as certified on the VA Form 27-555, and control the case for a date 6 months after date of certification.





		(1)  If the payee is a veteran or a surviving spouse, treat the amount not paid as an open-end, type 1 withholding.





		(2)  If the beneficiary is a parent or a helpless child who has attained majority, make the award at the reduced rate.  Since a child or parent award cannot provide for a withholding, the award at the reduced rate will require use of special law code 10 (pt. V, par. 6.09).





		(3)  If the beneficiary is receiving benefits under an apportioned award, see paragraphs 17.06c, d and e for required action.





		(4)  On expiration of the 6-month control, request the VSO to furnish certification for release of withheld amounts to:





		(a)  The payee or





		(b)  A fiduciary, as certified.
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		(5)  If extension of the period for payment of less than the full rate is required, the VSO will certify an additional period not to exceed the 1-year limitation.  Establish a control in these cases for 30 days before the expiration of the extended period, and request the VSO to furnish certification for release as provided above.





		b.  Award Action.  If certification is received for supervised direct payment to a veteran or other adult beneficiary, annotate the award print "VA Form 27-555 (date) supervised direct payment."  For veteran cases, enter the fiduciary file location and competency payment code 5 on the 601 Screen.  Furnish a copy of the award print to the certifying VSO.





17.18  AWARD TO A SPOUSE UNDER 38 CFR 3.850(a)(2)





		a.  General.  An award to an incompetent veteran's spouse as wife or as husband for the use of the veteran and dependents will be authorized for the full benefit payable to the veteran under 38 CFR 13.57.  Such an award is not an apportionment but an award to a spouse in a fiduciary capacity and, as such, is subject to apportionment for other dependents of the veteran not being provided for by the spouse.  These awards to apportionees will be preceded by VA Form 21-592, Request for Appointment of a Fiduciary, Custodian, or Guardian, action and prior recognition by the VSO unless an immediate award of the unapportioned amount may be made with concurrent submission of VA Form 21-592 to the VSO under the conditions and in the manner provided in subparagraph b below.





		b.  Immediate As Wife or As Husband Award.  An immediate award may be made to a spouse as wife or as husband when the following conditions are present:





	(1)  Conditions. An immediate award may be made to a spouse as wife or as husband when the following conditions are present:





		(a)  The veteran and the spouse are not estranged.





		(b)  Marital proof has been established or there is a prima facie showing thereof.





		(c)  There is no information of record that the spouse is unfit.





		(d)  There is no evidence of record of a court-appointed fiduciary.





		c.  Award Action.  Prepare an award to a spouse as wife or as husband like any other award to a fiduciary on behalf of a veteran under payee number 00, 50 or 60.  Make it payable to the spouse with the legend "Wife of" or "Husband of" (veteran's name).  Enter the fiduciary file location on the 102 or 601 Screen.  Annotate the award print "Award 'as wife' or 'as husband' under M21-1, part IV, paragraph 17.18b."





NOTE:  If a direct deposit account exists, terminate the direct deposit account by entering X in the CANCEL DD/EFT field on the 601 Screen during CADJ or CFID processing.





		(1)  For any period of entitlement prior to the first of the month in which the award action is taken, prepare the award to withhold retroactive payments under withholding code 1 pending receipt of the VSO certification of the spouse-payee.
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		(2)  When the VSO certification is received, process an amended award to release any withheld benefits in accordance with the certification.





		(3)  Adhere to the following notification procedures:





		(a)  Attach a copy of the award print to VA Form 21-592 and send to the VSO.





		(b)  Notify the spouse-payee of the award by a Target-generated letter or, if required, by a locally generated letter.  If a locally generated letter is sent, it must containing the following:





		"Payment of this award will be made to you in a fiduciary capacity. You must agree to use the payments for the benefit of the veteran and any of the veteran's dependents in your custody, as well as for your own benefit.





		A VA representative will contact you in the near future to explain your duties and discuss any arrangements that may be necessary for the use of the money paid."





		(c)  If retroactive benefits have been withheld, suppress the Target letter.  Use a locally generated letter to notify the spouse-payee of all the facts in the case.  Specify the basic award data (rates, amounts withheld, effective dates, reason for payment adjustment) and the fact that retroactive benefits have been withheld pending official certification of the person to receive payments in the veteran's behalf.  In addition, advise him or her that the withheld benefits will be released once such certification is received.





	(4)  The VSO will certify the spouse or inform Adjudication of the payee selected.  If necessary, the VSO may suspend payments under the "as wife" or "as husband" award and proceed with the selection of a payee.  If the VSO certifies a different payee to receive payments, take award action to pay the person shown on the certification.





		d.  Fiduciary Unsuitable.  If, subsequent to an award to a spouse as wife or as husband, Adjudication receives information indicating that the spouse is not providing for the veteran or the veteran's dependents or may otherwise be deemed unsuitable to act in a fiduciary capacity, fully inform the VSO of the circumstances.  Request the VSO to investigate and recommend appointment of another payee, if appropriate.  Control the case for VSO response.





17.19  FAILURE OF INCOMPETENT VETERAN TO REPORT FOR EXAMINATION





		a.  If an incompetent veteran is scheduled for a physical examination, indicate the fact of incompetency on VA Form 21-2507 by typing "Incompetent" after the name of the veteran and Fiduciary in the address space followed by the name and address of the fiduciary.  Since a computer-generated VA Form 21-2507a shows the name and address of the fiduciary with descriptive legend and the name of the veteran, no additional indication is required when the request for examination is made on this form.





		b.  If an incompetent veteran fails to report for an examination, afford predetermination notice to the veteran before the account is reduced or suspended.  Also send a letter to the fiduciary or next of kin with a copy to the VSO explaining the necessity of the examination and that failure to report could result in 
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discontinuance or reduction of benefits.  Request the VSO's cooperation in having the veteran report for the examination.  If the fiduciary is a bank, trust company, or other corporate fiduciary, send the letter to the person listed as next of kin or friend.





17.20  NOTIFICATION OF CHANGES IN COMPETENCY STATUS AND FIDUCIARIES TO INSURANCE ACTIVITY





		a.  VA Form 27-555  Vs.  VA Form 29-4347.  The Fiduciary and Field Examination (F&FE) Unit of the Veterans Services Division ascertains for each incompetent or legally disabled veteran whether or not there is a VA insurance in effect.  At the same time VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits, is sent to the Adjudication Division, the F&FE Unit forwards a copy of that completed form to the proper insurance center for use in updating insurance records.  Adjudication must prepare and send VA Form 29-4347, Notification  of Rating of Competency or Incompetency of Veteran, or of Appointment, Recognition, Change or Discharge of Fiduciary, only when a VA Form 27-555 is not sent by the F&FE Unit.  The F&FE Unit does not send VA Form 27-555 to the insurance center in the following instances:





		(l)  When the veteran does not have an insurance file or has an inactive insurance file.





		(2)  Whenever the VSO will NOT supervise an incompetent beneficiary (e.g., when an institutional award is made to the Director of a VA medical center).





NOTE:  Payments made to the spouse of an incompetent veteran under the provisions of 38 C.F.R. 3.850(a)(2) are supervised by the VSO.  The VSO will certify that the spouse is suitable as payee by issuing VA Form 27-555.





		b.  Transmittal of VA Form 29-4347.  If it is determined that the F&FE Unit will not be sending VA Form 27-555 to the insurance center, obtain insurance numbers by processing a BINQ command.





		(1)  If the BIRLS record shows insurance numbers other than T or N, prepare VA Form 29-4347 in duplicate, over the signature of the Adjudication Officer.  Route the signed original to the insurance office of jurisdiction.  File the duplicate in the claims folder.





		(2)  If the BIRLS record reveals no insurance record or shows only T or N numbers, notification of changes in competency status and fiduciaries to the insurance activity is not required.  It will not be necessary to prepare a VA Form 29-4347 in these cases.  Annotate a copy of the BIRLS print showing "No Record of Insurance" or "T and N number only" and file the print in the claims folder.





Requests Initiated by Insurance Activity.  See paragraph 23.11.
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ADDENDUM A





STATE/TERRITORY	  AGE OF		STATE/TERRITORY	  	  AGE OF 


						MAJORITY						MAJORITY





Alabama	19	Nebraska	19


Alaska	19	Nevada	18


American Samoa	18	New Hampshire	18


Arizona	18	New Jersey	18


Arkansas	18	New Mexico	18


California	18	New York	18


Colorado	18	North Carolina	18


Connecticut	18	North Dakota	18


Delaware	18	Ohio	18


District of Columbia	18	Oklahoma	18


Florida	18	Oregon	18


Georgia	18	Pennsylvania	18


Guam	18	Philippine Republic	21


Hawaii	18	Puerto Rico	21


Idaho	18	Rhode Island	18


Illinois	18	South Carolina	18


Indiana	18	South Dakota	18


Iowa	18	Tennessee	18


Kansas	18	Texas	18


Kentucky	18	Trust Territory	18


Louisiana	18	Utah	18


Maine	18	Vermont	18


Maryland	18	Virgin Islands	21


Massachusetts	18	Virginia	18


Michigan	18	Washington	18


Minnesota	18	West Virginia	18


Mississippi	21	Wisconsin	18


Missouri	21	Wyoming	19


Montana	18
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