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CHAPTER 16.  INCOME AND NET WORTH



SUBCHAPTER I.  GENERAL INFORMATION



16.01  OVERVIEW



	a.  Programs Affected.  Eligibility for VA nonservice-connected pension benefits and parents' Dependency and Indemnity Compensation (DIC) is contingent on, among other things, the claimant's income.  The claimant's net worth is a factor in determining eligibility for Section 306 and Improved Pension.  Net worth is not a factor in Old Law pension and parents' DIC cases.



	b.  Effect of Income/Net Worth on Benefit Eligibility



	(1)  Income.  A claim for an income-based benefit must be denied if countable income exceeds the applicable income limit.  Income limits can be found in appendix B.  In Improved Pension cases, the level of countable income determines the rate of VA benefits that can be paid.  The higher the claimant's countable income, the lower the rate of VA benefits payable.



	(2)  Net Worth.  If net worth is a factor for the benefit claimed, consider if it is reasonable, under all the circumstances, for the claimant to consume some of his or her estate for maintenance.  If authorization makes a formal finding that the claimant's net worth should be consumed for maintenance, disallow the pension claim.  Pension entitlement is based on need and that need does not exist if a claimant's estate is of such size that he or she could use it for living expenses.



	c.  Improved Pension and Former (Protected) Pension Programs



	(1)  VA currently pays three types of pension -- Improved Pension (Public Law 95-588), Section 306 pension (Public Law 86-211) and Old Law pension.  A person filing a new claim for pension benefits must qualify under the Improved Pension program.  If Improved Pension eligibility cannot be established, the claim is disallowed.  Subchapter IV deals specifically with Improved Pension.



	(2)  The Section 306 and Old Law pension programs are said to be "protected."  See 38 CFR 3.960.  Eligibility for these pension programs is restricted to beneficiaries who were continuously entitled to receive benefits from the dates the programs were phased out until the present.  The last date eligibility could be established for Old Law pension was June 30, 1960.  The last date eligibility could be established for Section 306 pension was December 31, 1978.  Specific information about the 306 and Old Law pension programs appears in Subchapter II.



	(3)  In general, Section 306 and Old Law beneficiaries continue to receive the rates to which they were entitled on their respective phaseout dates.  Section 306 and Old Law pensioners do not get cost-of-living increases and their rates cannot be increased because of reductions in income, added dependents, etc.  The rate can be reduced under certain circumstances such as when a dependent is lost.



	(4)  As long as a Section 306 or Old Law pensioner's income does not exceed the applicable income limitation, pension can be paid at the protected rate.  If a Section 306 or Old Law beneficiary's income exceeds the income limit for any year, protection is lost and future pension eligibility can only be established under the Improved Pension program.



	(5)  Although Section 306 and Old Law beneficiaries do not get cost-of-living increases, the income limit for Section 306 and Old Law eligibility is increased each year by the cost-of-living factor (see appendix B).  Therefore, a protected pensioner should not lose entitlement solely because of cost-of-living increases in benefits such as Social Security.
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	(6)  If a Section 306 or Old law beneficiary wants a higher rate of pension, the beneficiary must elect to receive Improved Pension.  The reason many beneficiaries do not elect Improved Pension is that there are fewer income exclusions under the Improved Pension program.  Therefore, if the beneficiary receives a type of income that is countable for Improved Pension purposes but not countable for Section 306 pension (such as a spouse's wages), the beneficiary is probably better off continuing to receive the protected Section 306 rate.



	(7)  Countable income for 306 pension, Old Law pension, and parents' DIC is determined on a calendar year basis.  A beneficiary's entitlement is determined by the amount of income received during the period January 1 through December 31 of any given year.  Countable income for Improved Pension purposes is not determined on a calendar year basis.  The income reporting period for Improved Pension beneficiaries can extend over any 12-month period and countable income can be redetermined within a 12-month income reporting period if there is an intervening income change.  See paragraph 16.23.



	d.  Parents' DIC.  The parents' DIC program is like 306 and Old Law pension in that income is computed on a calendar year basis.  In other words, income for VA purposes (IVAP) is based on the amount of income received during the period January 1 through December 31 of the same year.  However, net worth is not a factor for parents' DIC.  Specific information about the parents' DIC program appears in subchapter III.



	e.  Development.  Specific information about development of income-dependent benefits appears in Part III, chapter 7.



	f.  "Effective Date" Defined.  For purposes of this chapter the following definitions apply:



	(1)  "Effective date" or "entitlement date" means the date a claimant is entitled to benefits under existing law without regard to 38 CFR 3.31.



	(2)  "Payment date" means the date an award is effective after application of 38 CFR 3.31.



	EXAMPLE:  If a veteran is rated permanently and totally disabled from March 14, the effective date is March 14 and the payment date will be April 1.



	g.  Foreign Currency Conversion



	(1)  If a claimant reports income or expenses in a foreign currency, convert the foreign currency into U.S. dollars using the quarterly exchange rates established by the Department of the Treasury.  See 38 CFR 3.32.



	(2)  The Department of the Treasury publishes a quarterly document entitled "Treasury Reporting Rates of Exchange."  This publication is routinely sent to the Washington Regional Office and the Houston Regional Office.  Exchange rate information can also be obtained by contacting Compensation and Pension Service Projects Staff (213B).



	(3)  Project rates of exchange based on the most recent quarterly rate of exchange.  Adjust the award retroactively based on actual exchange rates when an annual EVR is filed.



	(4)  Calculate retroactive adjustments based on the average of the four most recent quarterly exchange rates.



	h.  Questions Concerning Chapter 16.  Direct questions concerning any issues within the scope of this chapter to Compensation and Pension Service Projects Staff (213B).
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16.02  SOCIAL SECURITY BENEFITS



	a.  General.  Social Security is the type of income most often received by beneficiaries of VA's income-dependent benefit programs.  Therefore, adjudicators should become familiar with the Social Security program.  



	b.  Retirement, Disability, and Survivors Benefits



	(1)  Regular Social Security checks (the kind that are countable income for VA purposes) are paid to workers and their dependents when the worker retires, becomes severely disabled or dies.  These benefits are paid under Title II of the Social Security Act.  In order for Social Security benefit eligibility to arise, the worker must have accrued sufficient work credit.  This means that he or she must have been employed in an occupation that was covered by Social Security or self-employed under Social Security and that deductions must have been taken from the worker's earnings and credited to the worker's Social Security record.



	(2)  The amount of Social Security the beneficiary receives each month is determined by a number of factors such as the amount deducted from the individual's earnings and the age at which the beneficiary starts drawing Social Security.



	(a)  Social Security Disability checks can be paid to a worker between the ages of 18 and 65.  The worker must be so disabled as to be unemployable and the disabling condition must be expected to last (or must have lasted) for at least 12 months or must be expected to result in death.  Social Security Disability checks cannot start before the 6th full month that the worker has been disabled.  Disabled children, spouses and survivors may also qualify for disability benefits on a worker's Social Security record.



	(b)  Retirement checks can start as early as age 62.  If the worker starts receiving retirement benefits before age 65, the monthly check will be permanently reduced.



	(c)  A surviving spouse with a child under the age of 16 or disabled can get survivor's benefits at any age.  However, the benefits will stop when the child reaches age 16 or is no longer disabled.  Although this benefit is dependent on the existence of the child, it is a surviving spouse benefit and should be attributed to the surviving spouse for VA purposes.



	(d)  A surviving spouse without a child can start receiving survivor's benefits at age 60, but the monthly rate will be permanently reduced if the surviving spouse starts drawing benefits before reaching age 65.  The amount received will range from 71 1/2 percent of the deceased worker's benefit, if the surviving spouse starts drawing at age 60, to 100 percent of the deceased worker's benefit if the surviving spouse waits until age 65 to start drawing Social Security.



	(e)  A disabled surviving spouse can start receiving Social Security at age 50.  The disabled surviving spouse's payment is 71 1/2 percent of the deceased worker's benefit.



	(f)  An individual receiving disability, retirement or survivor's benefits usually receives additional benefits for unmarried children under age 18 (or under 19 if full-time high school students) and unmarried children 18 or over who were severely disabled before age 22 and who continue to be disabled.



	(g)  The total Social Security benefit payable does not always increase as additional dependents are added.  The monthly benefit is limited by the Family Maximum Amount (FMAX).  The FMAX is the maximum benefit available for distribution within a family unit.  It is based on a formula that is related to the worker's average monthly earnings.  If the FMAX applies, the removal of a dependent may not change the total Social Security benefit payable but may result in a reallocation of benefits.  See paragraph 16.27e.



	c.  Supplemental Security Income (SSI)
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	(1)  This program is jointly administered by the Social Security Administration and the states.  Eligibility criteria are different from those that apply to Title II Social Security.  SSI assures a minimum monthly income to needy people with limited income and resources who are 65 or older or blind or disabled.  Eligibility is based on income and assets.  VA benefits are a factor in determining a person's eligibility for SSI.  Therefore, VA may have to furnish information to the Social Security Administration about VA benefits received by SSI claimants.  See part III, paragraph 9.03.



	(2)  SSI is countable income for the Old Law pension program.  It is not countable income for 306 pension or parents' DIC.  For Improved Pension purposes, SSI income is considered to be income from welfare and is not countable.  See 38 CFR 3.272(a).



	d.  Lump-sum Death Benefit 



	(1)  The Social Security Administration pays a lump-sum death benefit of $255 on the death of an insured individual.  The $255 is countable income for VA purposes.



	(2)  Generally, the $255 will be payable to a surviving spouse who was living in the veteran's household at the time of the veteran's death.  If the surviving spouse was not living in the veteran's household on the date of the veteran's death, the $255 will still be payable to the surviving spouse PROVIDED the surviving spouse is eligible for benefits on the deceased veteran's Social Security record on the date of death.



	(3)  The Social Security Administration stopped paying the lump-sum death benefit directly to funeral homes in 1981.



	(4)  Do not automatically assume a surviving spouse received the lump-sum death benefit.  However, develop to determine whether or not the death benefit was received if:



	(a)  The veteran was in receipt of Social Security benefits during his or her lifetime and the surviving spouse was living in the same household as the veteran or



	(b)  There is reason to believe that the lump-sum death benefit was payable but it was not reported by a surviving spouse claimant.



	e.  Medicare Premiums



	(1)  Medicare is a Federal health insurance program for people 65 or older, people of any age with permanent kidney failure and certain disabled persons.  Medicare has two parts -- hospital insurance (Part A) and medical insurance (Part B).  Enrollment in the hospital insurance program is automatic if the eligibility criteria are met.



	(2)  A qualified individual does not usually pay a premium for hospital insurance (Part A) coverage.  Hospital insurance covers certain inpatient hospital care, skilled nursing home care and hospice care.



	(3)  Medical insurance (Part B) coverage is voluntary and requires payment of a monthly premium.  Most people pay the monthly premium by a monthly deduction from their Social Security checks.  This is known as the "SMIB premium" or "Medicare deduction."  SMIB stands for Supplementary Medical Insurance Benefit.  Part B medical insurance coverage helps pay for doctor's services and a variety of other medical services and supplies.



	(4)  The monthly Medicare premium paid by most beneficiaries is known as the "standard SMIB."  However, some beneficiaries have nonstandard SMIB's, usually as a result of their not paying the Medicare �September 17, 2004									M21-1, Part IV
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premium when they first became eligible for Title II Social Security.  They must now pay a higher premium to compensate.  A chart showing historical standard and nonstandard SMIB rates appears in the VBA Cost-of-living Adjustment circular that is published each year.



	(5)  If a VA beneficiary receives Social Security and has an amount deducted from the monthly Social Security check to pay the Medicare medical insurance premium, add the amount of the deduction to the check amount to determine countable Social Security income.  For example, if the beneficiary receives a monthly check for $350 and has a Medicare deduction of $29.90, countable Social Security for VA purposes is $379.90.  Countable annual Social Security is $4,558 ($379.90 X 12).



	(6)  Some private concerns reimburse their retired employees for premiums paid under Medicare.  Do not count these reimbursements as income and do not consider them as deductible medical expenses in protected pension cases.  See 38 CFR 3.261(a)(22).  Count these reimbursements as income and as deductible medical expenses in Improved Pension cases.



(7)  Some states purchase Medicare coverage for certain residents who receive SSI.  As indicated

above (subpar. c), SSI is not countable IVAP.  Likewise, Medicare premiums paid by a state are not countable IVAP.  However, if a state pays an SSI beneficiary's Medicare premium, do not allow the Medicare premium as a deductible medical expense.



(8)  Medicare beneficiaries have access to subsidized drug coverage through the Medicare

Prescription Drug, Improvement, and Modernization Act (MMA).  The MMA implements temporary Medicare-endorsed drug-discount card program where Medicare beneficiaries secure substantial discounts on their medications.  Medicare beneficiaries at or below 135 percent of the federal poverty level can qualify for assistance under MMA.  Do not count the assistance received under this subsidized drug coverage program as income.  Likewise, any savings associated with this program are not counted as income.  For information on the federal poverty level refer to M21-1, Part VI, Chapter 7, Addendum A.



	f.  Gross Social Security Entitlement v. Countable Social Security.  The Social Security Administration computes a beneficiary's "monthly benefit" or gross monthly entitlement based on a number of factors.  The gross Social Security entitlement may be in a dollars and cents amount but Social Security monthly checks are always rounded down to even dollar amounts.



	(1)  If you know the monthly Social Security check amount, determine countable monthly Social Security for VA purposes as follows:



	(a)  Determine the actual monthly check amount.



	(b)  Add in any amounts being withheld pursuant to garnishment orders or other involuntary withholdings initiated by third parties (subpar. g below).



	(c)  Add in the amount of the Medicare (SMIB) deduction.



	(2)  If you know the gross Social Security entitlement, determine countable monthly Social Security for VA purposes as follows:



	(a)  Subtract any amounts withheld to recoup a Social Security overpayment (subpar. g below).



	(b)  Subtract the Medicare deduction.



	(c)  Round down to an even dollar amount.



Add back the Medicare deduction.



g.  Withheld Social Security/Garnishment of Social Security
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	(1)  A Social Security payee's benefits may be reduced or withheld to recoup an overpayment of

Social Security benefits.  If this occurs, base countable IVAP on the amount actually received by the beneficiary plus the Medicare premium.



(2)    If there is garnishment of a payee's Social Security or involuntary withholding from a payee's

Social Security check due to legal action initiated by a third party, the entire benefit is countable as IVAP even though it may never be received by the beneficiary.



	(3)  The distinction is that where Social Security is withheld to recoup an overpayment, the overpayment was probably counted as IVAP at the time it was received by the beneficiary.  If there is garnishment of Social Security or involuntary withholding due to legal action initiated by a third party, it is as if the beneficiary had received the benefits and used the funds to pay a creditor.



NOTE:  Do not count the amount withheld to recoup a Social Security overpayment even if the beneficiary was not in receipt of VA pension at the time the Social Security overpayment was created.



	(4)  If notice is received that a claimant's Social Security has been reduced to recoup an overpayment, initiate development to determine the exact rate while withholding is in effect and the date full benefits will be restored.



	EXAMPLE 1:  A veteran receives a Social Security check in the amount of $220.00 per month.  The check would be larger except that the veteran has a $29.90 per month Medicare deduction and the Social Security Administration is withholding $114.00 per month to recoup an overpayment.  Countable IVAP is $249.90 per month ($220.00 + $29.90).



	EXAMPLE 2:  A veteran is entitled to Social Security of $410.50 per month.  The veteran has a $29.90 Medicare deduction and $50 per month is being withheld for child support pursuant to a court order.  The veteran actually receives a monthly check in the amount of $330.  Countable monthly Social Security for VA purposes is $409.90 ($380.00 + $29.90).



	h.  Sources of Information About Social Security Benefits



	(1)  The most readily accessible and accurate sources of information concerning a beneficiary's Social Security benefits are the verified SS field on the BDN M15 Screen, current Social Security award letters and the Social Security Administration database accessed through the SHARE application.



	(2)  If verification of Social Security rates is needed but information is unavailable from these sources or if a beneficiary alleges that information obtained from these sources is inaccurate, advise the beneficiary to furnish a statement from the nearest district office of the Social Security Administration with the specific information required to resolve the issue.



	i.  Interpretation of BDN M15 Screen



	(1)  Periodically, a computer match is run between VA and Social Security benefit records.  If a VA income-based benefit beneficiary is identified as being in receipt of Social Security, the "verified rate" field on the BDN M15 Screen is updated.



The amount in the "verified rate" field on the M15 Screen is the gross entitlement before round

down.  See subparagraph f above.



	(3)  If the M15 Screen shows no Medicare deduction in the "SMIB" field, round the verified Social Security amount down to the next whole dollar to arrive at countable Social Security.  If there is an amount in "SMIB," subtract SMIB from verified Social Security and round down to an even dollar amount.  Add back SMIB to arrive at countable Social Security.
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EXAMPLE 1:   M15 shows verified Social Security of $338.40.  The SMIB field is blank.  Countable Social Security for VA purposes is $338.00.



	EXAMPLE 2:  M15 shows verified Social Security of $338.40.  The SMIB field shows $15.50.  Countable Social Security for VA purposes is $337.50.



	j.  Interpretation of Social Security Award Letters



	(1)  Social Security award letters may indicate the date that the first check will be sent to the beneficiary or may show a date of entitlement, e.g., July 1989.  If only a date of entitlement is shown, generally assume that the beneficiary will receive a full month's check for the entitlement month, e.g., July 1989, and each month thereafter.



	(2)  However, if an offset or deduction is required for some reason, e.g., payee employed, overpayment to be recouped, benefits may not be payable from date of entitlement.  If this is the case, the text of the letter should state the reason why benefits are not payable from date of entitlement.



	(3)  The Social Security award letter will generally show the amount and date of any retroactive payment issued to the beneficiary.



	k.  Adjustments Based on Terminated Disability Social Security.  See paragraph 16.37.



	l.  Withdrawal of Application for Social Security.  If a claimant withdraws a Social Security application after a finding of entitlement so as to maintain eligibility for an unreduced Social Security benefit on attainment of age 65, do not regard the withdrawal as a waiver under 38 CFR 3.276(a).  Do not count as IVAP the Social Security benefit that would have been received but for the withdrawal of the application.



16.03  DEFERRED DETERMINATIONS



	a.  Parents' DIC Cases



	(1)  Entitlement to parents' DIC is based on the amount of income received during the calendar year.  If a claimant is unable to predict the amount or date of receipt of anticipated income, base the award on the greatest amount of income expected during the calendar year.  Advise the claimant of the action taken and tell him or her that an adjustment will be made on receipt of actual income information.



	(2)  If it appears that anticipated income may exceed the applicable limit, disallow the claim and fully explain the reason for the disallowance.  Do not take award action until actual income information is available or there is a basis for a more accurate prediction of anticipated income.



	b.  Improved Pension Cases



	(1)  Income for Improved Pension purposes is normally counted from the first of the month after the month during which it is received.  See paragraph 16.23.  Therefore, award action need not be deferred because a beneficiary may receive income in the future.



	(2)  However, if an application or other income report indicates possible receipt of income between the effective date of the award and the date the award is to be authorized, the adjudicator has the option of deferring award action pending further development or paying at the lowest rate justified by the evidence of record.



	(3)  If award action is deferred, initiate development and continue the pending issue.  If an award is made at the lowest rate justified by the evidence of record, close out the pending issue.  The award letter must fully inform the beneficiary of the assumptions on which the award is based and of the evidence that should be submitted to establish entitlement to a higher rate.
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	c.  Surviving Spouse's Social Security Rate



	(1)  If the following conditions exist, assume that a surviving spouse claimant will receive the deceased veteran's rate of Social Security from date of entitlement.  Award or defer payment of benefits accordingly.



	(a)  The deceased veteran was receiving Social Security benefits prior to his or her death.



	(b)  The deceased veteran's Social Security rate is of record.



	(c)  The surviving spouse claimant is at least 60 years old on the effective date of entitlement.



	(d)  The claimant has applied or will apply for Social Security as a surviving spouse but is unable to predict the rate or date of receipt.



	(2)  If the deceased veteran's rate is assumed, fully inform the surviving spouse of the action taken and the assumptions on which the action was taken.  Adjust the award under paragraph 16.23 when the surviving spouse reports actual rates and dates of receipt of Social Security benefits.



	EXAMPLE 1:  The veteran died on April 8, 1990.  The surviving spouse files for pension on April 23, 1990.  The application indicates that the surviving spouse expects to receive Social Security but the surviving spouse does not know the date benefits will start or the rate.  The surviving spouse has no other income.  The surviving spouse is 61 years old.  The veteran was receiving Social Security of $369.90 per month prior to the veteran's death.  Pay from May 1, 1990, based on IVAP of $4,438.  Fully inform the surviving spouse of the assumptions on which the award was made.



	EXAMPLE 2:  Same facts as example 1 above.  After the VA award is made, the surviving spouse reports that the first Social Security check was received on August 7, 1990.  The check was in the amount of $916.  This represents a retroactive payment of $687 plus a monthly check in the amount of $229.  The surviving spouse has a $29.90 per month Medicare deduction.  Amend the award as follows:  Pay based on IVAP of $0 from May 1, 1990; IVAP of $3,793 from September 1, 1990; and IVAP of $3,106 from September 1, 1991.



	d.  Unreliable Reporting.  If a beneficiary has a history of unreliable reporting of income or expenses, future benefits may be withheld or paid at a lower rate pending receipt of actual income and expense information.



16.04  DISALLOWANCE DUE TO EXCESSIVE INCOME OR NET WORTH



	a.  General  



	(1)  If a claim is disallowed because of excessive income or net worth or if dependency status for a child is disallowed due to excessive net worth, advise the claimant of the reason for the disallowance, of the right to reopen the claim at a later date if income or net worth is reduced and of the right to appeal. 



	(2)  Under 38 CFR 3.160d, a claim is not finally adjudicated until 1 year has elapsed from the date of notice of denial or disallowance or the date of denial on appellate review, whichever is earlier.  However, 38 CFR 3.160(d) does not extend the time limits in 38 CFR 3.660(b) for submitting satisfactory evidence of entitlement.



	b.  Time Limit to Furnish Amended Income Information After Claim Disallowed for Excessive 

Income or Net Worth
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	(1)  38 CFR 3.660(b).  When a claim is disallowed because of excess income, 38 CFR 3.660(b) determines the date from which entitlement can be established if the claimant subsequently submits new income evidence.  Title 38 CFR 3.660(b) has two subsections which address different factual situations and which invoke a different concept of "year."



	(a)  38 CFR 3.660(b)(1).  Title 38 CFR 3.660(b)(1) deals with the situation where a claim is initially disallowed because of excess income but the claimant later submits new evidence to establish entitlement for the same income year.  It provides that, where pension or DIC was not paid because of excess income, benefits may be awarded if satisfactory evidence of entitlement is received within the same or next CALENDAR year.



	(b)  38 CFR 3.660(b)(2).  Title 38 CFR 3.660(b)(2) deals with the situation where a claim is initially disallowed because of excess income but the claimant later submits new evidence to establish entitlement for the following income year. It provides that where pension or DIC was not paid for a given year because of excess income, benefits can be awarded the beginning of the next ANNUALIZED year if satisfactory evidence of entitlement is received within that annualized year.



NOTE:  The distinction between calendar years and annualized years is not relevant to parents' DIC cases because income is always counted on a calendar year basis in parents' DIC cases.  The distinction is, however, critical in Improved pension cases.



	(2)  Application of 38 CFR 3.660(b) to Parents' DIC Cases



	(a)  Time Limit to Amend Income Information for Initial Year.  Income determinations for parents' DIC purposes are always made on a calendar year basis.  If a parent's claim is initially disallowed because of excess income, 38 CFR 3.660(b)(1) gives the parent the remainder of the calendar year during which entitlement would have been established (had income not been a bar) plus the next calendar year to furnish satisfactory evidence establishing entitlement from the original effective date.



	EXAMPLE:  A parent files a DIC claim on September 29, 1990.  Entitlement would be established from September 29, 1990, were it not for the fact that 1990 calendar year income is above the limit set by law.  The parent's claim is disallowed on November 18, 1990.  The parent has until January 1, 1992, to submit satisfactory evidence showing that income for the period September 29, 1990, through December 31, 1990, is within the limit.  If the claim had not been disallowed until February 14, 1991, the parent still would have had only until January 1, 1992, to clarify IVAP for the period September 29, 1990, through the end of the calendar year.



	(b)  Time Limit to Establish Entitlement for Following Year.  Under 38 CFR 3.660(b)(2) where income for the initial calendar year is above the limit set by law, the parent can establish entitlement for the following calendar year if satisfactory evidence of entitlement is received within that year.



	EXAMPLE:  A parent files a DIC claim on September 29, 1990.  Entitlement would be established from September 29, 1990, were it not for the fact that 1990 calendar year income is above the limit set by law.  The parent's claim is disallowed on November 15, 1990.  The parent has until January 1, 1992 to submit satisfactory evidence showing that income for the period January 1, 1991, through December 31, 1991, is within the limit.



	(3)  Application of 38 CFR 3.660(b) to Improved Pension Cases



	(a)  Initial Periods.  Generally, Improved pension income determinations are made on a calendar year basis.  However, the initial period for an Improved pension award extends from the effective date of the award (or the date of the veteran's death if later than the effective date) to 12 months from the payment date.  �December 15, 1995	M21-1, Part IV
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See paragraph 16.01f for definitions of "effective date" and "payment date."  Therefore, the initial period is usually between 12 and 13 months in length, and may not coincide with the calendar year.  The initial period is used for purposes of counting initial year irregular income (paragraph 16.23c) and allowing deductible medical expenses.



	(b)  Time Limit to Amend Income Information for Initial Period.  If a claimant is not entitled for the initial period, the claimant has until the beginning of the SECOND CALENDAR YEAR commencing after the CALENDAR YEAR during which the initial period ENDS to submit satisfactory evidence of entitlement for the initial period.



	EXAMPLE 1:  A veteran is rated permanently and totally disabled effective March 14, 1990.  However, the veteran receives recurring income which exceeds the Improved pension income limit and the claim is disallowed on August 7, 1990 for excess income.  The initial period extends from March 14, 1990, through March 31, 1991.  The veteran has until January 1, 1993, to submit satisfactory evidence of deductible expenses paid during the period March 14, 1990, through March 31, 1991, for the purpose of reducing IVAP below the income limit for the initial period.



	EXAMPLE 2:  The veteran died February 9, 1989.  The veteran was not in receipt of VA benefits.  Surviving spouse files an original death pension claim on March 2, 1989, but the claim is disallowed on March 14, 1989 because surviving spouse received $10,000 life insurance on February 23, 1989.  The initial period is February 9, 1989, through February 28, 1990.  The surviving spouse has until January 1, 1992, to submit evidence of deductible expenses paid during the period February 9, 1989, through February 28, 1990, or other evidence that income for the period February 9, 1989, through February 28, 1990, was within the income limit.  If income evidence is received before January 1, 1992, benefits, if otherwise payable, can be awarded from February 1, 1989 (subject to 38 CFR 3.31).



	EXAMPLE 3:  The veteran died February 9, 1989.  Surviving spouse files an original death pension claim on April 6, 1989, but the claim is disallowed on September 29, 1989, because recurring income exceeded the income limit.  The initial period is April 6, 1989, through April 30, 1990.  The surviving spouse has until January 1, 1992, to submit evidence showing that income for the period April 6, 1989, through April 30, 1990, was within the income limit.  If income evidence is received before January 1, 1992, benefits, if otherwise payable, can be awarded from April 6, 1989 (subject to 38 CFR 3.31).



	EXAMPLE 4:  The veteran died on February 9, 1989.  Surviving spouse files for death pension on February 13, 1989, and reports recurring earnings of $11,000 per year.  The claim is disallowed for excessive income.  On October 28, 1989, surviving spouse reopens the claim and reports losing his or her job on October 15, 1989.  The surviving spouse wants to be paid based on $0 IVAP from November 1, 1989.  Earnings received between February 9, 1989, and October 15, 1989, totaled $9,000.  Disallow the claim for excessive income since the income received during the initial period of February 9, 1989, through February 28, 1990, exceeded the applicable income limit.  Explain to the surviving spouse that $9,000 IVAP is countable from February 9, 1989, through February 28, 1990, and that he or she can reapply in March of 1990 by submitting a report of income received and deductible expenses paid during the period February 9, 1989, through February 28, 1990.  The reopened claim must be received before January 1, 1992, to permit payment of benefits effective February 1, 1989 (subject to 38 CFR 3.31).



	(c)  Time Limit to Establish Entitlement for Following 12-Month Period.  Under 38 CFR 3.660(b)(2) where income for the initial period is above the limit set by law, the claimant can establish entitlement for the following 12-month period if satisfactory evidence of entitlement is received within that 12-month period (may or may not be a calendar year).



	EXAMPLE 1:  A veteran is rated permanently and totally disabled effective March 14, 1990.  However, the veteran receives recurring income which exceeds the Improved Pension income limit and the claim is disallowed for excess income.  The initial period extends from March 14, 1990, through March 31, �December 15, 1995	M21-1, Part IV
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1991.  The following 12-month period extends from April 1, 1991, through March 31, 1992.  The veteran has until April 1, 1992, to submit satisfactory evidence establishing that IVAP for the period April 1, 1991 through March 31, 1992, is within the income limit.  If such evidence is received by VA before April 1, 1992, benefits can be awarded with a payment date of April 1, 1991.  See paragraph 16.01(f).



	EXAMPLE 2:  The veteran died February 9, 1989.  The veteran was not in receipt of VA benefits.  Surviving spouse files an original death pension claim on March 2, 1989, but the claim is disallowed because surviving spouse received $10,000 life insurance on February 23, 1989.  The initial period is February 9, 1989, through February 28, 1990.  The following 12-month period extends from March 1, 1990, through February 28, 1991.  The surviving spouse has until March 1, 1991, to submit evidence that income for the period March 1, 1990, through February 28, 1991, was within the income limit.  If satisfactory income evidence is received by March 1, 1991, benefits, if otherwise payable, can be awarded with a payment date of March 1, 1990.  See paragraph 16.01(f).



	EXAMPLE 3:  The veteran died on February 9, 1989.  Surviving spouse files for death pension on February 13, 1989, and reports receiving retirement benefits of $8,000 per year.  The claim is disallowed for excessive income.  The surviving spouse has until January 1, 1992, to submit medical expenses or other evidence establishing that IVAP for the period February 9, 1989, through February 28, 1990, was within the income limit.  The surviving spouse has until March 1, 1991, to submit medical expenses or other evidence establishing that IVAP for the period March 1, 1990, through February 28, 1991, was within the income limit.



NOTE:  In example 3 above, if the surviving spouse had reopened the claim after February 28, 1991, but before January 1, 1992, benefits would have been payable from March 1, 1990, only if the surviving spouse was also entitled for the initial period (February 9, 1989 through February 28, 1990).  Otherwise, entitlement would be based on date of receipt of the reopened claim.



	(4)  Time Limit to Furnish Amended Income Information to Increase Rate.  See paragraph 16.36b.



	(5)  Satisfactory Evidence of Entitlement.  Title 38 CFR 3.660(b) speaks in terms of establishing entitlement to benefits if "satisfactory evidence" is received within specified time limits.  This means that evidence adequate to support award action must be received and date stamped in VA by the critical date.



	EXAMPLE 1:  A veteran is rated permanently and totally disabled from March 14, 1989.  On March 28, 1989, the veteran wins the lottery and receives $8,000.  On August 7, 1989, the claim is disallowed for excessive income.  On December 15, 1991, the regional office receives a letter from the veteran in which the veteran states that pension should be awarded from March 14, 1989, because of high medical expenses paid during the initial year of entitlement.  On December 23, 1991, the regional office sends the veteran a VA Form 21-8416, Request for Information Concerning Medical, Legal, or Other Expenses.  The veteran returns the completed form on January 27, 1992.  The information furnished establishes that the veteran's medical expenses for the period March 14, 1989, through March 31, 1990, were sufficient to reduce income below the limit.  However, because satisfactory evidence of entitlement was not received prior to January 1, 1992, benefits cannot be awarded for the period March 14, 1989, through March 31, 1990.  The earliest date from which pension entitlement can be established is December 15, 1991 (with a January 1, 1992, payment date), if the veteran establishes that income and net worth are within limits from December 15, 1991.



	(6)  Income Information Not Received within 38 CFR 3.660 Time Limits.  If evidence establishing entitlement to Improved pension or parents' DIC is not received within the time limits established by 38 CFR 3.660, the earliest possible effective date is the date of receipt of the reopened claim under 38 CFR 3.400(r).



	(7)  Reopening a Claim after Disallowance for Excessive Net Worth
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	(a)  If a claim is disallowed or an award is terminated because of excessive net worth, the claimant has 1 year from the date of notification of disallowance or termination to submit new evidence or file a notice of disagreement.  Once the decision becomes final, the earliest entitlement date for a reopened claim is date of claim.  See 38 CFR 3.660d.



	(b)  If a claim is disallowed for excessive net worth and circumstances change so that net worth is no longer excessive, benefits can be paid from the date net worth is determined not to be a bar (subject to 38 CFR 3.31), provided the reopened claim is received before the disallowance for excessive net worth becomes final under 38 CFR 3.160(d).  Once the decision becomes final, the earliest entitlement date for a reopened claim is date of claim.



	c.  Net Worth Determinations



	(1)  General.  The basic issue in evaluating net worth is whether or not the claimant's financial resources are sufficient to meet the claimant's basic needs without assistance from VA.  VA's income-based programs are intended to give beneficiaries a minimum level of financial security.  They are not intended to protect substantial assets or build up the beneficiary's estate for the benefit of heirs.  If a claimant's assets are sufficiently large that the claimant could live off these assets for a reasonable period of time, disallow pension for excessive net worth.  If net worth is later depleted, the claimant can reopen the pension claim.  See subparagraph b(7) above.



	(2)  Excessive Net Worth Is a Question of Fact.  No specific dollar amount can be designated as excessive net worth.  What constitutes excessive net worth is a question of fact for resolution after consideration of the facts and circumstances in each case.  A number of variables must be taken into consideration in making a net worth determination.  Factors to be considered include the following: income from other sources, family expenses, claimant's life expectancy and convertibility into cash of the assets involved.



NOTE:  Payments received under the Radiation Exposure Compensation Act (RECA), Public Law 101-426, are not to be included in computing an Improved Pension claimant's  net worth.  RECA payments are also excluded when computing net worth for parents' DIC claimants.  RECA payments are to be considered when computing net worth for Old Law and Section 306 pension claimants.



	(3)  Convertibility of Assets.  One factor to be considered in making a net worth determination is whether or not the property can readily be converted into cash at no substantial sacrifice.  This means that a claim should not be disallowed for excessive net worth if, because of temporary market conditions or other reasons, the claimant could not convert assets into significant cash assets.  However, if a piece of property could be converted into significant cash assets, it is immaterial that the property was worth more in the past or might be worth more in the future.  The sole question for consideration is how much money the claimant would receive if the property were sold at this time.  VA's income-based benefits programs are intended to help low-income beneficiaries secure the basic necessities of life.  They are not intended to insure substantial assets against changes in market conditions.



	EXAMPLE 1:  The veteran purchased a farm 5 years ago for $250,000.  The veteran demonstrates that, because of depressed land values in the area, the property could be sold today for only $150,000.  The veteran still owes $150,000 on the property.  Therefore, the veteran would have no additional disposable income if the property were to be sold.  The value of the property for purposes of a VA net worth determination is $0.



	EXAMPLE 2:  The veteran inherited a farm 5 years ago.  At that time the farm was worth $250,000.  The veteran demonstrates that, because of depressed land values in the area, the property could be sold today for only $150,000.  The value of the property for purposes of a VA net worth determination is $150,000.  The fact that the property was worth substantially more 5 years ago or might be worth substantially more in �October 9, 2001	M21-1, Part IV
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the future is irrelevant.



	EXAMPLE 3:  The veteran owns a piece of real estate which was valued last year at $90,000.  However, a recent newspaper story indicated that a piece of land approximately 1 kilometer away was previously used as a toxic waste dump.  State environmental officials are conducting tests to determine the extent of contamination.  In the meantime, the veteran's land could not be sold for more than $10,000.  The value of the property for net worth determination purposes is $10,000.  However, if it is later determined that the veteran's property is uncontaminated and its market value increases, reconsider net worth.



	(4)  Developing Value of Real Estate.  Claimants who have held parcels of real estate for long periods of time may be unaware of current real estate prices and may greatly underestimate the value of their holdings.  If it appears that a claimant is underestimating the value of real property, ask the claimant to furnish evidence of the current market value of the land.  Possible sources of this information include the following:



	(a)  A formal appraisal of the value of the land.



	(b)  A statement from a real estate broker in the area as to the value of comparable real estate in the vicinity.



	(c)  A statement from a county farm agent as to the value of the land.



	(d)  A statement from a local bank loan officer as to the value of comparable real estate in the vicinity.



	(e)  A statement from the local taxing authority as to the value of the land.  Such statements should be accompanied by a statement from the taxing authority showing the relationship between assessed value and market value.



	(5)  Value of Single-Family Dwelling Excluded



	(a)  In determining net worth, do not include the value of the claimant's single-family dwelling, including a reasonable lot area.



	(b)  If the claimant owns and resides in a multifamily dwelling, exclude from net worth consideration only the value of the unit actually occupied by the claimant.  If, for example, the claimant owns a duplex worth $200,000, resides in one of the units and both units are roughly comparable, consider net worth of $100,000.



	(c)  The size of the "reasonable lot area" that can be excluded from net worth consideration is determined by the degree to which the property is connected to the dwelling and the typical size of lots in the immediate area.  Contiguous land which is closely connected to the dwelling in terms of use and which does not greatly exceed the customary size of lots in the immediate area is excluded from net worth consideration.



	(d)  In some instances a claimant's place of residence and place of business are the same.  For example, a farmer may live in a house on the farm or a grocer may live in an apartment over the store.  In such cases, the value of the residence area must be considered separately from the value of the business area.  The value of the residence area may be excluded.  The value of the business area is considered net worth the same as any other business asset.



	(e)  If the claimant lives on a farm which is not used for business purposes, exclude the value of the residence area and consider the rest of the farm as net worth.

�October 9, 2001	M21-1, Part IV

		Change 144

	(6)  Personal Property.  The term "net worth" for VA purposes includes all personal property owned by the claimant except personal effects suitable to the claimant's reasonable mode of life.  This means that normal household objects and possessions are not included in a net worth determination.  Likewise, motor vehicles used for family transportation are not included in determining net worth.  However, personal property which is owned primarily as an investment, e.g., an antique automobile or a coin collection, is included in determining net worth.



NOTE:  The term "personal property" includes all tangible property that is not land (real property) or fixtures on land.



	(7)  Effect of State Homestead and Exemption Statutes.  State laws may provide that certain property is part of the claimant's homestead or exempt from the claims of creditors.  Such homestead and exemption statutes are of no consequence in determining if the value of the property is to be considered part of a claimant's estate for VA purposes.



	(8)  Applicability to Specific Programs.   Net worth is not a factor for parents' DIC and Old Law pension.  For purposes of 306 pension, consider the net worth of the veteran or surviving spouse alone.  See paragraph 16.09f for more information on net worth considerations in 306 pension cases.  For Improved Pension purposes, consider the income of the veteran and spouse as affected by the expenses of the family unit.  See paragraph 16.39 for more information concerning Improved Pension net worth determinations.  The applicable regulations are 38 CFR 3.275 for Improved Pension and 38 CFR 3.263 for 306 pension.



	(9)  Administrative Decisions



	(a)  When Required.  Prepare an administrative decision under paragraph 11.30 for approval by an authorizer if benefits are to be disallowed or discontinued because of excessive net worth.  Also prepare a formal administrative decision if the claimant has an estate of at least $80,000 and it has been determined that net worth is NOT a bar to entitlement.  Always consider the claimant's net worth even though it might be below $80,000.  Net worth of substantially less than $80,000 could be a bar to benefits in a particular case.



	(b)  Format.  Prepare the administrative decision on VA Form 21-5427, Corpus of Estate Determination.  If the information needed to fully complete VA Form 21-5427 is not of record, initiate development.  The decision must be typewritten.



NOTE:  Use the life expectancy table in addendum B in making net worth determinations.



16.05  COMMENCEMENT OF THE PERIOD OF PAYMENT -- 38 CFR 3.31



	a.  General



	(1)  Under 38 CFR 3.31 payment of monetary benefits based on original, reopened or increased awards of DIC or pension may not be made for any period before the first day of the calendar month following the month in which the award would otherwise have been effective.  For purposes of this provision, an "increased award" is an award that is increased because of an added dependent, an increase in disability or a reduction in income.  Section 3.31 became effective October 1, 1982.



	(2)  Public Law 97-253 (the Omnibus Budget Reconciliation Act of 1982) provided the statutory authority for 38 CFR 3.31.  It was codified at 38 U.S.C. 5111.  The Omnibus Act was intended to save money by withholding payment for the initial month of entitlement or "stub month."  However, this deceptively simple provision has given rise to numerous questions as to its applicability in specific situations and as to its effect on income counting rules.  This paragraph addresses some of those questions.
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	(3)  The following is a suggested approach to analyzing 38 CFR 3.31 issues:



	(a)  First determine the effective date without respect to 38 CFR 3.31.



NOTE:  See paragraph 16.01f on the definitions of "effective date," "entitlement date" and "payment date."



	(b)  Next, determine if it is an original, reopened or increased award.  If not, 38 CFR 3.31 does not apply.



	(c)  If there is an increased award, is the increase due to an added dependent, an increase in disability or a reduction in income?  If not, 38 CFR 3.31 does not apply.



	b.  Specific Exclusions.  The provisions of 38 CFR 3.31 do not apply to certain types of awards.



	(1)  Veteran's Rate for Month of Death



	(a)  Section 3.31 expressly provides that an original DIC or death pension award to a surviving spouse is not affected if the amount of benefits the veteran would have received for the month of death exceeds the amount of DIC or death pension otherwise payable.  If that is the case, pay the surviving spouse the amount which would have been payable to the veteran for that month but for the fact of the veteran's death.  See 38 CFR 3.20.



	(b)  If DIC or death pension would be a greater rate or if 38 CFR 3.20 (veteran's rate for month of death) is not a factor, withhold all payments to the surviving spouse for the initial month.



	(c)  Section 3.31 may become a factor if a surviving spouse who was previously paid the veteran's rate for the month of death later reports supplemental income or deductible expense information.  If the recomputed pension rate for the month of death exceeds the rate previously paid for the month of death, amend the award to show no payment for the month of death and the recomputed pension rate from the first of the following month.  Apply this procedure regardless of the overall effect it has on the surviving spouse's benefits.



	EXAMPLE:  A veteran receiving pension of $100 per month dies on July 12, 1988.  Surviving spouse establishes entitlement to death pension of $98 per month.  The award pays $100 per month (the veteran's rate) effective July 1, 1988, and $98 per month effective August 1, 1988.  In August of 1989 surviving spouse reports that income was lower than anticipated.  Based on new income information, the surviving spouse is entitled to a rate of $104 for the month of July, 1988.  Amend the award to pay $0 per month effective July 1, 1988, and $104 per month effective August 1, 1988.



	(2)  Adjustments of Awards.  An award may be reduced or benefits may be withheld for a variety of reasons such as a veteran's hospitalization, incompetency, incarceration, recoupment of an overpayment, etc.  If the award is subsequently restored to the preadjustment rate because the circumstances which necessitated the adjustment no longer exist, e.g., veteran discharged from hospital, no longer incarcerated, etc., then 38 CFR 3.31 does not apply to restoration of the preadjustment rate.  See 38 CFR 3.31(c)(3).



	EXAMPLE 1:  A veteran's pension has been reduced because a minor child attained age 18.  VA Form 21-674, Request for Approval of School Attendance, is received showing the child's continuous enrollment in an approved school from age 18.  If entitlement exists retroactively to the date the child was removed, with no increase over the prior rate, the award to restore additional benefits for the child is not an "increased award" for purposes of 38 CFR 3.31.  Increase the award from the date of reduction.



	EXAMPLE 2:  A veteran without dependents whose pension was reduced under 38 CFR 3.551(c) is now discharged from nursing home care at VA expense.  Restoration of the full pension benefit is not an �December 15, 1995	M21-1, Part IV
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"increased award" within the meaning of 38 CFR 3.31.  It is an adjustment to restore the previous rate.  Increase the award effective the date of discharge.  The same principle applies if A&A benefits are reduced under 38 CFR 3.552.



	EXAMPLE 3:  A part of the veteran's Improved Pension is being apportioned for the veteran's estranged spouse.  If the apportionment is terminated and the apportioned amount is restored to the veteran, 38 CFR 3.31 does not apply.  This is viewed as a restoration of benefits.  However, if the estranged spouse had income that was being counted against the veteran and the termination of the apportionment results in an increased rate of pension, 38 CFR 3.31 does apply.  In this instance the increased award would be at least partially attributable to a reduction in countable income.



	(3)  Receipt of Nonrecurring Income.  If an Improved Pension beneficiary receives nonrecurring income, the income is counted on the award for 12 months.  See paragraph 16.23a.  However, the effect on pension payments depends on whether the nonrecurring income causes termination or only reduction of the running award.  If the award must be reduced, resume the preadjustment rate exactly 12 months from the date of the reduction.  If the award must be stopped, benefits cannot be resumed for 13 months.



	EXAMPLE 1:  A veteran receives a one-time payment of income on August 7, 1989.  The amount of the payment puts the veteran's income above the limit for pension eligibility.  The award is stopped effective September 1, 1989.  The earliest payment date for a reopened award is October 1, 1990.



	EXAMPLE 2:  A pensioner receives a one-time payment of income on August 23, 1989.  Pension is reduced for the period September 1, 1989, to September 1, 1990.  The pension rate change when it occurs on September 1, will not be an "increased award based on a reduction of income."  The September 1, 1990, award line represents a restoration of benefits.



	(4)  Increases Resulting Solely from Enactment of Legislation.  Improved Pension cost-of-living increases under 38 CFR 3.27 and other increases attributable to legislation are not subject to 38 CFR 3.31.



	EXAMPLE 1:  A veteran is on a December to December income reporting cycle.  The veteran was paid $288 per month based on IVAP of $3,000 for the period December 1, 1988, through November 30, 1989.  The veteran is entitled to $309 per month based on IVAP of $3,050 for the period December 1, 1989, through November 30, 1990.  The increase is not subject to 38 CFR 3.31 because the increased rate is attributable SOLELY to the increase in the maximum annual pension rate.  However, if IVAP for the period December 1, 1989, through November 30, 1990, were $2,995, the increase would not be due SOLELY to the increase in the maximum annual pension rate and 38 CFR 3.31 would apply.



	EXAMPLE 2:  Congress passes legislation awarding a bonus of $10 per month to all Improved Pension recipients who were stationed in Fort Worth, Texas, during the Vietnam era.  The legislation is effective October 1, 1990.  The increase is not subject to 38 CFR 3.31.



	c.  Elections.  Section 3.31 applies to most elections.  An award because of an election of Improved Pension from Section 306 or Old Law pension that results in an increased rate will commence as of the first of the month following the date of the election.  Elections between disability compensation and pension (including assumed elections) are subject to 38 CFR 3.31, but 38 CFR 3.31 does not apply if an assumed election results solely from a legislative change, e.g., a COLA increase in one of the benefits makes an election of the other benefit advantageous.



	d.  Protected Pension Terminated for Excessive Income.  If a Section 306 or Old Law pensioner's benefits are terminated because of excessive income, Improved pension, if otherwise payable, will be awarded effective January 1st of the next year.  The award of Improved Pension is not an election and is not subject to 38 CFR 3.31.
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	e.  Recomputation of Awards Based on New Income Information



	(1)  Under 38 CFR 3.660(b)(1), a claimant has until the end of the calendar year following the calendar year during which the annualization period ends to furnish new income information and get a retroactive increase.  See paragraph 16.36b.  Until the 38 CFR 3.660(b)(1) time limit has expired, the claimant's rate is always provisional.



	(2)  The adjustment of a provisional rate does not constitute an "increased rate" for purposes of 38 CFR 3.31 unless the change in income results in an increased rate compared to the month immediately preceding the date that the income change is effective.



	(3)  If a change in income DOES cause an increased rate (compared to the month immediately preceding the date that the income change is effective), 38 CFR 3.31 applies.  In this situation, carry forward the preceding month's rate for the so-called "stub month."  The stub month is the month during which payment of the increased rate is barred by 38 CFR 3.31.



	EXAMPLE 1:  A veteran's rate of pension for the period February 1, 1988, through January 31, 1989, is $200 per month.  The rate is reduced to $100 per month for the period February 1, 1989, through January 31, 1990, because of the removal of 1988 medical expenses.  In March of 1990 the veteran reports medical expenses for the period February 1989 to February 1990.  After recomputation it is determined that the veteran is entitled to $150 per month for the period February 1, 1989, through January 31, 1990.  Pay the increase from February 1, 1989, because the rate payable on that date ($150) is less than the January 1989 rate ($200).  The fact that the $150 rate is greater than the former February 1, 1989, rate ($100) based on estimated income is irrelevant.  There has not been an increased award within the meaning of 38 CFR 3.31.



	EXAMPLE 2:  A veteran's rate of pension for the period February 1, 1989, through January 31, 1990, is $200 per month.  The rate is reduced to $100 per month for the period February 1, 1990, through January 31, 1991, because of an expected IVAP increase.  In March of 1991 the veteran reports that income for the period February 1, 1990, through January 31, 1991, was lower than expected.  After recomputation, it is determined that the veteran is entitled to a rate of $250 per month.  There has been an increased award as defined by 38 CFR 3.31.  Do not pay the $250 rate until March 1, 1990.  Adjust the February 1, 1990, rate to pay $200 (the January 1990 rate).



	f.  MAPR and Income Change Effective the Same Date



	(1)  In an Improved Pension case where an income change necessitates application of 38 CFR 3.31 and the effective date of the income change coincides with the date of a change in the Maximum Annual Pension Rate (MAPR), strict application of the procedure outlined in subparagraph e above will deprive the beneficiary of the benefit of the new MAPR for the initial month.



	(2)  To afford the beneficiary the benefit of the MAPR increase, where 38 CFR 3.31 is a factor and the effective dates of an income change and MAPR change coincide, carry forward the deductible expenses and non-Social Security income (as opposed to the rate) from the month immediately preceding the income/MAPR change.  If the beneficiary receives recurring Social Security income, count the post-COLA Social Security rate from the effective date of the COLA.  



	(3)  If the beneficiary receives a benefit other than Social Security which has a COLA increase effective the same date as the MAPR change (e.g., Civil Service and Railroad Retirement with December 1 COLAs), carry forward the rate of the other benefit (as opposed to the VA pension rate) from the month preceding the income/MAPR change (i.e., November for a December 1 COLA).  Social Security is the only type of income which is charged at the post-COLA rate in this situation.



	EXAMPLE 1:  For the EVR period December 1, 1988, through November 30, 1989, a veteran was �December 15, 1995	M21-1, Part IV
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paid Improved pension of $288 per month based on IVAP of $3,000.  The only income is the veteran's rental income of $3,000.  Effective December 1, 1989, the rate goes down to $230 based on rental income of $4,000.  During February of 1991, the veteran reports unreimbursed medical expenses for the period December 1, 1989, through November 30, 1990.  The recomputed IVAP effective December 1, 1989, is $2,000 which entitles the veteran to a monthly rate of $397 effective December 1, 1989.  However, because there is an increase in the monthly rate compared to the month immediately preceding the month of the income change ($397 for December 1989 compared to $288 for November 1989) and the increase is attributable to the reduction in IVAP, 38 CFR 3.31 applies.  Therefore, the $397 rate cannot be paid until January 1, 1990.  If the adjudicator carries forward the November 1989 rate ($288) for the month of December 1989, the veteran will be deprived of the benefit of the MAPR increase effective December 1, 1989.  To compensate for this, carry forward the November 1989 rental income of $3,000 for the month of December 1989.  The award should pay $288 based on IVAP of $3,000 effective November 1, 1989; $313 based on IVAP of $3,000 effective December 1, 1989; and $397 based on IVAP of $2,000 effective January 1, 1990.



	EXAMPLE 2:  A veteran's only income is Social Security of $300 per month ($3,600 per year) effective December 1, 1988, and rental income of $100 per year.  The veteran reports unreimbursed medical expenses of $500 paid during the EVR reporting period December 1, 1988, through November 30, 1989.  Effective December 1, 1988 (assuming that 38 CFR 3.31 is not for application), the veteran is paid $245 per month based on IVAP of $3,523.  Effective December 1, 1989, monthly Social Security goes up to $314 per month ($3,768 per year) and the medical expenses are removed.  This gives the veteran a rate of $241 per month based on IVAP of $3,868.  On the next EVR the veteran reports unreimbursed medical expense of $600 paid during the EVR reporting period December 1, 1989, through November 30, 1990.  This reduces IVAP to $3,606 and entitles the veteran to a rate of $263 per month effective December 1, 1989.  Although the December 1, 1989, IVAP of $3,606 is higher than the November 1989 IVAP of $3,523, there is an increase in the rate payable due to the increased medical expenses (reduced IVAP), so that 38 CFR 3.31 must be applied and the increased rate is deferred until January 1, 1990.  For the month of December 1989, carry forward the non-Social Security income ($100 rental income) and the deductible expenses ($500) from November 1989.  Use the new (12/1/89) Social Security rate of $314 per month.  This gives a rate of $255 for the month of December 1989 based on IVAP of $3,706 ($3,768 Social Security + $100 rental minus medical expenses of $500).  Effective January 1, 1990, pay $263 based on IVAP of $3,606.



NOTE:  One way of determining whether 38 CFR 3.31 should be applied is to complete the initial (December 1st) 306 screen twice.  Complete it first with all non-Social Security income and expenses from the preceding month, but with the post-COLA Social Security rate.  Next, enter the actual December 1st income, with the new deductible expenses from the current EVR.  If a lower IVAP results the second time, 38 CFR 3.31 must be applied.  The basic question is whether 38 CFR 3.31 would have been applied had the same income change taken place on a date that did not coincide with the Social Security COLA and change in the VA pension MAPR.



	g.  Income Excessive for Initial Period.  In an Improved pension case the initial period extends from the effective date of the award (or later date of the veteran's death) to a year from the first of the month after the effective date.  See paragraph 16.23i.  If payment is barred for the initial period because income exceeds the MAPR but income for the following 12-month period is below the MAPR, pay from the beginning of the following 12-month period.  Although this is an original award, 38 CFR 3.31 has already been factored into the initial period.



	EXAMPLE:  A veteran is rated PT from March 14, 1989.  VA is about to award pension but before the award is authorized the veteran reports receiving retirement benefits, with the first check received on March 28, 1989.  The veteran expects to receive a check in the amount of $700 each month.  The claim is disallowed for  excessive income.  During March of 1990 the veteran reopens the claim.  The veteran reports that retirement benefits terminated at the end of calendar year 1989.  The total amount received was $7,000.  Income is still excessive for the initial period extending from March 14, 1989, through March 31, 1990.  See �December 15, 1995	M21-1, Part IV
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paragraph 16.23d.  If the veteran expects no income after December 1989, the original award can be made with a payment date of April 1, 1990.
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SUBCHAPTER II.  DISABILITY/DEATH PENSION UNDER SECTION 306 AND OLD LAW



16.06  DETERMINATION OF COUNTABLE INCOME -- AWARDS



	a.  Continuity of Entitlement Must Exist.  Claims for Section 306 or Old Law pension must be denied unless continuous entitlement since December 31, 1978, can be established.  See paragraph 16.01c.



	b.  IVAP Determined on Calendar Year Basis.  IVAP for Old Law and Section 306 pension purposes is computed on a calendar year basis.  That is, IVAP is based on income received and expenses paid during the period January 1 through December 31 of the same year.  If IVAP for any calendar year exceeds the applicable limit shown in the appendix B rate charts, the beneficiary loses entitlement to Old Law or Section 306 pension.  See paragraph 16.01c.



	c.  What Counts as Income --  Section 306 Pension.  In general, the following constitute countable income for Section 306 purposes:



	(1)  Total income from employment, business, interest or rents.



	(2)  Income of a veteran's spouse.  See paragraph 16.07.



	(3)  Inheritances and gifts of money, including contributions from adult children.



	(4)  Unemployment compensation.



	(5)  Retirement type benefits are counted at the rate of 90 cents on the dollar.  Social Security, Railroad Retirement, Civil Service Annuity, military retired pay and other public or private retirement benefits are all counted at the rate of 90 cents on the dollar.  See 38 CFR 3.262(e)(2).



	(6)  Life insurance proceeds and the proceeds of commercial annuities are counted at the rate of 90 cents on the dollar.



	(7)  Compensation for injury or death is countable but the beneficiary may deduct medical expenses and legal expenses incident to the recovery.  See paragraph 16.08e(2).



	(8)  See 38 CFR 3.261 for specific inclusions and exclusions.



	d.  What Does Not Count as Income -- Section 306 Pension.  In general, the following are not countable income for Section 306 purposes:



	(1)  Income of children.  Except that the unearned income of a child who is the claimant is countable in determining that child's entitlement to VA benefits.



	(2)  Inheritances and gifts of property (as opposed to money).



	(3)  The value of maintenance by a relative, friend or organization.



	(4)  Welfare and SSI.



	(5)  VA pension, compensation and DIC benefits.



	(6)  USGLI and NSLI insurance proceeds.  The exclusion applies only when the claimant is the beneficiary under the policy.  If the policy is payable to the veteran's estate and the claimant inherits the estate assets, the proceeds are countable.
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	(7)  Fire insurance proceeds (but other casualty insurance proceeds are countable).



	(8)  See 38 CFR 3.261 for specific inclusions and exclusions.



	e.  What Counts as Income --  Old Law Pension.  In general, the following are countable income for Old Law pension purposes:



	(1)  Total income from employment, business, interest or rents.



	(2)  Inheritances of property or money.



	(3)  Welfare and SSI.



	(4)  Retirement type benefits are counted at the rate of 90 cents on the dollar.  Social Security, Railroad Retirement, Civil Service Annuity, military retired pay and other public or private retirement benefits are all counted at the rate of 90 cents on the dollar.  See 38 CFR 3.262(e)(1).



NOTE:  Railroad Retirement is countable for surviving spouse beneficiaries only.  Railroad Retirement is not countable income for Old Law pension veterans.



	(5)  Life insurance proceeds and the proceeds of commercial annuities are counted at the rate of 90 cents on the dollar.



	(6)  Compensation for injury or death is countable but the beneficiary may deduct medical expenses and legal expenses incident to the recovery.  See paragraph 16.08e(2).



	(7)  Gifts of property or money including contributions from adult children.



	(8)  See 38 CFR 3.261 for specific inclusions and exclusions.



	f.  What Does Not Count as Income -- Old Law Pension.  In general, the following are not countable income for Old Law pension purposes:



	(1)  Income of the veteran's spouse or children.



	(2)  The value of maintenance by a relative, friend or organization.



	(3)  VA pension, compensation and DIC benefits.



	(4)  USGLI and NSLI insurance proceeds.



	(5)  Fire insurance proceeds (but other casualty insurance proceeds are countable).



	(6)  Railroad Retirement is not counted for veterans but is counted for surviving spouses.



	(7)  See 38 CFR 3.261 for specific inclusions and exclusions.



	g.  Determination of Net Countable Income -- General.  Calendar year countable income is determined under 38 CFR 3.261 and computations are made in accordance with 38 CFR 3.260.



	(1)  Only the dollar amounts of annual income from specific sources are used for these computations.  All cents are dropped, including those resulting when applying the 10-percent deduction from payments of annuities, endowments, etc.
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	(2)  Determine countable IVAP by first determining the sum total of the payee's annual income (dollars only) from Social Security and any other retirement or annuity.



	(3)  Add 90 percent of this sum total to the dollar amounts of annual income from earnings and all other countable income.



	(4)  Add in any countable income of a 306 veteran's spouse.  See paragraph 16.07.



	(5)  Compute any deductible expenses and remove allowable expenses from otherwise net countable income.  See paragraph 16.08.



	(6)  The remaining balance is the claimant's countable IVAP.



	h.  Income Segment Does Not Audit Against Award Line IVAP



	(1)  Complete income data must be entered into the master record via the 306 Screen.  Normally, the income segment will reflect actual current year IVAP.  However, if a future termination is scheduled, the income segment should support the future termination.



	(2)  Award line IVAP should be the protected 1978 IVAP which supports the current rate or, in the event of a scheduled termination, the IVAP which supports the termination.



	(3)  The system does not audit income segment data against award line IVAP for Old Law and Section 306 pension awards.



	i.  Scheduling Future Reductions



	(1)  Awards will provide for future changes due to children reaching age 18 or terminating approved schooling.  The protected 1978 income data will be the basis for payment for all periods during which actual or estimated income is within the income limitation.



	(2)  The award will show the future reduction to the veteran or surviving spouse alone rate based on the protected 1978 income (or, in a Section 306 case, to a $5 per month or special A&A rate if the protected 1978 income exceeds $3,770), provided current year IVAP is within the current limit.



NOTE:  If the veteran was entitled to A&A benefits on 12/31/78 and the protected 1978 IVAP entitles the veteran to a special A&A allowance, pay it in place of the $5 rate.



	j. Scheduling Future Terminations



	(1)  Excessive Income.  If the claimant's next year IVAP will exceed the applicable income limit, the award will provide for termination January 1 of the next year.  Special law code 14 is not required.



	(a)  The termination line will show the current or expected, as opposed to protected 1978, IVAP that is the basis for the termination.



	(b)  The complete income data for entry are those which support the termination award line IVAP.



NOTE:  Future increases in income for any year beyond the immediate next year, when reasonably anticipated, will be incorporated as a future date termination.  Establish a master record diary control to verify that future income is in fact excessive and to verify that timely termination of the award is accomplished.  Use diary reason code 22.
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	(2)  Loss of Last Dependent.  If loss of the claimant's last dependent is anticipated at the time an award is prepared and the claimant's actual, as opposed to protected 1978, IVAP will exceed the current income limitation for a veteran or surviving spouse alone, a reopened award will provide for termination effective the date of the scheduled dependency loss.



	(a)  Do not enter special law code 18.



	(b)  The termination line will show the current or expected, as opposed to protected 1978, IVAP applicable to the year of termination.



	(c)  The complete income data for entry will produce IVAP consistent with the income amount entry on the termination award line.



16.07  INCOME OF SPOUSE (SECTION 306 PENSION CASES ONLY)



	a.  General.  A spouse's income is not a factor for purposes of Old Law pension.  A spouse's countable income may be a factor in determining the rate payable to a Section 306 veteran.  See 38 CFR 3.262(b).



	b.  Determining Whether Spouse Can Be Established.  See paragraph 12.03 for establishing a marriage.  Once the marriage between the veteran and spouse has been established, use the following criteria to determine if the spouse can be established for Section 306 purposes:



	(1)  If the veteran and spouse live together, the spouse can be established for Section 306 purposes.



	(2)  If the veteran and spouse live apart but are not estranged, the spouse can be established for Section 306 purposes regardless of whether or not the veteran contributes to the support of the spouse.



	(3)  If the veteran and spouse live apart and are estranged but the veteran makes reasonable contributions to the support of the spouse, the spouse can be established for Section 306 purposes.



	(a)  If a veteran's spouse receives Social Security benefits based on the veteran's Social Security earnings record, the spouse's benefits may not be considered a contribution from the veteran since the spouse has separate entitlement to these benefits.



	(b)  Reasonable contributions may be found if payments are made from the veteran's income in any amount consistent with the veteran's income.



	(4)  If the veteran and spouse are estranged and the veteran does not make reasonable contributions to the support of the spouse, the spouse cannot be established for Section 306 purposes.  See 38 CFR 3.252(d).



	(5)  For purposes of this chapter, a veteran and spouse are "estranged" if they live apart because of marital discord.  A veteran and spouse are not considered to be "estranged" if the veteran demonstrates that there are other reasons for the separation, e.g., the spouses live apart because of family obligations or for medical reasons.



NOTE:  A veteran's legal spouse can be established for Old Law Pension purposes if the requirements of paragraph 12.03 are met.  The veteran does not have to be living with or contributing to the support of the spouse.  However, the veteran must be able to furnish the spouse's current mailing address.



	c.  Determining if Spouse's Income Is Countable



	(1)  Under 38 CFR 3.262(b)(2) a spouse's income is countable in determining a veteran's IVAP unless one of the following conditions exists:
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	(a)  The veteran and spouse do not live together or



	(b)  The spouse's income is not available to the veteran or



	(c)  Counting the spouse's income against the veteran would cause the veteran hardship.



	(2)  If the veteran and spouse do not live together, the spouse's income is not countable.  Therefore, if the spouses live apart but are not estranged or the spouses are estranged but the veteran makes reasonable support contributions, the spouse could be established for Section 306 purposes but the spouse's income would not be countable.



	(3)  Whether or not the spouse's income is available to the veteran is a question of fact.  If the veteran and spouse are living together, it is presumed that the spouse's income is available to the veteran.  The presumption may be rebutted by evidence of unavailability.



	EXAMPLE:  The veteran's spouse receives Social Security but a garnishment order directs that the spouse's Social Security be paid to support a child from a previous marriage.  The spouse's Social Security is not available to the veteran.



	(4)  Counting a spouse's income would cause a veteran hardship if income of the spouse is actually used to pay expenses which are beyond the ordinary and usual family requirements but which the spouse is under a legal or moral obligation to pay.  The obligation must be real and not merely assumed, and the basic element of need to maintain a reasonable standard of living must be present.  In this category are expenditures for such reasons as prolonged illness of a member of the family, child care necessitated by the spouse's employment, special training for a handicapped child, tuition and other costs for a child attending college, etc.



NOTE:  If a spouse's income is excluded under the hardship provision because it is needed to pay unusual medical expenses, the same expenses cannot be considered as deductible medical expenses under 38 CFR 3.262(l).



	d.  38 CFR 3.262(b)(2) Exclusion.  Under 38 CFR 3.262(b)(2) the following can be excluded from a Section 306 veteran's spouse's income:  The GREATER of either all earned income of the spouse OR the "spouse income exclusion amount" in the Section 306 Disability Rate Charts in appendix B.



	(1)  The spouse income exclusion amount can include both earned and unearned income.



	(2)  The 38 CFR 3.262(b)(2) spouse income exclusion amount is increased each year by the COLA factor at the time of the pension COLA adjustment.  Historical spouse income exclusion amounts are in appendix B.



	(3)  The spouse's income can be reduced by EITHER the total of all earned income OR the spouse income exclusion amount from appendix B.  It cannot be reduced by both amounts.



	(4)  If the spouse's "earnings" are from a business enterprise, VA must determine if this is a return on investment and, thus, not earned or if the spouse's labor or services are substantial and, therefore, earned income.



	EXAMPLE:  A 306 pension veteran's spouse has retirement income of $2,000 during calendar year 1990 and earned income of $2,200 during calendar year 1990.  Effective December 1, 1989, the spouse income exclusion amount from appendix B is $2,454.  Since $2,454 exceeds $2,200, $2,454 should be excluded.  The spouse's countable income is determined as follows:
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		$2,000 x .9 = $1,800   Retirement Income

		+  2,200   Earned Income

			$4,000



			$4,000

			-  2,454   Spouse Income Exclusion

			$1,546   Spouse's Countable Income



	e.  Spouse Retirement/Annuity Income Subject to 10-Percent Reduction



	(1)  The 10-percent exclusion of income from annuities and retirement benefits also applies when computing the individual income of a spouse.



	(2)  Reduce the spouse's retirement type income by 10 percent under 38 CFR 3.262(e)(2) BEFORE deducting the spouse income exclusion amount from 38 CFR 3.262(b)(2).



	f.  Summary.  Consider the following when determining how to handle a 306 pension veteran's spouse's income:



	(1)  Does the spouse live with the veteran?  If not, the income is not countable.



	(2)  Is the spouse's income available to the veteran?  If not, it is not countable.



	(3)  Would it cause the veteran hardship to count the spouse's income?  If so, it is not countable.



	(4)  Does the spouse have countable retirement/annuity income?  If so, reduce it by 10 percent.



	(5)  Does the spouse have earned income which exceeds the spouse income exclusion amount from appendix B?  If so, exclude all earned income of the spouse.



	(6)  Does the spouse income exclusion amount from appendix B exceed the spouse's earned income?  If so, exclude the spouse income exclusion amount.



	(7)  When you have arrived at the spouse's countable income, add it to the veteran's basic countable income.  This amount can be further reduced by deductible expenses (par. 16.08) to arrive at IVAP.



16.08  DEDUCTIBLE EXPENSES



	a.  General.  Medical expenses and final expenses are not a factor for Old Law pension cases.  These expenses are applicable to 306 pension cases in the following two ways:



	(1)  Any deductible expense which was applicable to the calendar year ending December 31, 1978, becomes a part of the protected 1978 income.



	(2)  Deductible expenses paid after 1978 cannot increase a beneficiary's protected rate.  However, deductible medical and final expenses paid during a calendar year subsequent to 1978 can be used to keep IVAP within the applicable income limit and preserve continued entitlement to Section 306 pension.



	b.  Medical Expenses -- Section 306 Pension Only



	(1)  Unreimbursed medical expenses which exceed 5 percent of reported annual income can be deducted under 38 CFR 3.262(l).
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	(a)  The term "reported annual income" refers to ALL countable family income BEFORE the 10-percent reduction for retirement income and the spouse's income exclusion of 38 CFR 3.262(b)(2).



	(b)  Reported annual income does not include any income which is not countable for Section 306 pension purposes under 38 CFR 3.261.



	EXAMPLE:  A 306 pension veteran has retirement income of $3,000 per year and reports paying unreimbursed medical expenses of $4,000.  The veteran's spouse has retirement income of $2,000 per year and earned income of $5,000 per year.  Compute deductible medical expenses as follows:



		$4000    Veteran's Retirement

		  2000     Spouse's Retirement

		  5000     Spouse's Earned Income

		 $11,000



		$11,000 x .05  =  $550  deductible



		  $4,000     Gross Medical Expenses

		    - 550      5-Percent deductible

		 $3450       Deductible Medical Expenses



	(2)  Addendum A furnishes a list of allowable medical expenses.  This list is not all-inclusive.  Allow all unreimbursed medical expenses which may reasonably be related to medical care.  Also see paragraph 16.31b.  In general, the principles in paragraph 16.31b concerning Improved Pension medical expenses are equally applicable in determining if a specific claimed medical expense can be allowed for Section 306 pension purposes.



	(3)  Do not show medical expenses on the 306 Screen or enter them into the master record income segment unless there are continuing medical expenses and expected year income would be excessive without the continuing medical expenses.



	(4)  Section 306 pension benefits cannot be increased because of the payment of medical expenses but medical expenses can be used to keep income within the limit for continued eligibility.  If income is static and the claimant reports substantial unreimbursed expenses actually paid early in the year, it is permissible to allow the exclusion during the current year.  Do not allow prospective medical expenses in the absence of evidence indicating a clear and reasonable expectation that they will occur.  For example, if the claimant is in need of regular A&A or nursing home treatment or there is a history of substantial recurring expenditures for medical conditions, the anticipated unusual medical expenses may be prospectively excluded.



	(5)  If prospective medical expenses were allowed but actual calendar year expenses were not sufficient to bring IVAP below the income limit, terminate the award effective the end of the calendar year.  Unless the claimant submits additional evidence showing that IVAP was below the income limit, entitlement to Section 306 pension is lost.



	c.  Final Expenses -- Section 306 Pension Only.  Amounts actually paid for final expenses will be allowed as follows:



	(1)  Payments by a surviving spouse or child for the last illness, burial and just debts of the deceased veteran (38 CFR 3.262(m).



	(2)  Payments by a veteran, surviving spouse or child for the expenses of last illness or burial of the veteran's deceased spouse or child (38 CFR 3.262(n)).
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NOTE:  Final expenses are deducted on a dollar-for-dollar basis.  There is no deductible.



	d.  Year of Exclusion.  Deductible expenses can be applied against income received for the year during which the expenses are actually paid by the beneficiary.  For example, if the veteran died in 1978 but the surviving spouse did not pay for the veteran's funeral until 1988, the amount paid could be used to offset other income received during 1988 for the purpose of keeping 1988 countable IVAP within the 1988 income limit for a 306 pension surviving spouse.



	e.  Exclusions from Specific Income



	(1)  Income from Operation of a Business.  Expenses excluded under 38 CFR 3.262(a)(2) to arrive at income from rentals, business or a profession are not for entry as "Deductible Expenses" in the master record.  Enter net profit as "Earned" or "Other" income, whichever is appropriate, on the 306 Screen.



	(2)  Disability Retirement Expenses



	(a)  Under 38 CFR 3.262(i), medical, legal and other expenses incurred prior to an award of and incident to compensation based on permanent and total disability or death from the Office of Federal Employees' Compensation, Department of Labor, Social Security Administration, Railroad Retirement Board or pursuant to any workers' compensation or employers' liability statute or commercial insurance are for consideration as "Deductible Expenses."



	(b)  Use VA Form 21-8416, Request for Information Concerning Medical, Legal or Other Expenses, to develop the amounts the claimant has actually paid during the calendar year for which the claimant has not been and will not be reimbursed by insurance or another agency.



	(c)  For Section 306 pension cases, this exclusion applies only one time, i.e., when the disability retirement or other compensation is initially awarded.  The legal as well as medical expenses are deductible from the specific disability retirement benefit under 38 CFR 3.262(i)(1).  After this one-time exclusion, any medical expense deductions in these cases are governed by 38 CFR 3.262(1).



	(d)  The amount deducted may not exceed the total (annual) disability retirement or compensation payments to which the expenses are incident.  When computing countable income, only the balance, if any, remaining after deducting these expenses is subject to the 10-percent reduction for retirement type expenses.



	(e)  For Old Law pension cases, in addition to the first year exclusion, unreimbursed medical expenses paid during any succeeding year which are related to the disability for which the individual retired can be allowed as continuing expenses.



16.09  ADJUSTMENTS BASED ON CHANGES IN INCOME OR NET WORTH



	a.  Reductions or Discontinuances



	(1)  After entering an award at a rate based on anticipated or expected income, if reduction or termination is required because there is an increase in annual income, the effective date of reduction or termination is the first day of the year following the year during which the increase occurred.  See 38 CFR 3.660(a)(2).



	(2)  Terminations for excessive income are final.  However, if expenses are later reported and the expenses reduce the income below the limit (restoring continuity), payment of protected pension may be authorized from the date it was discontinued.  Reopened awards that provide only for continuity of entitlement to 306 or Old Law pension are not affected by the provisions of 38 CFR 3.31, i.e., payment will be restored from the date of termination.
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	(3)  On receipt of a report of excessive income anticipated for the forthcoming year, terminate the award based on the expected year's income, effective January 1 of the expected year.



	b.  Time Limit to Amend Income Information



	(1)  Under 38 CFR 3.660(b) an Old Law or Section 306 pensioner can amend an income report any time within the calendar year for which income is reported or the following calendar year.



	(2)  An amended income report would be significant only if the income previously reported exceeded the income limit.



	(3)  If the amended income report is not submitted within the calendar year for which income is reported or the following calendar year, it is too late to preserve continued entitlement to protected pension.



	EXAMPLE:  A Section 306 veteran without dependents reports 1989 IVAP of $8,000.  Since the 1989 income limit for a veteran without dependents is $7,697, the award is terminated effective January 1, 1990.  The veteran has until January 1, 1991, to submit satisfactory evidence that 1989 calendar year income was below $7,697.  If the evidence is not received by VA before January 1, 1991, the veteran must be considered under the Improved Pension law.



	c.  Consider Improved Pension Entitlement 



	(1)  If termination is required because of excessive income or net worth, determine if the income information of record supports an immediate award of Improved Pension.  If it does, award Improved Pension effective the date the protected pension payment is discontinued. 



	(2)  An immediate award of Improved Pension after loss of protected pension entitlement is not an election and is not subject to 38 CFR 3.31.



	EXAMPLE:  A 306 pension veteran's award is terminated effective January 1, 1991, because calendar year 1990 IVAP exceeds the 306 pension income limit.  The evidence shows that calendar year 1991 income is below the Improved Pension MAPR.  Award Improved Pension from January 1, 1991.



	(3)  When the Improved Pension award is made, inform the payee that restoration of protected pension may be in order if expenses are submitted for the period during which income exceeded the protected pension income limitation.



	d.  Veteran Entitled to Compensation.  If the veteran is also entitled to disability compensation and payments of pension are to be terminated or reduced to a lesser rate as the result of the loss of a dependent, amend the award to authorize payment of compensation.  However, if the award is to be terminated and the veteran is entitled to a higher rate of Improved Pension, see subparagraph c above.



	e.  Waiver of Retirement Income



	(1)  For purposes of Improved Pension and Section 306 pension, retirement income which has been waived by the recipient is counted as income as if it had been received.  See 38 CFR 3.276(a) and 38 CFR 3.262(h).



	(2)  However, for purposes of Old Law pension, retirement benefits from the following sources which have been waived pursuant to Federal statute will not be considered as income:



	(a)  Civil Service Retirement and Disability Fund.
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	(b)  Railroad Retirement Board.



	(c)  District of Columbia firemen, policemen or public schoolteachers.



	(d)  Former lighthouse service.



	(3)  An Old Law pension beneficiary may prospectively adjust the amount waived for the purpose of keeping annual income for the current or expected year within the applicable income limitation. 



NOTE:  Railroad Retirement benefits to veterans are excluded from income for Old Law pension purposes.  See 38 CFR 3.262(g)(2)).



	(4)  The end-of-year rule does not apply for the year in which a claimant cancels or reduces such a waiver.  If a change in the amount waived makes the beneficiary's income excessive, stop the award effective the date of the change in the waiver.



	(5)  If an additional amount of retirement is received solely as the result of a legislated increase (or cost-of-living adjustment) and not by reason of a change in the amount waived, apply the end-of-year rule.



	(6)  If the payee reports that a waiver of retirement income has been established or amended, ask the payee to furnish a copy of the communication from the retirement source which reflects the gross retirement amount before the waiver and the net amount after the waiver.



	(7)  If the claimant requests advice in determining the amount to be waived, follow these steps:



	Step 1.  Compute net countable income, exclusive of the retirement benefit.



	Step 2.  Subtract this otherwise net countable income from the applicable Old Law pension income limit to obtain the amount of retirement to be paid after waiver.



	Step 3.  Apply the 10-percent exclusion to the total annual retirement amount and subtract the amount obtained in step 2 above.  The difference, if any, will be the minimum amount to waive from the annual retirement benefit.



	(8)  Enter the total retirement amount on the 306 Screen and enter the "waived amount" from step 3 above (divided by .9 and rounded up) in the OTH RET expense field on the 306 Screen.



	EXAMPLE:  Veteran with a dependent entitled to $5,040 civil service retirement.  The veteran received $2,400 Social Security, $480 wages and $1,200 stock dividends.  This example uses the income limit in effect on December 1, 1983.



Step 1.	Earnings		$  480

		Social Security		 2,1601

		Dividends		 1,200

		Total			$3,840



Step 2.	Limit			$7,919

		Deduct			 -3,840

		Difference		$4,079
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Step 3.	Civil Service Ret.		$5,040

		Deduct 10 percent 	    -504

					$4,536

		Deduct (from step 2)	 -4,079

		Amount To Waive	 $  457



		457/.9 = 508  To be entered in OTH RET EXPENSE field on 306 Screen (subpar. e(8) above).



		Application of These Computations



		Total C.S. Retirement	$5,040

		Waived Amount		     457

		Net Retirement		$4,583

		10-Percent Deduction	    -504

	C.S. Ret. Pay Counted as Income	$4,079



	Income Data for Entry	Entry		Computer

	(If applicable)		Amounts	 Countable



	Earnings			$  480		$  480

	Social Security		 2,400		 2,1601

	C.S. Retirement		 5,040		 4,5361

	Other Income (Dividends)	 1,200 		 1,200

	(Subtotal)			$9,120		$8,376

	OTH RET Expense ($457)

	divided by .9		508		457

	and rounded up		IVAP:		$7,919



	1 means 10 percent deducted.



	Countable Income:



	Earnings		$  480

	Social Security	 2,160

	C.S. Retirement	 4,079

	Dividends		 1,200



	Total Countable Income	$7,919



	f.  Increased Net Worth -- Section 306 Cases Only



	(1)  General.  If the issue is raised that net worth may be excessive in a 306 Pension case, develop the issue fully.  See part III, paragraph 7.10.



	(a)  There is no prescribed amount limitation as net worth is a question for resolution after consideration of the facts and circumstances in the individual case.



	(b)  If the claimant's financial resources are sufficient to meet personal needs, the intent of the law is that no payments may be authorized.
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	(c)  Apply the criteria in 38 CFR 3.263, taking into consideration the type and amount of property involved, the age and life expectancy of the claimant, the number and state of health of persons dependent on the claimant for support and amounts available as income.  See paragraph 16.04c.



	(2)  Terminations.  When pension is to be discontinued because of excessive net worth, prepare a formal determination for approval by an authorizer.



	(a)  Use VA Form 21-5427, Corpus of Estate Determination, for this purpose.  Furnish a full statement of facts concerning the size and composition of the estate and the conclusion reached.



	(b)  Terminations for excessive net worth in Section 306 cases are effective the first of the calendar year after the calendar year during which net worth became excessive.  See 38 CFR 3.660(a)(2).



	(3)  $80,000 Estate -- Net Worth Not a Bar.  If a Section 306 pensioner has net worth of $80,000 or more and it is determined that net worth is not a bar, prepare an administrative decision on VA Form 21-5427.  Preparation of VA Form 21-5427 is not required if the determination is favorable and estate is less than $80,000.



	g.  Adjustment Procedures



	(1)  1978 Adjustments.  Protection applies to the rate properly payable on December 31, 1978.  If evidence is received which indicates that the rate paid on that date was incorrect, amend the award to establish the proper rate and to create the overpayment if a reduction in the established rate is in order.  The new rate (with its supporting 1978 IVAP on the award line) will be the new protected rate.



	(2)  Prospective Terminations.  Award action which continues payment for the balance of the current year and terminates payment as of the first of the following year because of excessive actual or estimated income will be accomplished as follows:



	(a)  The first award line on the amended award should be effective as of the first of the current month, using reason code 96 and the protected 1978 income amount upon which the protected rate was based.



	(b)  Any other previously scheduled award lines for the balance of the year will be reinserted with existing reason codes and the protected rate.



	(c)  The termination award line, effective January 1 of the next year, will show reason code 11.  The income amount entered will be the net countable income which exceeds the income limit and requires termination.



NOTE:  If there already is a scheduled termination established in the master record for a date prior to the end of the year, e.g., last child reaches age 18, annotate the revised income estimate on the award.  No additional award action is required.



	(3)  Retroactive Terminations.  Process retroactive terminations because of excessive income by amended award actions using reason code 11 (Excess Income).



16.10  CHANGES IN MARITAL AND DEPENDENCY STATUS



	a.  General.  When award adjustment is required due to a change in marital or dependency status (from "no dependents" to "with a dependent" or vice versa):



	(1)  Determine entitlement based on income for the full calendar year as provided in 38 CFR 3.260(f).
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	(2)  If there is an indication that a change in income may have also occurred, fully develop the current income situation.



	b.  Removing a Veteran's Spouse



	(1)  Death, Divorce, Annulment.  If a veteran with a running or suspended award loses a spouse due to death, divorce or annulment, reduce or terminate the award effective the first day of the year following the year during which the death, divorce or annulment occurs.  See 38 CFR 3.660(a)(2).



	(2)  Estrangement.  If the spouse of a Section 306 veteran ceases to be a dependent because the spouse is estranged from the veteran and the veteran is not making reasonable contributions to the spouse's support, remove the spouse from the award effective the date of separation.  Do not apply the end-of-month rule.



NOTE:  Estrangement has no effect on an Old Law pension award.  As long as the veteran and spouse are legally married, the higher "veteran and spouse" income limitation applies.



	(3)  Cessation of Contributions.   If an estranged spouse of a Section 306 veteran ceases to be a dependent because the veteran stops making reasonable contributions to the spouse's support, remove the spouse from the award effective the day after the date the veteran made the last contribution to the support of the estranged spouse.



	c.  Removing a Child



	(1)  Death or Marriage.  If a child dies or marries, reduce or terminate the parent's running or suspended award effective the first day of the year following the year of death or marriage.  See 38 CFR 3.660(a)(2).  However, if the child was scheduled to go off the award from an earlier date, use the previously scheduled removal date.



	(2)  Marriage of Schoolchild.  If a schoolchild marries and stays in school, continue to pay benefits until the first of the year after the year of marriage.  However, if the child discontinues school attendance before marrying, reduce the award effective the first day of the month following the date the child last attended school.



NOTE:  For purposes of Section 306 or Old Law pension an out-of-custody child can be a dependent even if the veteran or surviving spouse is not contributing to the child's support.  Therefore, cessation of contributions to an out-of-custody child does not affect the status of a child as a dependent for Section 306 or Old Law purposes.



	d.  Loss of Last (or Only) Dependent -- Section 306 IVAP Within Limit.  Once the effective date to remove a dependent has been established, a determination as to the veteran's or surviving spouse's income on that date must be made.  If the claimant's current (or expected income for an end-of-year adjustment) is within the income limitation for a veteran or surviving spouse alone and:



	(1)  The Last Dependent Was a Spouse Who Had No Countable 1978 Income or a Child.  Reduce the award to the veteran or surviving spouse alone rate based on protected 1978 income (or to a $5 per month or special A&A rate if the protected 1978 income exceeds $3,770).



NOTE:  If the veteran reached age 78 prior to December 3l, 1978, the veteran alone rate will include a 25-percent increase.



	(2)  The Last Dependent Was a Spouse Who Had Countable 1978 Income.  Establish an "adjusted protected 1978 income" by dropping the spouse's income from the protected 1978 income.
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	EXAMPLE:  The protected 1978 IVAP consists of $150 interest for the spouse and $200 interest for the veteran.  Drop the spouse's $150, leaving an adjusted protected 1978 income of $200.



NOTE:  If medical expenses were a factor in determining the protected 1978 income, do not attempt to exclude the spouse's share of the medical expenses.  Continue to use the same 1978 medical expenses (assume they all belonged to the veteran) but base the 5-percent exclusion on the veteran's income only.



	(a)  Compare the veteran alone (dependency 00) rate, based on the "adjusted protected 1978 income" (without the spouse's income) to the protected 1978 rate the veteran was receiving before the loss of the dependent.  Adjust the award to pay the LOWER of the two rates.



	(b)  If the veteran alone rate is lower, award line IVAP should be the "adjusted protected 1978 income" and dependency code should be 00.



	(c)  If the loss of the spouse and the spouse's income does not reduce the veteran's benefit, i.e., the veteran alone rate without the spouse's income would be greater than the rate the veteran was receiving while married, continue the married rate.  Amend the award, effective the day following the date of the spouse's death, with fictitious award line IVAP that supports the protected rate, reason code 96, dependency code 00 and the protected (married) rate.  Enter actual current income on the 306 Screen.  Annotate the award as follows: "Spouse died (date); Veteran protected at married rate M21-1, part IV, paragraph 16.10d."



NOTE:  If the veteran loses a spouse who had countable 1978 income but the spouse is not the last or only dependent, i.e., there is still a child on the award, continue to use protected 1978 IVAP (including the spouse's income) and pay at the rate for a veteran with the appropriate number of children.  Do not compute adjusted protected 1978 IVAP.



	e.  Loss of Last (or Only) Dependent -- Section 306 IVAP Exceeds Limit.  If the claimant's income will exceed the income limit for a veteran or surviving spouse alone, terminate the award effective the end of year unless an earlier termination date is appropriate because the last dependent was a child who turns 18 or leaves school or a stepchild who leaves the veteran's household.  See 38 CFR 3.503.



	(1)  The first award line will reflect current payments based on the protected 1978 income.



	(2)  The termination award line will show the current or expected (as opposed to protected 1978) income that supports the termination.



	(3)  The complete income data for entry will be the current income that supports the termination.



NOTE:  A veteran cannot maintain continuity of entitlement by acquiring a new dependent during the same calendar year that the last dependent is lost.  Only payment of Improved pension is for consideration effective January 1 of the following year.



	f.  Dependent Established Prior to January 1, 1979



	(1)  Additional benefits under Section 306 pension may be paid and a higher income limitation for Old Law pension is applicable only for dependents established with an effective date on or before December 31, 1978.



	(2)  When a Section 306 veteran married on or before December 31, 1978, do not count any income of the spouse received before the marriage.  The spouse's income received on or after the date of marriage is counted.  The amount of the exclusion from the spouse's income after marriage (par. 16.07d) will be determined as a proportion of the $1,200 annual exclusion or the full amount of spouse's earnings on or after the date of marriage, whichever is GREATER.
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	EXAMPLE:  The veteran and spouse married on February 13, 1978.  Exclude the greater of all earned income received by the spouse on or after February 13, 1978,or $1,200 X 322/365.  February 13 is the 44th day of 1978, so disregard 43 days of the annual exclusion (365 - 43 = 322).



	g.  Dependent Established After December 31, 1978.  Additional benefits may not be paid for dependents established from an effective date after December 31, 1978.  However, if a veteran marries or acquires a child or a surviving spouse establishes a child, the higher (claimant with dependent) income limit becomes applicable and the spouse's income, if any, must be considered in determining a veteran's continued entitlement to Section 306 pension.



	(1)  The veteran claimant is considered to be a "veteran with dependents" for all purposes, including hospital adjustments.



	(2)  Amend the award to show the new dependency code and the protected rate.  Use a fictitious award line IVAP to support the protected rate.  A special law code is not required.



	(3)  If a veteran marries, income received by the spouse on or after the date of marriage is a factor in determining the veteran's current (as opposed to protected 1978) income.  Enter current income on the 306 Screen.



	(4)  The amount of the exclusion from the spouse's income after marriage will be determined under 38 CFR 3.262(b)(2).  Exclude the current spouse income exclusion amount from the 306 pension rate charts in appendix B or the full amount of the spouse's earnings, whichever is applicable.



	(5)  For the year that the spouse is established, exclude the GREATER of either all earned income received on or after the date the spouse is established or a proportionate amount of the current spouse income exclusion amount from the Section 306 rate charts in appendix B.  Divide the number of days from the date the spouse is established to the end of the calendar year by 365, round to two decimal places, and multiply the result by the spouse income exclusion amount for the calendar year during which the spouse is established.  Drop the cents.



	(6)  As a result of establishing a spouse, if the veteran's recomputed current income exceeds the current Section 306 income limit (for a veteran with a dependent), terminate the award effective the first of the year following the year of marriage.



	h.  Status of Spouse Not Resolved.  If notice is received that a Section 306 veteran has acquired a spouse, fully develop the spouse's income and dependency status.  If the veteran fails to cooperate in furnishing this information, terminate the award under 38 CFR 3.652.  For purposes of 38 CFR 3.652(a)(1), the "month in which the eligibility factor was last shown by the evidence of record to have existed" is the last month during which it can definitely be shown by the evidence of record that the veteran was unmarried.



16.11  SURVIVING SPOUSE OR CHILD'S AWARD TERMINATED -- OTHER BENEFICIARIES



	a.  Surviving Spouse's Award Terminated



	(1)  Children in Custody.  When a surviving spouse's award is terminated, the only entitlement for children in custody of the surviving spouse is Improved Pension.  When considering eligibility for the children, the surviving spouse's income must be considered.  See paragraph 16.21d.



	(2)  Children Out of Custody -- Apportionees.  Termination of a surviving spouse's award does not deprive children not in custody of the surviving spouse of the right to continue to receive the same rate of payment they were receiving as an apportionment.
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	(a)  The children's continued entitlement to Section 306 or Old Law pension is determined based on the income limits for children alone under Section 306 or Old Law Pension.



	(b)  Use special law code 10 on the award to the children at the apportioned rate.



	(c)  Use the Old Law or Section 306 entitlement code and send a copy of the award with a brief explanation of the reason for using SL code 10 to VA Central Office (213B).  An adequate explanation is "Apportioned rate awarded under M21-1, part IV, par. 16.11a(2)."



	b.  Child's Award Terminated.  If there is no surviving spouse and a child's award is terminated, defer adjustment of the awards for any other children under 38 CFR 3.651 pending the expiration of the period within which the terminated award may be reopened and entitlement reestablished for a retroactive period.  See paragraph 16.09b.



	(1)  Establish a master record control under reason code 22, "Verify Income or Dependency," until the time limit for establishing the terminated child's continued entitlement to 306 or Old Law pension has expired.



	(2)  The awards to the remaining children will be adjusted, when in order, from the date of termination of the child's award, at the rate payable excluding that child.



	(3)  The provisions of 38 CFR 3.31 do not apply as the total benefit payable has been reduced due to loss of a dependent.



16.12  SALE OR TRANSFER OF REAL OR PERSONAL PROPERTY



	a.  Old Law Pension.  Profit from the sale of real or personal property IS considered income for purposes of Old Law pension.  In this respect, Old Law pension is different from Section 306 and Improved Pension.  See 38 CFR 3.262(k)(3).



	(1)  Profit from sale of the beneficiary's principal residence may be excluded from computation of income for the calendar year of sale to the extent that it is applied within the same or next calendar year to the purchase of another residence.  See 38 CFR 3.262(k)(4).



	(a)  The report that profit from sale of the residence has been applied to purchase of another residence must be received by VA within 1 year from the date the profit is so applied or 1 year from the date of sale, whichever is later.



	(b)  This exclusion does not apply if the net profit from sale of home A is applied to pay for home B where home B was purchased earlier than the calendar year preceding the calendar year of the sale of home A.



	(c)  The purchase of a lifetime residence in a senior citizen's home is considered equivalent to purchasing another principal dwelling.



	(2)  Under 38 CFR 3.262(k)(3), the net profit from sale of property is the difference arrived at by subtracting from the sales price:



	(a)  The purchase price or value of the property on the date the property was acquired by the beneficiary or



	(b)  If the property was owned by the beneficiary prior to the date of entitlement to VA pension, the value of the property on the date of entitlement to VA pension.
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	(3)  Profit from the sale of property after the veteran's death, which was purchased with the individual funds of both the veteran and spouse, should be considered in proportion to the amounts each contributed in the purchase.  The surviving spouse is entitled to recover fully his or her share of the investment, including appreciation of his or her share, before charging the surviving spouse with any income from the inherited share of the property.



	(4)  If payment for a sale of property (occurring on or after date of entitlement to VA pension) is received in installments, the payments are not considered income until the claimant has received amounts equal to the value of the property at the date of entitlement to VA pension (if the property was owned by the beneficiary prior to the date of entitlement to VA pension) or the purchase price paid by the beneficiary (if the property was acquired on or after the date of entitlement to VA pension).  There is no need to distinguish between principal and interest payments in the installment sales context.



	(5)  When installments are received as payment on a sale made PRIOR TO the date of entitlement to VA pension, count only the interest payments as income.  It will be necessary to secure from the claimant a copy of the amortization schedule or similar document distinguishing between interest and principal.



	b.  Section 306 Pension Cases



	(1)  General.  Income received from the sale of property is viewed as a conversion of assets and is not countable income for Section 306 pension purposes except where:



	(a)  Property is sold in the course of operating a business or



	(b)  Income from sale of property is received by the claimant in installments.



	(2)  Sales in the Course of Business.  If a beneficiary who operates a business sells property or merchandise in connection with the business, add any profit received from sale of the property to other income of the business.



	(3)  Installment Sales.  If a beneficiary sells property and receives payment in installments, count as income any amounts received over and above the sales price, but not until an amount equal to the sales price has been received by the seller.  See 38 CFR 3.262(k)(5).



	(a)  An installment sale for purposes of this chapter is any sale in which the seller receives more than the sales price over the course of the transaction.  The actual number of installments is irrelevant.



	EXAMPLE:   A veteran sells his house for $80,000.  The veteran receives a cash payment of $40,000 and a cash payment of $45,000.  This is an installment sale for VA pension purposes and $5,000 is countable as income when the veteran receives the $45,000.



	(b)  Ensure the following information is of record before attempting to compute countable income from sale of property:



	1.  The sales price.



	2.  The amount of the downpayment.



	3.  The date the first installment payment will be received.



	4.  The frequency of installment payments.



	5.  The amount of each installment payment.
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	6.  The date the last installment payment will be received.



	(c)  It is not necessary to distinguish between payment of principal and interest in the installment sale context.  As soon as the downpayment and installment payments received by the beneficiary equal the sales price, all subsequent installment payments constitute countable IVAP.



	EXAMPLE:  A veteran reports the sale of a house for $60,000 on January 1, 1988.  The veteran received $20,000 down and will receive installment payments of $420 per month for the next 10 years.  The veteran's return from the sale of property will exceed $60,000 during December of 1995.  Charge income of $420 during calendar year 1995 and $5,040 during calendar year 1996.



	(d)  When installments are received as payment on a sale made PRIOR TO the date of entitlement to VA pension, count only the interest payments as income.  Secure from the claimant a copy of the amortization schedule or similar document distinguishing between interest and principal.



	c.  Transfers for Minimal Consideration



	(1)  If property is transferred to a close relative or other person for minimal consideration, e.g., $1, a determination will be made as to whether legal right to receive the income from the property was actually divested.



	(2)  If the transferee has full legal right to receive the entire income, the property is considered to belong to the transferee.  However, if, after the transfer, the VA beneficiary retains any right, title or interest in the property or income therefrom, the property and income are considered to belong to the claimant to the same extent as before the transfer.
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SUBCHAPTER III.  PARENTS' DIC



16.13  ORIGINAL AND REOPENED AWARDS



	a.  IVAP Determined on Calendar Year Basis.  IVAP for parents' DIC purposes is computed on a calendar year basis, i.e., IVAP is based on income received and expenses paid during the period January 1 through December 31 of the same year.



	b.  Determination of Parents' DIC Income Limit.  The annual income limit for a parents' DIC claimant is determined by marital status.  See the parents' DIC rate charts in appendix B.  A change in the claimant's marital status may change both the income limit and the monthly rate of DIC payable.



	c.  COLA Adjustments.  If Social Security benefits are increased as a result of a Social Security COLA, parents' DIC income limits and rates are increased also.  Not all beneficiaries will get an increase as a result of the COLA.  For example, a beneficiary who is receiving the minimum monthly rate of $5 may continue to receive $5 per month.



	d.  What Counts As Income -- Parents' DIC.  In general, the following are countable income for parents' DIC purposes:



	(1)  Total income from employment, business, investments, interest or rents.



	(2)  Income of a parent's spouse.  See subparagraph f below.



	(3)  Inheritances of money (but not property).



	(4)  Gifts of property or money, including contributions from adult children.



	(5)  Unemployment compensation.



	(6)  Retirement type benefits are counted at the rate of 90¢ on the dollar.  Social Security, Railroad Retirement, Civil Service Annuity, military retired pay and other public or private retirement benefits are all counted at the rate of 90¢ on the dollar.  See 38 CFR 3.262(e)(4).



	(7)  Life insurance proceeds and the proceeds of commercial annuities are counted at the rate of 90¢ on the dollar.



	(8)  Compensation for injury or death is countable but the beneficiary may deduct medical expenses and legal expenses incident to the recovery.  See paragraph 16.14c(2).



	(9)  See 38 CFR 3.261 for specific inclusions and exclusions.



	e.  What Does Not Count as Income -- Parents' DIC.  In general, the following are not countable income for parents' DIC purposes:



	(1)  Income of children.



	(2)  Inheritances of property (as opposed to money).



	(3)  The value of maintenance by a relative, friend or organization.



	(4)  Welfare and SSI.
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	(5)  VA pension or compensation benefits.



	(6)  USGLI and NSLI insurance proceeds.



	(7)  Proceeds of casualty insurance policies.



	(8)  Social Security lump-sum death benefit ($255).



	(9)  Payments received under the Radiation Exposure Compensation Act (RECA), Public Law 101-426.



	(10)  See 38 CFR 3.261 for specific inclusions and exclusions.



	f.  Income of Spouse



	(1)  The income of a parents' DIC claimant's spouse is a factor in determining IVAP if the claimant and spouse are living together.  This is the case if both parents of a veteran are living together, and it is equally the case if one or both parents have remarried and one or both are living with a new spouse.



	(2)  It makes no difference if the spouse's income is actually available to the claimant.  If the parent is married and living with a spouse, the spouse's income is countable.  If the parents are not living together, the "not living with spouse" rate chart applies and the spouse's income is not countable.



	(3)  See paragraph 16.18 concerning changes in marital status.



	g.  306 Screen Entries.  Original and reopened DIC awards to parents must always supply complete income information for the parent and the parent's spouse (if the parent and spouse live together).  If two parents of the veteran live together, each parent's 306 Screen should mirror the 306 Screen for the other parent's award.  See paragraph 16.14a(4) concerning entry of medical expenses on the 306 Screen.



	h.  Prospective Awards and Scheduled Futures



	(1)  Future Commencing Date.  Generally, original and reopened awards should not provide for a future commencing date.  However, under the following circumstances, award action may be taken to provide for a payment date as of the next year:



	(a)  The evidence establishes current nonentitlement because of excessive income.



	(b)  The evidence establishes that the parent is entitled for the next calendar year based on anticipated (reduced) income for the next calendar year.



	(c)  The evidence establishing entitlement for the next calendar year is received during the last 3 months of the current calendar year.



	(2)  Scheduling Future Adjustments -- Use of Special Law 14.  Original and reopened awards must provide adjustments effective the beginning of the next year when it is determined that the parent's annual income for the next calendar year will be different from current calendar year income.   If there is an increased ratepayable for the next year, 38 CFR 3.31 may apply.  See paragraph 16.05.



	(a)  Enter special law code 14 on the first award line to indicate that the rate on the first award line is payable for the initial calendar year only and that there is a change in the countable income (and rate payable) for the next year.
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	(b)  The award line effective January 1 or February 1 of the following year should show reason code 11 (or other appropriate code, e.g., 56, Loss of Spouse or Parent) and special law code 00 (or other applicable special law code) and next year award line IVAP.



	(c)  Awards should not reflect future income changes for any year beyond the immediate next year even though they might be reasonably anticipated.



	(d)  See paragraph 16.25 for additional information on the use of special law code 14.



	i.  Deferred Determinations.  See paragraph 16.03a.



	j.  Time Limit to Amend Income Information.  See paragraph 16.04b(2).



	k.  Payment of Parents' DIC Less Frequently Than Monthly.  If the parent's monthly rate is between the minimum rate of $5 and the rate which is 4% of the maximum rate payable (based on $0 IVAP and aid and attendance), the system makes payments semiannually on or about June 1 and December 1.



	(1)   A parent who is paid semiannually can elect to receive monthly payments by submitting a written request.



	(2)   If you receive a written request from a beneficiary to be switched from semiannual to monthly payments, do a CORR to enter MNTHLY in place of SEMIAN on the M11 screen.  



NOTE:  The cutoff for semiannual payments changes with each year's COLA since the maximum rate payable will also change.  



16.14  DEDUCTIBLE EXPENSES



	a.  Medical Expenses



	(1)  Five-Percent Deductible.  Unreimbursed medical expenses which exceed 5 percent of reported annual income can be deducted under 38 CFR 3.262(l).



	(a)  The term "reported annual income" refers to all countable family income BEFORE the 10-percent reduction for retirement income.



	(b)  Reported annual income does not include any income that is not countable for parents' DIC purposes under 38 CFR 3.261.



	EXAMPLE:  A DIC parent has SSI income of $3,000 per year and reports paying unreimbursed medical expenses of $1,000.  The claimant's spouse has retirement income of $2,000 per year and earned income of $1,000 per year.  Compute deductible medical expenses as follows:



		2,000    Spouse's Retirement

		1,000    Spouse's Earned Income

		$3,000    Reported Annual Income



		$3,000 x .05 = $150  deductible



		$1,000    Gross Medical Expenses

		  - 150    5-Percent Deductible

		 $  850    Deductible Medical Expenses
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NOTE:  Since the parent's SSI income is not countable income for parents' DIC purposes, it is not a factor in computing the 5-percent deductible.



	(2)  Allowable Medical Expenses.  Addendum A furnishes a list of allowable medical expenses.  This list is not all-inclusive.  Allow all unreimbursed medical expenses which may reasonably be related to medical care.  Also see paragraph 16.31b.  In general, the principles in paragraph 16.31b concerning Improved Pension medical expenses are equally applicable in determining if a specific claimed medical expense can be allowed for parents' DIC purposes.



	(3)  Whose Expenses are Deductible.  If a parent resides with a spouse, the spouse's income is countable in determining the parent's IVAP.  It makes no difference if the spouse is the veteran's other parent.  Likewise, if a veteran lives with a spouse, family medical expenses paid by the spouse are deductible.  Deductible medical expenses include amounts actually paid by the parent or the parent's spouse (if they are living together) for medical expenses of:



	(a)  The parent.



	(b)  The parent's spouse.



	(c)  Minor or disabled children of the parent or the parent's spouse who are actual or constructive members of the parent's household.



	(d)  Parents of the parent or the parent's spouse who are actual or constructive members of the parent's household.



NOTE:  If a parent who is on the rolls from the beginning of the calendar year acquires a spouse during the calendar year, medical expenses paid by the spouse after the date the spouse is established are deductible from the beginning of the calendar year.



	(4)  Entry of Medical Expenses on 306 Screen 



	(a)  If two parents of a veteran live together and both receive parents' DIC, both parents are required to submit annual EVRs.  However, they have the option of submitting a single VA Form 21-8416, Request for Information Concerning Medical, Legal, or Other Information, or separate VA Forms 21-8416.  



	(b)  If an EVR is being worked for one of two parents living together and medical expenses are a factor, check to see if the other parent's EVR has been worked or is being worked.  If so, defer action on the second parent's EVR until it can be compared with the other parent's EVR.  Whenever possible, EVRs for parents living together should be worked at the same time.



	(c)  If the parents paid medical expenses from a joint account, they may each report half of the total or one parent may report the entire amount.



	(d)  When entering medical expenses on the 306 Screen for one of two parents living together, show the medical expenses actually paid by both parents on each parent's 306 screen.  The same total medical expenses should be entered on the 306 screen for payee 50 and the 306 screen for payee 60.  



	EXAMPLE:  Two parents live together.  The father paid medical expenses of $1,000 and the mother paid medical expenses of $2,000.  The 306 screen for payee 50 should show $1,000 in the "payee medical expense" field and $2,000 in the "spouse medical expense" field.  The 306 screen for payee 60 should show $2,000 in the "payee expense field" and $1,000 in the "spouse medical expense" field.  A $3,000 gross medical expense deduction should be factored into the computation of IVAP.  IVAP should be the same for payee 50 and payee 60.
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	(e)  If the parent lives with a spouse who is not the veteran's other parent, all allowable medical expenses paid by the parent and spouse should be entered on the parent's 306 Screen.



	(5)  Prospective Medical Expenses



	(a)  Generally, unusual medical expenses are allowed after the fact, as reported on the EVR at the end of the calendar year.  However, if income is static or can be predicted with a high degree of accuracy and the parent requests that medical expenses be allowed prospectively, it is permissible to allow the exclusion during the current year.



	(b)  Do not allow prospective medical expenses in the absence of evidence indicating a clear and reasonable expectation that they will occur.  For example, medical expenses may be prospectively excluded when the claimant is in need of regular A&A or nursing home treatment or there is a history of substantial recurring expenditures for a medical condition.



	(c)  If prospective medical expenses were allowed but actual calendar year expenses were lower than projected, adjust or terminate the award effective the beginning of the calendar year.



	b.  Final Expenses -- 38 CFR 3.262(o)



	(1)  Unreimbursed expenses of the veteran's last illness and burial may be deducted as final expenses when paid by the parent or by the parent's spouse (if the parent and spouse live together).



	(2)  Unreimbursed expenses of the parent's deceased spouse's last illness and burial and just debts may be deducted as final expenses when paid by the parent.



	(3)  Deduct final expenses during the calendar year during which payment was made.  However, payments made by the parent during the year following the year during which the veteran or parent's spouse died may be deducted from income for theyear of death if it would be more advantageous to the claimant.  See 38 CFR 3.262(p).



	c.  Exclusions from Specific Income



	(1)  Income from Operation of a Business.  Expenses excluded under 38 CFR 3.262(a)(2) to arrive at income from rentals, business or a profession are not for entry as "Deductible Expenses" in the master record.  Enter net profit as "Earned" or "Other" income, as appropriate, on the 306 Screen.



	(2)  Disability Retirement Expenses



	(a)  Under 38 CFR 3.262(i), medical, legal and other expenses incurred prior to an award of and incident to compensation based on permanent and total disability or death from the Office of Federal Employees' Compensation, Department of Labor, Social Security Administration, Railroad Retirement Board or pursuant to any worker's compensation or employers' liability statute or commercial insurance are for consideration as "Deductible Expenses."



	(b)  Use VA Form 21-8416, Request for Information Concerning Medical, Legal or Other Expenses, to develop the amounts the claimant has actually paid during the calendar year for which the claimant has not been (and will not be) reimbursed by insurance or another agency.



	(c)  This exclusion applies only one time, i.e., when the disability retirement or other compensation is initially awarded.  The legal as well as medical expenses are deductible from the specific disability retirement benefit under 38 CFR 3.262(i)(1).  After this one-time exclusion, any medical expense deductions in these cases are governed by 38 CFR 3.262(1).
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	(d)  The amount deducted may not exceed the total (annual) disability retirement or compensation payments to which the expenses are incident.  When computing countable income, only the balance, if any, remaining after deducting these expenses is subject to the 10-percent reduction for retirement type expenses.



16.15  PROPORTIONATE COMPUTATION OF INCOME



	a.  General



	(1)  IVAP for parents' DIC purposes is determined on a calendar year basis.  However, for purposes of original and reopened awards (after a period of nonentitlement), it is possible to compute annual income on a proportionate basis if this would be to the claimant's advantage.



	(2)  For Improved Pension purposes, income received before the effective date is disregarded when computing IVAP.  See paragraph 16.23f.  However, for parents' DIC purposes, income received during the calendar year the entitlement commences is countable even if it is received before the effective date.  By making a proportionate computation, it is possible to disregard income received by a parents' DIC claimant prior to the effective date.



	(3)  Generally, a proportionate computation is advantageous when the parent had substantial income between the beginning of the calendar year and the effective date of the award or if the parent's only income is a regular monthly income which does not change during the calendar year, a proportionate computation probably is not going to be advantageous.



	(4)  A proportionate computation takes the claimant's income for the period of time extending from the effective date of the award (see paragraph 16.01f) to the end of the calendar year and expands it to an annual basis.



	b.  How to Make a Proportionate Computation.  Make a proportionate computation as follows:



	(1)  Use normal procedures, e.g., 90¢ on the dollar, to determine IVAP from the effective date until the end of the calendar year.  See paragraph 16.01f for the definition of "effective date."  Do not compute IVAP from the payment date after application of 38 CFR 3.31.  Do not consider any income received or expenses paid prior to the effective date.



	(2)  Multiply the IVAP arrived at above by 365.



	(3)  Determine the number of days remaining in the calendar year from the effective date to the end of the calendar year.



	(4)  Divide the figure in (2) by number of days remaining in the year from (3).  Drop the cents.  The result is IVAP proportionately computed.



	EXAMPLE:  A parent files a claim for DIC on September 29, 1989.  As of September 29, there are 94 days left in the calendar year.  Another way of stating this is that 94/365 of the year remains.  The parent expects to receive $225 in retirement income during the remainder of the calendar year.  Multiply $225 by .9 to get IVAP ($202) from the effective date of the award.  Multiply $202 by 365 to get 73,730.  Divide 73,730 by 94 to get $784.  The parent's calendar year 1989 IVAP, proportionately computed, is $784.



NOTE:  The "Tables for Expanding Proportionate Income Amounts" in appendix C may be used for these computations.  In the above example, the factor for September 29 (3.8829) is multiplied by IVAP from the effective date until the end of the calendar year ($202), giving IVAP of $784 on the basis of the proportionate computation.
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	c. When Authorized.  Proportionate computations are authorized for original awards and reopened awards after a period of nonentitlement.  For the initial year of an original or reopened award, base the award on actual calendar year IVAP or IVAP proportionately computed, whichever is lower.



	d.  Reconsider Proportionate Computation When Initial Year EVR Received.  If an original or reopened award was made on the basis of a proportionate computation, recompute income for the received year when the parent's initial EVR is received.  Calculate IVAP on both a proportionate and calendar year basis.  Adjust the award to pay on a calendar year basis for the initial year if this would give a higher rate of benefits.



NOTE:  When making the proportionate computation, consider only deductible medical and other expenses received on or after the effective date.



	e.  Award Entries -- Need for Special Law Code 14



	(1)  When the proportionately computed income provides the greater benefit from the effective date to the end of the initial year:



	(a)  Use proportionately computed IVAP as award line IVAP.



	(b)  Enter proportionately computed IVAP as "OTHER" income on the 306 Screen which corresponds to the initial award line.



	(c)  Use Special law code 14 on the initial award line.  Zero out special law code 14 on the initial award line for the next calendar year.  See paragraph 16.13h(2).



	(2)  The 306 Screen for the first award line of the next calendar year should show actual expected income.



	(3)  If a proportionate computation is advantageous, suppress the BDN-generated letter and prepare a locally generated letter explaining the basis for the award.



	(4)  If a proportionate computation is not advantageous to the claimant, no special law code 14 is necessary.  Enter actual calendar year income on the 306 Screen.  The BDN-generated letter, if otherwise adequate, may be used.



16.16  ADJUSTMENTS BASED ON CHANGES IN INCOME



	a.  Reductions or Discontinuances -- End-of-Month Rule



	(1)  The end-of-month rule applies to parents' DIC reductions and discontinuances because of increases in income.  See 38 CFR 3.660(a)(2).  However, income is still counted on a calendar year basis.  It is not annualized like Improved Pension income.



	EXAMPLE 1:  A parent is being paid DIC based on $0 IVAP.  The parent reports that his spouse started receiving earned income of $200 per month on August 7, 1989.  The spouse expects to receive a total of $1,000 in earned income between August 7, 1989, and January 1, 1990.  Adjust the award effective September 1, 1989, to count IVAP of $1,000.  When the EVR is received, calendar year 1990 IVAP will be entered effective January 1, 1990, subject to 38 CFR 3.31 in the event the DIC rate increases as the result of a reduction in calendar year 1990 IVAP.
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	EXAMPLE 2:  A parent is being paid DIC based on $0 IVAP.  The parent starts receiving retirement income of $200 per year on April 1, 1989.  The parent will receive retirement income of $1,800 during calendar year 1989.  Adjudication counts IVAP of $1,620 ($1,800 x .9) effective May 1, 1989.  When the EVR comes in, the parent reports medical expenses of $500 paid during the calendar year.  Assuming the parent had no other income, the parent gets no advantage from the medical expenses until May 1, 1989 (the date the retirement income was first counted).



	(2)  The end-of-month rule was made applicable to parents' DIC cases by Public Law 95-588 which was effective January 1, 1979.  Prior to January 1, 1979, the end-of-year rule applied to parents' DIC.  Any retroactive adjustments for periods prior to January 1, 1979, should be made under the end-of-year rule.



	b.  Limitation on Applicability of End-of-Month Rule



	(1)  The end-of-month rule applies only when an identifiable date of receipt of income or increased income can be determined.  If development does not clearly reveal the date income was received, count the new or increased income from the beginning of the calendar year during which it was received and fully advise the claimant of the action taken.



	(2)  If the claimant later submits evidence showing the date of receipt or increase, apply the end-of-month rule and adjust accordingly.



	(3)  In most instances it will not be possible to ascertain a specific date for increases in interest, dividends and irregular earned income.  Do not develop for the dates of increases in this type of income.



	EXAMPLE:  A parent was paid based on expected interest income of $300 during calendar year 1990.  On the 1990 EVR, the parent reports that 1990 interest income was actually $321.  Count interest income of $321 from January 1, 1990.  Do not develop for the date interest income changed.



	c.  Use of Special Law Code 18 When End-of-Month Rule Applies



	(1)  When the end-of-month rule applies to a DIC parent, the need for entry of a special law code 18 will be determined by the point in time at which the award is prepared.



	(2)  In most instances the award will not be prepared until after the month in which the increased income occurred.  Such an award will show the reduction effective the first of the month following the increase in income and the new award line IVAP will be supported by entry of the complete income data on the corresponding 306 Screen.  Special law code 18 is not required in this situation.



	(3)  However, if the award is prepared before or during the month in which the increase occurs, i.e., the adjustment will be prospective, enter an award line with reason code 96 effective the first of the current month, showing the "protected rate" and special law code 18, followed by an award line reducing or terminating payments effective the first day of the month following the month of increased income.  Zero out the special law code on the last award line.  See paragraph 16.25 for more information on the use of special law code 18.



	d.  Adjustments Based on Reductions in Income.  Parents' DIC income is computed on a calendar year basis.  If income is reduced for a particular calendar year, adjust as of the effective date (for original and reopened awards) or the beginning of the calendar year.  If a change in IVAP causes an increase in the monthly rate (compared to the rate for the last month of the prior calendar year), 38 CFR 3.31 applies.  If 38 CFR 3.31 does apply, carry forward the December rate for the month of January and pay the increased rate from February 1.  See paragraph 16.05e.
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	EXAMPLE:  A parent was paid DIC of $207 per month effective December 1, 1988, based on IVAP of $2,000 from earnings.  At the end of 1989 the parent reports that earnings income stopped effective June 1, 1989.  Total earned income received during 1989 was $800.  The amended award should pay $207 based on IVAP of $2,000 effective December 1, 1988 and $303 based on IVAP of $800 effective February 1, 1989.  Since there was an increased rate for calendar year 1989 based on a reduction in income, 38 CFR 3.31 applies.



	e.  Time Limit to Amend Income Information.  Under 38 CFR 3.660(b) a DIC parent can amend an income report any time within the calendar year for which income is reported or the following calendar year.



	f.   Renouncement.  Section 503 of the Veterans' Benefits Improvement Act of 1994, Public Law 103-446, amended 38 U.S.C. 5306 to provide that an application for parents' DIC filed within one year after renouncement of that benefit will not be treated as an original application and benefits will be payable as if the renouncement had not occurred.  This provision, which was effective November 2, 1994, the date of enactment of Public Law 103-446, allows VA to include income received in that one year period as income for VA purposes, and precludes the planned renouncement of the benefit prior to receipt of nonrecurring income in order to avoid having that nonrecurring income used to calculate IVAP.



16.17  WAIVER OF RETIREMENT INCOME



	a.  For purposes of Improved Pension and Section 306 pension, retirement income which has been waived by the recipient is counted as income as if it had been received.  See 38 CFR 3.276(a) and 38 CFR 3.262(h).



	b.  However, a parent's DIC claimant may waive all or part of retirement received from the following sources and the amount waived will not be counted as income for parents' DIC purposes:



	(1)  Civil Service Retirement and Disability Fund.



	(2)  Railroad Retirement Board.



	(3)  District of Columbia firemen, policemen or public schoolteachers.



	(4)  Former lighthouse service.



	c.  When the parent reports that a waiver of retirement income has been established or amended, ask the parent to furnish a copy of the communication from the retirement source showing the gross retirement amount before the waiver and the net amount after the waiver.  If necessary, request a current income statement also.



NOTE:  The "Gross Monthly Annuity" shown on the chart on the Civil Service award notices (BRI 49-127) is actually the postwaiver amount.  Under "REASON FOR ADJUSTMENT" there should be a printed statement to the effect that "WITHOUT WAIVER, YOUR GROSS WOULD BE $         ."  This is the gross retirement amount prior to waiver.



	d.  When determining the optimum amount to be waived, consider income from other sources which is subject to fluctuations.  If the parent requests advice in determining the amount to be waived, follow these steps:



	Step 1.  Compute net countable income, exclusive of the retirement benefit that is to be waived.



	Step 2.  Subtract this otherwise net countable income from the applicable maximum DIC parent income limit to obtain the amount of retirement to be paid after waiver.
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	Step 3.  Multiply the gross amount of the retirement benefit to be waived by .09 and subtract the amount obtained in step 2 above.  The difference, if any, rounded to the next higher even $10, is the minimum amount to waive from the annual retirement benefit.



	e.  Once the amount to be waived has been determined, enter the total retirement amount on the 306 Screen and enter the "waived amount" from step 3 above (divided by .9 and rounded up) in the OTH RET expense field on the 306 Screen.



	EXAMPLE:  A sole surviving parent (not living with a spouse) with entitlement to A&A receives $3,048 civil service retirement.  The parent also receives $2,400 Social Security, $480 wages and $1,200 stock dividends.  This example uses the income limit in effect on 12-1-83.



Step 1.		Earnings				$  480

			Social Security			2,1601

			Dividends				1,200

			Total					$3,840



Step 2.		Limit					$6,273

			Deduct					-3,840

			Difference				$2,433



Step 3.		Civil Service Ret.			$3,048

			Civil Service Ret. X .9	  2,743

			Deduct (from step 2)		-2,433

			Amount to Waive		$  310



			310/.9 = 345  To be entered in OTH RET EXPENSE field on 306 Screen (See subpar. e above).



		Application of These Computations



		Total C.S. Retirement			$3,048

		Waived Amount				     310

		Net Retirement				$2,738

		10-Percent Deduction			    -305

		C.S. Ret. Pay Counted

		as Income					$2,433



		Income Data for Entry		Entry		Computer

		(If applicable)				Amounts	Countable



		Earnings					$ 480			$ 480

		Social Security				2,400			2,1601

		C.S. Retirement				3,048			2,7431

		Other Income (Dividends)		1,200			1,200

		(Subtotal)					$7,128			$6,583

		OTH RET Expense ($310)

		divided by .9					    345			   310

		and rounded up*				IVAP:     $6,273



*This computation is necessary to compensate for automatic computer edits that would otherwise result in an amount less than the actual amount waived.
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		Countable Income:



		Earnings				$ 480

		Social Security			2,160

		C.S. Retirement			2,433

		Dividends				1,200



		Total Countable Income	$6,273



		1 means 10 percent deducted.



	f.  If a parent receives an additional amount of retirement income solely as the result of a legislated increase or cost-of-living adjustment and not by reason of a change in the amount waived, apply the end-of-month rule when reducing or terminating.  DIC cases that are terminated may be reopened on the basis of a revised waiver.



16.18  CHANGES IN MARITAL OR DEPENDENCY STATUS OF PARENTS



	a.  General



	(1)  Any change in a parent's marital status, whether by reason of the death of the other surviving parent, death of a spouse who is not the veteran's other parent, separation, divorce, remarriage or reconciliation, requires application of a different rate table from appendix B to determine the parent's rate after the change in marital status.  On receipt of notice of a change in marital status, request a current income statement.  Form Letter 21-114 may be used.



	(2)  Documentary evidence of the change in marital status is required only if the change will give the parent a higher rate than the rate payable prior to the change.  If two parents were living together, "the rate payable prior to the change" means the combined rate of the two parents.  If the result of the marital status change and any accompanying income change will be a higher rate of DIC, request documentary evidence of the event.



	(a)  See part III, chapter 6 for what constitutes acceptable evidence of marriage, divorce or death.



	(b)  If the issue is separation or reconciliation, accept the claimant's certified statement in the absence of contradictory information.



	(3)  If the required evidence concerning either income or marital status is not received within the specified period, furnish predetermination notice of a termination under 38 CFR 3.652.  Assume that parents' DIC eligibility ceased to exist as of the end of the month when it is last shown by documentary evidence of record to have existed.  In most instances, this evidence will be the last EVR in file.  If this is the case, terminate effective the first of the year after the received year for which EVR information was furnished.



	EXAMPLE 1:  A parent reports the death of the parent's spouse (who was the veteran's other parent) on June 15, 1990.  The spouse had no income and the result of the adjustment will be to have one parents' DIC check for $318 rather than two parents' DIC checks for $214 coming into the household.  Adjust the award effective June 1, 1990, (subject to 38 CFR 3.31) to pay the parent at the "sole surviving parent" rate.  A copy of the death certificate is not required.
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	EXAMPLE 2:  A parent reports the death of the parent's spouse (who was the veteran's other parent) on June 15, 1990.  The spouse had income and the effect of removing the parent will be to give the surviving parent a higher rate as "sole surviving parent" than the sum of the monthly rates the parent and the parent's spouse were receiving as parents living together prior to the spouse's death.  Do not increase the parent's rate until a copy of the parent's death certificate or other acceptable evidence of death is received.  If the parent fails to furnish documentary evidence of death, furnish predetermination notice of a retroactive termination under 38 CFR 3.652.



	b. Marital Adjustments



	(1)  Death of Other Parent



	(a)  On the death of one of two parents, terminate the award to the deceased parent effective the first of the month of death under 38 CFR 3.500(g)(1).



	(b)  If the death of the other parent and an accompanying income change result in the surviving parent being entitled to a higher rate of DIC, 38 CFR 3.31 applies.  Pay the increased rate to the surviving parent from the first of the month after the month of death.



	(c)  If the death of the other parent results in no change in the rate, a reduction in the rate or an increase that is unrelated to a change in income, adjust the surviving parent's award effective the first of the month of the deceased parent's death.  See 38 CFR 3.651.



	(2) Gain of Spouse -- Higher Limit



	(a)  If a higher rate of DIC is payable because a parent marries, the increase is effective from the date of marriage.



	(b)  If a higher rate of DIC is payable because of resumed cohabitation, the increase is effective from the date VA receives notice of the resumed cohabitation.  See 38 CFR 3.660(c).



	(c)  In case of either marriage or reconciliation, actual payment of the increased rate is from the first of the month after the event since 38 CFR 3.31 applies.  Use reason code 15 (Parent Married).



	(3)  Loss of Spouse -- Lower Limit.  If an award is reduced or terminated because a spouse is lost due to death, divorce or annulment, apply the end-of-month rule.  See 38 CFR 3.660(a)(2).  Otherwise, reduce as of the date of the event.



	c. Income Changes Resulting from Marital Adjustments



	(1)  Gain of Spouse With Income.  When a DIC parent marries, disregard income received by the spouse before the marriage.  Count income received by the spouse on or after the date the spouse is established for award purposes.  Make any reduction or termination required because of increased income of the spouse effective the first of the month after the date the spouse is established for award purposes.  See 38 CFR 3.660(a)(2).



	EXAMPLE:  A parent is receiving DIC as sole surviving parent of the veteran at the rate of $318 per month based on IVAP of $0.  The parent marries on August 7, 1990.  The spouse (who is not the veteran's other parent) earns $200 per month.  The spouse expects to receive $1,000 during the remainder of calendar year 1990.  Adjust the award September 1, 1990, to pay DIC of $302 per month based on IVAP of $1,000.  Enter a January 1, 1991 line to pay DIC of $190 based on IVAP of $2,400.  Use special law code 18 on the September 1, 1990 line and zero it out on the January 1, 1991 line.
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	(2)  Loss of Spouse with Income



	(a)  Increased Rate.  Stop counting the dependent's income when the dependent is lost.  Make the actual adjustment the first of the month after the date of the event if loss of the dependent and the dependent's income result in an increased rate of DIC becoming payable.  38 CFR 3.31 applies.



	(b)  Decreased Rate or No Change in Rate.  If the net result of removing the dependent and the dependent's income is no increase in the rate payable, remove the dependent's income the same date the dependent goes off the award.  If the end-of-month rule applies to a reduction because the spouse was lost due to death or divorce, remove the spouse's income effective the first of the month after the event.  If the loss is due to separation, the end-of-month rule does not apply.  Remove the spouse's income the date of the separation.



	EXAMPLE 1:  A sole surviving father with a spouse is paid DIC of $190 per month based on IVAP of $2,400.  The $2,400 represents the spouse's monthly earnings of $200.  The spouse dies on July 7, 1990.  Adjust the award August 1, 1990, to pay the dependency code 50/50 rate of $318 per month based on IVAP of $0.



	EXAMPLE 2:  A sole surviving father with a spouse is paid DIC of $190 per month based on IVAP of $2,400.  The $2,400 represents the father's monthly earnings of $200.  The spouse has no income.  The father and spouse separate on July 7, 1990.  Adjust the award July 7, 1990, to pay the dependency code 50/50 rate of $190 per month based on IVAP of $2,400.



	EXAMPLE 3:  A sole surviving mother with a spouse is paid DIC of $302 per month based on IVAP of $1,000.  The $1,000 represents money the parent's spouse won in the lottery on February 13, 1990.  The $1,000 was first counted on the award March 1, 1990.  On July 7, 1990, the spouse dies.  Adjust the award August 1, 1990, to pay the dependency code 60/60 rate of $318 per month based on IVAP of $0.



	(3)  Spouse's Medical Expenses.  If a parent who is on the rolls from the beginning of the calendar year acquires a spouse during the calendar year, medicalexpenses paid by the spouse after the date the spouse is established are deductible from the beginning of the calendar year.



	EXAMPLE:  A sole surviving parent is receiving DIC of $302 per month based on IVAP of $1,000 from interest.  The parent marries on March 14, 1990.  The spouse earns $200 per month.  The spouse expects to receive $1,800 during the rest of calendar year 1990.  Effective April 1, 1990, the parent is paid $158 per month based on IVAP of $2,800.  At the end of the calendar year the parent reports medical expenses of $1,000.  The expenses were paid by the parent's spouse for the spouse's own medical expenses.  All expenses were paid after March 14, 1990.  Allow the medical expenses from January 1, 1990.  If the recomputed rate is greater than the rate paid during December 1989, make the adjustment as of February 1, 1990, under 38 CFR 3.31.



	d.  Status of Other Parent Unknown



	(1)  The rate of parents' DIC payable is affected by whether the claimant is a "sole surviving parent" or "one of two parents."  If a parent's DIC claimant cannot establish that the veteran's other parent is deceased, the parent must be paid as "one of two parents."



	(2)  If a parent files an original or reopened claim for parent's DIC, the parent's certified statement showing the date (month and year) and place of the other parent's death will be sufficient (in the absence of contradictory evidence of record) to establish the claimant's status as "sole surviving parent."
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	(3)  If a parent is on the rolls as "one of two parents," the parent must submit documentary proof of the other parent's death in order to establish "sole surviving parent" status.  See part III, paragraph 6.06e for acceptable evidence of death.



	e.  Failure to Return Eligibility Verification Report.  Termination of one parent's DIC award for failure to return an EVR has no effect on payments to the other parent in the case.



16.19  SALE OR TRANSFER OF REAL OR PERSONAL PROPERTY



	a. General.  Income received from the sale of property is viewed as a conversion of assets and is not countable income for parents' DIC purposes except where:



	(1)  Property is sold in the course of operating a business or



	(2)  Income from sale of property is received by the claimant in installments.



	b.  Sales in the Course of Business.  If a beneficiary who operates a business sells property or merchandise in connection with the business, add any profit received from sale of the property to other income of the business.



	c.  Installment Sales.  If a beneficiary sells property and receives payment in installments, count as income any amounts received over and above the sales price, but not until an amount equal to the sales price has been received by the seller.  See 38 CFR 3.262(k)(5).



	(1)  An "installment sale" for purposes of this chapter is any sale in which the seller receives more than the sales price over the course of the transaction.  The actual number of installments is irrelevant.



	EXAMPLE:   A DIC father sells his residence for $80,000.  The parent receives a cash payment of $40,000 and a cash payment of $45,000.  This is an "installment sale" for VA pension purposes and $5,000 is countable as income when the parent receives the $45,000.



	(2)  Ensure the following information is of record before attempting to compute countable income from sale of property:



	(a)  The sales price.



	(b)  The amount of the downpayment.



	(c)  The date the first installment payment will be received.



	(d)  The frequency of installment payments.



	(e)  The amount of each installment payment.



	(f)  The date the last installment payment will be received.



	(3)  It is not necessary to distinguish between payment of principal and interest in the installment sale context.  As soon as the downpayment and installment payments received by the parent equal the sales price, all subsequent installment payments constitute countable IVAP.



	EXAMPLE:  A parent reports the sale of a house for $60,000 on January 1, 1988.  The parent received $20,000 down and will receive installment payments of $420 per month for the next 10 years.  The parent's return from the sale of property will exceed $60,000 during December of 1995.  Charge income of �December 15, 1995	M21-1, Part IV
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$420 during calendar year 1995 and $5,040 during calendar year 1996.



	(4)  When installments are received as payment on a sale made PRIOR TO the date of entitlement to VA pension, count only the interest payments as income.  Secure from the claimant a copy of the amortization schedule or similar document distinguishing between interest and principal.



	d.  Transfers for Minimal Consideration



	(1)  If property is transferred to a close relative or other person for minimal consideration, e.g., $1, a determination will be made as to whether legal right to receive the income from the property was actually divested. 



	(2)  If the transferee has full legal right to receive the entire income, the property is considered to belong to the transferee.  However, if, after the transfer, the parent retains any right, title or interest in the property or income therefrom, the property and income are considered to belong to the parent to the same extent as before the transfer.
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SUBCHAPTER IV.  IMPROVED PENSION -- BASIC RATE DETERMINATIONS



16.20  DETERMINING MONTHLY RATE OF PAYMENT



	a.  General.  An Improved Pension beneficiary's rate of pension usually changes at least once a year and may change more often.  In theory, the pension rate could change every month.  As a practical matter this does not happen.  The point is that VA makes what amounts to a monthly redetermination of eligibility in Improved Pension cases.  In order to determine an Improved Pension beneficiary's rate of pension for any given month, the following two elements must be known for the month in question:



	(1)  The Maximum Annual Pension Rate (MAPR) in effect for that month.



	(2)  Countable Income for VA Purposes (IVAP) as of that month.



	b.  Procedure for Determining Monthly Rate.  Paragraph 16.21 discusses how a claimant's MAPR is determined.  Paragraph 16.22 discusses the classification of income.  Paragraph 16.23 sets out income counting procedures.  These three paragraphs furnish the fundamentals for determining a monthly Improved Pension rate.  In essence, the procedure is as follows;



	(1)  Compute annual IVAP for the month.



	(2)  Locate the applicable MAPR for that month in appendix B.



	(3)  Subtract the annual IVAP from the MAPR.



	(4)  Divide by 12 to get the monthly rate.



NOTE:  If IVAP equals or exceeds the MAPR, the rate payable is $0.



	c.  Rates Paid Less Frequently than Monthly.  Improved Pension benefits are normally paid once each month.  However, they are paid less frequently than monthly if the annual rate payable is less than $228.  The net award amount for each payee (primary or apportionee) determines if payments are made less frequently than monthly.  See 38 CFR 3.30.  Also, see paragraph 16.24 concerning award notice to claimants.



	(1)  Payments are made every 3 months on or about March 1, June 1, September 1 and December 1 if the annual rate payable is at least $144 but less than $228.



	(2)  Payments are made every 6 months on or about June 1 and December 1 if the annual rate of payment is at least $72 but less than $144.



	(3)  Payments are made annually on or about June 1 if the annual rate payable is less than $72.



	(4)  Payments of less than $1 annually are not made.



	d.  Beneficiary Election of Monthly Payments.  Certain pensioners who also receive other Federal need-based benefits may wish to receive a monthly pension check even though their annual Improved Pension rate is less than $228 since VA pension is countable income for purposes of programs such as Supplemental Security Income (SSI) and small monthly VA pension checks may have less of an adverse effect on entitlement to other benefits than larger quarterly or semiannual checks.  Under 38 CFR 3.30 the beneficiary may elect to receive monthly payments.  On receipt of a written request to pay monthly checks, make a CORR correction to the M11 Screen.  There is a field between the "PROCEEDS" field and the "BRANCH OF SERVICE" field which will display the frequency of payment, e.g., "SEMIAN" for �December 15, 1995	M21-1, Part IV
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semiannual, if benefits are being paid less frequently than monthly.  Changing this field to "MONTHLY" will cause the computer to make monthly payments.  However, under no circumstances will payments of less than $1 per month be made.



	e.  Release of Retroactive Payments.  The processing of an original, reopened or amended award that authorizes retroactive benefits releases all amounts payable through the date of last payment, provided the retroactive amount due is $19 or greater.  If the retroactive amount is less than $19, it will be included in the next regularly scheduled payment.



16.21  DETERMINATION OF MAXIMUM ANNUAL PENSION RATE



	a.  General



	(1)  Current and historical MAPRs are found in appendix B.  The MAPR for any given claimant is determined by type of payee (veteran, surviving spouse or child), number of established dependents, entitlement to A&A or housebound benefits and entitlement to the Mexican border period/World War I supplement.



	(2)  A change in any of the above factors, e.g., loss of a dependent, grant of A&A, changes the MAPR and, consequently, the amount of pension payable.



	(3)  If Social Security benefits are increased as the result of a Social Security COLA, Improved Pension MAPRs are increased by a like percentage at the same time.  See 38 CFR 3.23 and 3.24.



	b.  Veterans with Mexican Border or World War I Service.   These veterans are entitled to a higher MAPR.  See 38 CFR 3.23c and the rate charts in appendix B.  This additional benefit applies only to veterans and is not a factor in death pension cases.



	c.  Veterans Who Are Married to Each Other



	(1)  Combined Rate Payable.  A special combined maximum annual pension rate applies to veterans who are married to each other.  See the rate charts in appendix B.



	(2)  Award Procedures.  Authorize payments on a single award unless one spouse requests separate payments or both veterans have special monthly pension entitlements.  If separate payments are requested, compute the rate payable by establishing the MAPR for each spouse as one half of the special combined MAPR, including the additional amount payable by reason of the need for A&A or being housebound, entitlement to Mexican border period/World War I supplement or dependency status.  Reduce the MAPR for each spouse by one half of the combined income.



	(3)  Determining File Number.  Either file number may be used to establish a combined payment award except in original or reopened cases when one spouse has entitlement to the A&A, housebound or World War I or Mexican border period allowance.  In these cases, establish the award under the file number of the veteran with entitlement to the special benefit.



	(4)  Estranged Married Veterans.  If two veterans married to one another are estranged but one veteran is making a reasonable contribution to the support of the other, the combined Improved Pension rate applies.  However, when two veterans married to one another are estranged and neither veteran is reasonably contributing to the other's support, the combined Improved Pension rate does not apply.



	(5)  Mandatory Election from Protected Pension.  If one of two veterans married to each other is receiving Section 306 or Old Law pension (spouse A) and the other married veteran (spouse B) files a claim for Improved Pension, the spouse receiving protected pension (A) must elect Improved Pension before �December 15, 1995	M21-1, Part IV
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spouse B's Improved Pension claim can be approved.  The election of Improved Pension is effective from date of election.  However, use the effective date of spouse B's Improved Pension claim in determining the payment date of the combined payment award.  Pay only the available difference between spouse A's protected pension award and the combined payment Improved Pension award for any overlapping periods.  If the combined payment award is prepared under spouse B's file number, a type 1 withholding is required to pay only the available difference.



	d.  Children



	(1)  General.  A child is entitled to Improved Pension in his or her own right only if he or she is not in the legal custody of the surviving spouse or if there is no surviving spouse who is entitled to pension, e.g., surviving spouse deceased or remarried.  A child who is in the custody of an unremarried surviving spouse whose income or net worth is excessive for Improved Pension purposes has no independent entitlement to Improved Pension.



	(2)  Determining MAPR for Child Claiming in Own Right.  To find the MAPR for a child claiming death pension, first determine if the child is in the legal custody of some person.  For purposes of Improved Pension, a child is in the legal custody of the person who is legally responsible for the child's support AND who has the right to exercise parental control over the child.  Physical custody of the child is not determinative.  See subparagraph (3) below.



	(a)  Child "In Custody."  This category includes the majority of child claimants.  Child custody, once established, is considered to continue after the child attains the age of majority under state law.  See 38 CFR 3.57(d)(3).  For VA purposes a child who is an adult for state law purposes, e.g., 22-year-old schoolchild or 47-year-old helpless child, continues to be in the custody of the person who had legal responsibility for the child's support and the right to exercise parental control over the child before the child attained the age of majority under state law.  However, if there has been some intervening court action specifically relieving the person of legal responsibility for the child's support or removing the person's right to exercise parental control over the child, the child is no longer considered to be "in custody."



NOTE:  Even though a child may not actually live with a parent or legal guardian, the child is considered to be in that person's legal custody unless some court action has taken away the parent or guardian's legal right to exercise parental control or legal responsibility for the child's support.  See 38 CFR 3.57(d).



	(b)  Child "Not In Custody."  Relatively few children fall into this category.  Normally, a child is in the legal custody of some person.  A child would fall into this category if both parents were dead and no guardian was appointed or if parental rights were terminated by legal action and the child was placed in the custody of an institution or governmental agency.  However, the fact that a child is institutionalized, even if pursuant to court order, does not necessarily mean that the child is not "in custody."  Unless some court action has taken away the parent's or guardian's right to exercise parental control or legal responsibility for the child's support, the child remains in the parent's or guardian's legal custody while institutionalized.



	(3)  Determination of Child Custody.  In the absence of evidence that a parent or guardian has been divested of either the legal right to exercise parental control over the child or legal responsibility for the child's support, presume that the child is in the parent's or guardian's legal custody.  If a question arises as to whether or not some positive legal action has divested an individual of the legal right to exercise parental control over the child or legal responsibility for the child's support, request a legal opinion from District Counsel.  See paragraph 12.02c.  The request for legal opinion should specifically pose the question in terms of whether positive legal action has divested the parent or guardian of the legal right to exercise parental control over the child or legal responsibility for the child's support since divestiture of legal custody by operation of law will not take the child out of custody for Improved Pension purposes.  See 38 CFR 3.57(d)(3).
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	(4)  Child Rates.  If the child is not in custody, determine the child's rate of Improved Pension by subtracting the child's IVAP from the child MAPR in the Improved Pension rate charts in appendix B.  If the child is in custody, pay the LESSER of:



	(a)  The child alone MAPR reduced by the child's income only or



	(b)  The surviving spouse and child MAPR reduced by the combined income of the child, the person having custody of the child and the spouse of the person having custody of the child if the child is in the custody of a biological or adoptive parent.  See 38 CFR 3.24 and 3.57d(2).



NOTE:  The income of the spouse of a legal guardian who is not the child's parent is not a factor in determining IVAP.



	(5)  Multiple Children.  If two or more children are in the legal custody of a particular person, make payments through a consolidated award with no statement of the share for each child.  Any child with income in excess of the MAPR for a child alone is ineligible for pension.  Disregard the income of any child with excessive income when determining the eligibility of the other child claimants.  See 38 CFR 3.24(c)(2).



	e.  Illustrative Examples.  The following examples illustrate the principles set out in this paragraph.



	EXAMPLE 1:  The child of a deceased veteran lives with a grandparent.  The child is still in the legal custody of its parent (remarried surviving spouse of the veteran) but the child has little contact with the surviving parent.  The child has no income.  The surviving parent has income of $2,000 per year.  The child's stepparent has income of $60,000 per year.  The child is not eligible for Improved Pension because the combined income of the child, the person legally responsible for the child's support (surviving parent) and the spouse of the person legally responsible for the child's support (stepparent) is $62,000 per year which exceeds the MAPR for a surviving spouse and one child.



	EXAMPLE 2:  The director of a state hospital submits an application for Improved Pension on behalf of the 23-year-old helpless child of a deceased veteran.  Included with the application is a court order in which the county court adjudges the child to be a "mentally retarded person" under state law and commits the child to the State Department of Mental Health for care and treatment.  The court order neither deprives the child's surviving parent of parental rights nor takes away the natural parent's legal obligation to provide for the child's support.  The child has no income.  The child's parent (remarried surviving spouse of the veteran) earns $4,000 per year and the parent's spouse earns $8,000 per year.  The child is not eligible for pension because the combined income of the child, the person legally responsible for the child's support (parent) and the parent's spouse is $12,000 which exceeds the MAPR for a surviving spouse and one child.



	EXAMPLE 3:  The minor child of a deceased veteran lives with the child's parent (remarried surviving spouse) and stepparent.  Neither the parent nor stepparent has any income.  The child receives a pension of $150 per month from the deceased veteran's former employer.  The child is not eligible for Improved Pension because the child's income exceeds the MAPR for a child alone.



16.22  INCOME CLASSIFICATIONS.  Income is "annualized" for purposes of determining entitlement to Improved Pension.  This means that all income must generally be counted for at least 12 months.  It is useful to classify income before attempting to count it.  The following classifications are used in this subchapter:



	a.  Nonrecurring Income.  Nonrecurring income is essentially a one-time receipt of income.  The claimant may receive nonrecurring income more than once during the income year but each receipt is a separate and distinct event.
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	b.  Recurring Income.  Recurring income is income that comes to the claimant on a regular basis, e.g., weekly, monthly, and is received in regular amounts.  A monthly Social Security check is the most common example of recurring income.  For Improved Pension purposes, recurring type income (such as monthly Social Security payments) must be counted on the VA award for at least 12 months to be considered recurring income.  Treat retroactive payments of recurring type benefits as nonrecurring income.



	c.  Irregular Income.  This is an intermediate category of income which has characteristics of both recurring and nonrecurring income.  In general, irregular income is income that is received several times during an income reporting period but which comes at irregular intervals or in irregular amounts.  Examples of irregular income include earned income from odd jobs and interest income where the rate of return fluctuates.  Normally, irregular income is reported after the fact on the beneficiary's EVR.



	d.  Short Term Income.  Short term income is recurring type income that is not counted on the VA award for at least 12 months.  To be considered recurring income under subparagraph a above, income must be counted on the pension award for at least 12 months.  An example of short term income is regular wages which are counted on the award for 6 months when the beneficiary is laid off and the income stops.



16.23  INCOME COUNTING PROCEDURES



	a.  Nonrecurring Income.  Count nonrecurring income for 12 months from the first of the month after the month during which the income is received.



NOTE:  Section 503 of the Veterans' Benefits Improvement Act of 1994, Public Law 103-446, amended 38 U.S.C. 5306 to provide that an application for pension filed within one year after renouncement of that benefit will not be treated as an original application and benefits will be payable as if the renouncement had not occurred.  This provision, which was effective November 2, 1994, the date of enactment of Public Law 103-446, allows VA to include income received in that one year period as income for VA purposes, and precludes the planned renouncement of the benefit prior to receipt of nonrecurring income in order to avoid having that nonrecurring income used to calculate IVAP.



	EXAMPLE:  A veteran receives a $500 Social Security retro check on March 14, 1989.  Increase IVAP by $500 for the period April 1, 1989, to April 1, 1990.



NOTE:  If the nonrecurring income causes the award to be terminated, 38 CFR 3.31 applies to a reopened award and the beneficiary is off the rolls for 13 months.  See paragraph 16.05b(3).



	b.  Recurring Income.  Count recurring income on an open-ended basis from the first of the month after the month during which the recurring income is first received.  If there is a change in recurring income, adjust effective the first of the month after the change occurs.



	EXAMPLE:  A veteran receives a retirement check in the amount of $200 on March 14, 1989.  The veteran expects to receive a $200 check on or about the 14th of each month for the indefinite future.  Increase IVAP by $2,400 ($200 x 12) effective April 1, 1989.



	c.  Irregular Income



	(1)  When irregular income is initially received from a particular source, count it for 12 months from the first of the month after the month during which it is first received.  Thereafter, count irregular income for 12 months from the beginning of the EVR reporting period during which it is received.  Count the lower amount of irregular income during any overlapping periods. 



NOTE:  A claimant could be in receipt of multiple types of irregular income.  Do not lump together different types of irregular income (e.g., interest income and odd job income).  However, it is permissible to �December 15, 1995	M21-1, Part IV
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lump together the same type of irregular income from multiple sources (e.g., interest income from multiple banks or odd job income from multiple employers).



	EXAMPLE 1:  A veteran is receiving Improved pension based on $0 IVAP for several years.  The veteran reports that he started receiving interest income on June 15, 1996.  He expects to receive $90 interest per year.  The $90 is allowed on an open-ended basis (recurring income) from July 1, 1996.  The veteran later reports having received interest income of $80 during the period June 15, 1996, through June 30, 1997, and interest income of $120 during the period January 1, 1997, through December 31, 1997.  Recharacterize the interest income as irregular income.  Count interest income of $80 from July 1, 1996, and interest income of $120 from July 1, 1997.  Calendar year 1998 interest income will be the actual amount received during calendar year 1998.



	EXAMPLE 2:  A veteran has been paid Improved pension based on interest income of $600 per year.  The veteran's EVR shows receipt of only $500 interest during the EVR reporting period of January 1, 1996, through December 31, 1996.  Adjust from January 1, 1996.  Adjust from February 1, 1996, if the change in income causes the rate for the period January 1, 1996, through January 31, 1996, to exceed the December, 1995 rate (38 CFR 3.31).



	EXAMPLE 3:  The veteran is rated permanently and totally disabled from March 14, 1995.  On his application the veteran reported that he expected to receive interest income of $50 per year.  The $50 was counted on his award on an open-ended basis from April 1, 1995.  On his EVR the veteran reports having received interest income of $80 during calendar year 1995.  He expects to receive interest income of $90 during 1996.  If the EVR is worked before March of 1996, count $50 from April 1, 1995, and $90 from April 1, 1996.  Establish a future diary to send the veteran an EVR form during March of 1996.  The letter accompanying the EVR form should request the amount of interest received during the initial period (March 14, 1995, through March 31, 1996).  If development reveals that the veteran received interest income of $80 during the period March 14, 1995, through March 31, 1996, adjust to pay based on interest income of $80 from April 1, 1995, and interest income of $90 from April 1, 1996.  If the EVR at the end of 1996 shows that the veteran actually received interest income of $60 during calendar year 1996, adjust to pay based on IVAP of $60 from January 1, 1996.  See paragraph 16.23i(1) for a definition of the "initial period."



	EXAMPLE 4:  The veteran is rated permanently and totally disabled from August 7, 1995.  The veteran is paid based on $0 IVAP.  On October 28, 1995, the veteran reports that he started receiving interest income of $100 per year on September 29, 1995.  The award is adjusted to count IVAP of $100 on an open-ended basis from October 1, 1995.  On his 1996 EVR the veteran reports having received interest income of $75 during the period January 1, 1996, through December 31, 1996.  Adjudication should develop to find out how much interest was received during the period of October 1, 1995, through September 30, 1996.  If development reveals that the veteran received $80 interest during the period of October 1, 1995, through September 30, 1996, adjust as follows:  Count IVAP of $0 from September 1, 1995; IVAP of $80 from October 1, 1995; IVAP of $75 from January 1, 1996.



	(2)  For an original or reopened award after a period of nonentitlement, irregular income received between the effective date and the payment date (see paragraph 16.01f) is counted over the duration of the "initial period."  The "initial period" is defined as the period extending from the effective date of the award (or later date of the veteran's death) through the end of the month that is 12 months from the month during which pension entitlement arose.  See paragraph 16.23i.



	EXAMPLE:  A veteran is rated permanently and totally disabled effective December 14, 1996.  The initial EVR reporting period is January 1, 1997, through December 31, 1997.  On the EVR the veteran reports having received income from babysitting in the amount of $500 during the period January 1, 1997, through December 31, 1997.  Further development reveals that a total of $630 in babysitting income was received between December 14, 1996, and January 1, 1998.  The income was received at various times and in various amounts during the period in question (irregular income).  Increase IVAP to $630 for the period �December 15, 1995	M21-1, Part IV
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January 1, 1997, through December 31, 1997.



	(3)  The end-of-month rule does not apply to decreased rates attributable to increases in irregular income since, by definition, there is no one discretely identifiable date of receipt.



	EXAMPLE:  The veteran is being paid on $0 IVAP.  The veteran's EVR covers the period January 1, 1997, through December 31, 1997.  On the EVR the veteran reports having earned income of $600.  The veteran indicates that the $600 was received in small amounts at various times during the 12-month period.  The veteran has reported this type of income in previous years.  Count IVAP of $600 from January 1, 1997, through December 31, 1997.



	(4)  In some instances income which is initially characterized as recurring income will be reclassified as irregular income after the fact.



	EXAMPLE:  A surviving spouse's original award is payable from May 1, 1989.  The surviving spouse reports anticipated earnings of $200 per month.  The award is made based on IVAP of $2,400 (recurring income).  During May of 1990 the surviving spouse's EVR is received.  It shows that the surviving spouse was laid off in August, got another job is September making $300 per month, quit in October, earned $250 in March and is presently unemployed.  Total earnings during the period May 1, 1989, through April 30, 1990, came to $1,650.  The recurring income should be recharacterized as irregular income and IVAP should be changed to $1,650 effective May 1, 1989.  If the surviving spouse anticipates no other income for the period May 1, 1990, through April 30, 1991, IVAP of $1,650 should be carried forward until June 1, 1990, when IVAP goes to $0.  See paragraph 16.05e(3).



	(5)  Effective January 1, 1995, all EVR reporting is on a calendar year basis.  Prior to January 1, 1995, EVR reporting periods could have spanned any 12-month period.  Whenever there are overlapping counting periods for irregular income (for whatever reason), count the lower amount of irregular income during the period of overlap.



	EXAMPLE:  A veteran was on a May through April EVR reporting cycle.  During the period May 1, 1994, through April 30, 1995, the veteran received irregular odd job income of $500.  The veteran had reported income from this source previously.  During the period January 1, 1995, through December 31, 1995, the veteran received odd job income of $700.  Count irregular income of $500 from May 1, 1994.  Count irregular income of $700 from May 1, 1995.  The lower amount of irregular income ($500) is counted during the period of overlap (January 1, 1995, through April 30, 1995).



	d.  Short Term Income.  Treat short term income like nonrecurring income and count the total amount received for 12 months from the first of the month after it was initially received.



	EXAMPLE:  A veteran started receiving earned income of $200 per month effective March 14, 1989.  The award was adjusted effective April 1, 1989, to increase IVAP by $2,400 on an open-ended basis.  The veteran later reports losing the job and states that the last check was received on July 14, 1989.  Total earnings received were $1,000.  Reduce IVAP to $1,000 for the period April 1, 1989, through March 31, 1990.



	e.  "Hard to Classify" Income



	(1)  Not all income will fit neatly into one of the four categories listed in paragraph 16.22.  There will be instances where it is not clear whether a claimant has received irregular income or multiple occurrences of nonrecurring or short term income.  For example, if a veteran does occasional seasonal labor and receives three $500 checks during the 12-month EVR reporting period, should it be treated as three instances of nonrecurring income with three separate income adjustments or should it be treated as irregular income and counted for the duration of the EVR reporting period during which it was received?
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	(2)  Situations like this amount to a judgment call for the adjudicator working the case.  The important principle is that all income must be counted for 12 months.  It will usually make little difference to the claimant whether $500 is counted for three separate 12-month periods or $1,500 is counted for one 12-month period.  However, if alternative computation methods would have significantly different results for the claimant, use the method which is to the claimant's advantage.



NOTE:  There is an exception to the general rule that all income must be counted for 12 months.  When a dependent with income is removed from the award, the dependent's income is removed with the dependent even if this means that the income is counted for fewer than 12 months.  See paragraphs 16.27a and 16.29.



	f.  Income Received before Effective Date of Award.  Do not count income received before the effective date of an original or reopened award.  The "effective date" is the date a claimant is entitled to benefits without regard to 38 CFR 3.31.  See paragraph 16.01f.



	EXAMPLE:  The veteran died on January 11, 1989.  Surviving spouse files an original pension claim on June 10, 1989.  Surviving spouse reports having received life insurance of $10,000 on June 3, 1989.  Disregard the $10,000 in determining surviving spouse's entitlement to pension since it was received before the effective date of the award (June 10, 1989).



	g.  Income Received before Date of Death.  In death cases, do not count income received before the date of the veteran's death even if it is received after the effective date of the award.



	EXAMPLE:  The veteran died on January 11, 1989.  Surviving spouse files an original pension claim on February 2, 1989.  Surviving spouse reports receipt of a $10,000 inheritance on January 7, 1989.  The effective date of the award under 38 CFR 3.400(c)(3)(ii) is January 1, 1989.  Disregard the $10,000 in determining surviving spouse's entitlement to pension.  Although it was received after the effective date, it was received before the date of the veteran's death.



	h.  Date of Receipt of Income Not Known



	(1)  Always determine the EVR reporting period during which income is received.  If this information is not of record, initiate development.



	(2)  For original and reopened awards, count the income from the effective date of the award if the actual date of receipt is not shown on the application.  If the beneficiary later reports the actual date of receipt of income, adjust in accordance with subparagraphs a through g above.



	(3)  Income is considered to have been "received" for VA purposes when cash or something that could be converted into cash comes into the possession of the recipient.  The fact that non-cash income comes into the recipient's possession on a weekend or holiday when it would be difficult or impossible to convert it into cash makes no difference.  Likewise, banking practices which prevent the recipient from drawing on a check for a certain period of time are irrelevant to determining the date of receipt of income.  However, a post-dated check is not considered to have been "received" before the date of the check even though it might be in the recipient's possession earlier.  Electronically transferred income is considered to have been received by the recipient on the date that it is credited to the recipient's account.



	EXAMPLE:  The veteran is notified on September 29, 1991, that he has inherited $10,000.  The veteran receives the $10,000 check on October 28, 1992.  The $10,000 is considered to have been received on October 28, 1992.



	i.  Initial Year Countable Income 
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	(1)   If irregular income is involved, income received during a period of more than 12 months (the initial period) may be a factor in determining initial year IVAP for original awards and reopened awards after a period of nonentitlement.  See subparagraph c(2) above.  The "initial period" is defined as the period extending from the effective date of the award (or later date of the veteran's death) through the end of the month that is 12 months from the month during which pension entitlement arose.



	(2)   Recurring, nonrecurring and short term income received during the initial period are handled no differently than on any other award.  Recurring income received during the initial period is counted on an open-ended basis, and nonrecurring or short term income received during the initial period is counted for 12 months from the first of the month after the month during which it is received, if known.  If the month of its receipt is not known, count it for 12 months from the first of the month following the date of pension entitlement. 



	(3)   Deductible medical expenses paid during the initial period are allowed for the first 12 months of the award.  See paragraph 16.32e concerning the period of deduction for final expenses.



NOTE:  Effective January 1, 1995, all EVR reporting is on a calendar year basis.  Therefore, if irregular income or nonrecurring medical expenses are a factor, the initial year will usually overlap the calendar year.  Count the lower amount of irregular income and allow the higher amount of medical expenses during periods of overlap.  See paragraphs 16.23c(5) and 16.31i.



	(4)   If a surviving spouse is entitled to the veteran's rate for the month of death under 38 CFR 3.20, deductible medical expenses are allowed for the first 13 months of the award although they affect IVAP for only 12 months.  See EXAMPLE 2 below.



	(5)  Although the initial period can be more than 12 months in duration, the initial EVR will cover only 12 months.  The initial EVR will not cover original or reopened awards processed in September through December of the current year (also known as stub months).  If there is a positive indication on the EVR or elsewhere that income was received or expenses were paid during the stub months, develop fully.  Otherwise, assume no additional income was received or expenses paid during the stub months.



	EXAMPLE 1:  The veteran is permanently and totally disabled effective March 14, 1996.  If the veteran is receiving recurring income on March 14, 1996, multiply the monthly rate by 12 and count it on an open-ended basis.  If the veteran receives irregular income between March 14, 1996, and April 1, 1997, count it for the period April 1, 1996, through March 31, 1997.  Also, include all deductible medical expenses paid during the period March 14, 1996, through March 31, 1997, in computing IVAP for the period April 1, 1996, through March  31, 1997.  If the veteran starts receiving short term income on November 15, 1996, count it from December 1, 1996, through November 30, 1997.  If the veteran receives nonrecurring income on December 5, 1996, count it from January 1, 1997, through December 31, 1997.



	EXAMPLE 2:  The veteran was receiving disability compensation of $915 per month prior to his death on April 7, 1995.  The surviving spouse files an original claim on May 5, 1995, and is found to be entitled to pension at the rate of $200 per month.  Pay $915 per month effective April 1, 1995, (the veteran's compensation rate) and pay $200 per month effective May 1, 1995.  In this case the payment date is the same as the effective date since 38 CFR 3.31 does not apply when the veteran's rate is payable for the month of death under 38 CFR 3.20.  Assuming an award processing date prior to September 1995, the surviving spouse's EVR for the period May 1, 1995, through December 31, 1995, shows payment of $500 in medical expenses.  The award to increase the rate of pension should be made with a payment date of May 1, 1995.  The $500 in medical expenses should be removed effective May 1, 1996.  If the surviving spouse later reports additional medical expenses paid between January 1, 1995, and May 1, 1996, amend the award to allow total medical expenses paid during the period April 7, 1995, through May 1, 1996, over the period May 1, 1995, through April 30, 1996
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	j.  Income Changes During Initial 12 Months of Award.  If there is a change in income which occurs after the effective date of the award, apply the income counting principles in this paragraph.  This means that an original or reopened award might terminate after having run fewer than 12 months.



	EXAMPLE 1:  A surviving spouse is entitled to death pension with an effective date of March 1, 1989.  The award is payable from April 1, 1989.  The award is based on IVAP of $0.  The surviving spouse receives a retirement check for $800 on July 3, 1989.  It represents a $600 retro check and the regular $200 check for July.  Surviving spouse expects to receive $200 each month in the future from this source.  Pay based on IVAP of $0 from April 1, 1989.  Increase IVAP to $3,000 effective August 1, 1989 (12 X $200= $2,400 + $600 retro).  Reduce IVAP to $2,400 effective August 1, 1990, when the $600 retro comes off the award.



	EXAMPLE 2:  A surviving spouse is entitled to death pension with an effective date of March 1, 1989.  The award is payable from April 1, 1989.  The award is based on IVAP of $0.  The surviving spouse receives a retirement check for $1,200 on July 3, 1989.  It represents a $900 retro check and the regular $300 check for July.  Surviving spouse expects to receive $300 each month in the future from this source.  Stop the award effective August 1, 1989, because IVAP of $4,500 exceeds the applicable MAPR.  If there are no other changes in the surviving spouse's income, entitlement will exist effective August 1, 1990, when the $900 retro payment has been counted for 12 months.  The actual payment date would be September 1, 1990 (38 CFR 3.31).



NOTE:  In the examples above it makes no difference whether or not the award is running at the time VA learns of the retro payment.  The income counting procedures in this paragraph apply equally to original, reopened and running awards.



	k.  Disallowed Claims



	(1)  Initial 12 Months.  A corollary of the rule that all income must be counted for 12 months on Improved Pension awards is the principle that income which bars payment of Improved Pension must be considered for a full 12 months from the first of the month after the effective date.



	EXAMPLE:  The veteran died on January 11, 1988.  Surviving spouse files an original pension claim on June 10, 1988.  The claim is disallowed because surviving spouse receives wages of $1,000 per month.  Surviving spouse reopens the claim during May of 1989 and reports loss of the job in November, 1988.  Total earnings of $7,000 were received between June 10, 1988, and November 12, 1988 (the date the last check was received).  Surviving spouse reports having had no income since the job ended and asks to be put on the rolls effective December 1, 1988, based on IVAP of $0.  The $7,000 short term income must be counted for a full 12 months from July 1, 1988, to July 1, 1989.  An award can be made based on IVAP of $0 with a payment date of July 1, 1989.



	(2)  Second 12 Months.  Under 38 CFR 3.660(b)(2) a claimant has two 12-month periods to submit evidence establishing entitlement to benefits for the second 12-month period after disallowance of a claim due to excess income during the initial period.  See paragraph 16.04b(1)(b).  Therefore, if a claim has been disallowed because income for the initial period was excessive, evaluate income for the second 12-month period to determine if entitlement exists.  If income is within the limit for the second 12-month period, pay from the beginning of that period.



	EXAMPLE:  The veteran files an original claim on March 14, 1989.  The claim is disallowed because the veteran receives disability retirement of $570 per month.  The veteran reopens the claim on September 29, 1990, and reports that the last disability check was received on September 3, 1990.  The veteran also reports winning $500 in a lottery on June 16, 1990.  The veteran asks to be paid based on IVAP of $0 from October 1, 1990.  In this case income was excessive for the initial period from March 14, 1989, to April 1, 1990.  Therefore, the veteran's entitlement for the second 12-month period must be based on income �December 15, 1995	M21-1, Part IV
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received between April 1, 1990, and April 1, 1991.  During this period the veteran received disability retirement of $3,420 and lottery winnings of $500.  Pay based on IVAP of $3,420 from April 1, 1990, IVAP of $3,920 from July 1, 1990, IVAP of $500 from April 1, 1991, and IVAP of $0 from July 1, 1991.



	l.  Illustrative Examples.  The following examples illustrate the principles set out in this paragraph.



	EXAMPLE 1:  The veteran's date of entitlement to pension is March 14, 1988.  Before the award is authorized, the veteran reports receipt of Social Security on February 13, 1988.  The veteran is entitled to Social Security from December 1987.  The first check includes a monthly payment of $200 and retroactive payment of $400.  Count the $200 monthly Social Security payment (recurring income) on a open-ended basis from the effective date of the award.  Disregard the $400 retroactive payment (nonrecurring income) because it was received before date of entitlement to VA pension (March 14, 1988).



	EXAMPLE 2:  The veteran is entitled to pension from March 14, 1988.  Before the award is authorized, the veteran reports receipt of Social Security on July 19, 1988.  The veteran is entitled to Social Security from February 1988.  The veteran receives a monthly Social Security check of $200 and a retroactive payment in the amount of $1,200.  Pay based on IVAP of $0 from April 1, 1988.  Count the recurring Social Security on an open-ended basis from August 1, 1988.  Count the retroactive Social Security (nonrecurring income) for 12 months from August 1, 1988, to August 1, 1989.



	EXAMPLE 3:  The veteran is entitled to pension from March 14, 1988.  After the award is running, the veteran reports anticipated receipt of Social Security in the amount of $200 per month starting August 7, 1988.  Count Social Security of $2,400 from September 1, 1988.



	EXAMPLE 4:  The veteran died on July 19, 1987.  Surviving spouse files a pension claim on August 2, 1987.  Surviving spouse reports the following one-time income: $500 received on June 30, 1987; $500 received on July 17, 1987; and $500 received on July 29, 1987.  Disregard the $500 received on June 30, since it was received before the effective date (July 1, 1987).  Disregard the $500 received on July 17, because it was received before the veteran's death (although after the effective date).  Pay based on IVAP of $500 from August 1, 1987.  Reduce IVAP to $0 effective August 1, 1988.



	EXAMPLE 5:  The veteran died on July 19, 1987.  Surviving spouse files a death pension claim on September 19, 1987.  Surviving spouse reports receiving the proceeds of a $1,000 life insurance policy on August 6, 1987.  Before the award is authorized, surviving spouse reports winning $500 in a lottery on October 28, 1987, and inheriting $500 from an aunt on November 18, 1987.  Disregard the $1,000 received on August 6, since it was received before the effective date (September 19, 1987).  Count IVAP of $500 effective November 1, 1987; IVAP of $1,000 effective December 1, 1987; IVAP of $500 effective November 1, 1988; and IVAP of $0 effective December 1, 1988.



	EXAMPLE 6:  The veteran died on July 19, 1987.  Surviving spouse files a death pension claim on September 19, 1987.  Surviving spouse reports no income.  After the award is authorized, surviving spouse reports receiving the following income: $1,000 from the veteran's life insurance policy on September 20, 1987; $500 from one-time earned income on October 28, 1987; $500 net winnings at Las Vegas on November 18, 1987.  Count IVAP of $1,000 effective October 1, 1987; IVAP of $1,500 effective November 1, 1987; IVAP of $2,000 effective December 1, 1987; IVAP of $1,000 effective October 1, 1988; IVAP of $500 effective November 1, 1988; and IVAP of $0 effective December 1, 1988.



	EXAMPLE 7:  A veteran has been paid Improved Pension based on interest income of $600 per year.  The veteran's EVR shows receipt of only $500 interest during the EVR reporting period February 1, 1987, through January 31, 1988.  Adjust from February 1, 1987.  The increased rate is payable from March 1, 1987, if the new rate for the period February 1, 1987, through January 31, 1988, exceeds the January 1987 rate (38 CFR 3.31).
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	EXAMPLE 8:  A veteran is PT from September 29, 1987.  An award is made based on IVAP of $0.  The veteran writes to the regional office and reports having received rental income of $200 between September 29, 1987, and November 1, 1987.  The veteran states that rental income terminated on November 1, 1987.  The amended award counts IVAP of $200 (short term income) from October 1, 1987, to October 1, 1988.  The veteran later reports that rental income of $100 per month has resumed from March 14, 1988.  Amend the award to pay based on IVAP of $1,400 (recurring income) effective April 1, 1988.  IVAP should go to $1,200 effective October 1, 1988 when the $200 short term income goes off the award.



	EXAMPLE 9:  The veteran is being paid on $0 IVAP.  The veteran's EVR covers the period February 1, 1987, through January 31, 1988.  At the end of the EVR reporting period the veteran reports receiving earned income of $600 between February 1, 1987, and February 1, 1988.  The veteran indicates that the $600 was received in small amounts at various times during the 12-month period.  The veteran does not remember when he started receiving the earned income but he does know that it was received between February 1, 1987, and February 1, 1988.  Count irregular income of $600 from February 1, 1987, through January 31, 1988.



	EXAMPLE 10:  The veteran dies on February 5, 1987.  Surviving spouse files a claim for death pension on March 25, 1987.  Surviving spouse reports receipt of $8,000 from life insurance on March 24, 1987.  Pay based on $0 IVAP.  Since the $8,000 was received before the effective date (March 25, 1987), it is not countable.



	EXAMPLE 11:  The veteran dies on February 5, 1987.  Surviving spouse files a claim for death pension on March 23, 1987.  The award is started based on IVAP of $0.  On February 4, 1988, surviving spouse reports receiving $50,000 from a life insurance policy on the veteran.  The $50,000 was received by the surviving spouse on January 15, 1988.  Stop the award effective February 1, 1988.



	EXAMPLE 12:  A surviving spouse receives pension based on IVAP of $1,200 from earnings of $100 per month.  Earnings have been counted as income on the surviving spouse's award for more than 12 months.  The surviving spouse is on a February to February EVR reporting cycle.  On October 28, 1988, the surviving spouse informs the VA that earnings increased to $200 per month on August 7, 1988.  Change IVAP to $2,400 effective September 1, 1988.



	EXAMPLE 13:  A veteran receives pension based on IVAP of $0.  In May of 1988 the veteran reports receiving one-time earned income of $200 during March of 1988.  The veteran's award is adjusted to count IVAP of $200 for the period April 1, 1988, through March 31, 1989.  In August of 1988 the veteran corrects the earlier report.  The new report shows earnings of $300 during March 1988.  Change IVAP to $300 for the period April 1, 1988, through March 31, 1989.



	EXAMPLE 14:  The veteran died on April 24, 1988.  Surviving spouse filed a DIC claim on May 13, 1988.  Surviving spouse crossed through the income portion of the application form and wrote "application for SC death only."  The rating board subsequently determines that the veteran's death was not service-connected.  On July 12, 1988, surviving spouse files an application for pension.  The application shows that surviving spouse had no income between April 24, 1988, and July 5, 1988, when surviving spouse received life insurance of $10,000.  Make the award based on IVAP of $0 with a payment date of May 1, 1988.  Stop the award effective August 1, 1988.  The claim received on May 13, 1988, is considered a claim for all benefits (including pension) even though the surviving spouse specifically indicated that the claim was for DIC only.



	EXAMPLE 15:  A surviving spouse receives pension based on IVAP of $1,200 from earnings of $100 per month.  Earnings have been counted as income on the surviving spouse's award for more than 12 months.  The surviving spouse is on a February to February EVR reporting cycle.  On August 23, 1988, surviving spouse reports that earnings increased to $200 per month on August 7, 1988.  VA adjusts IVAP to $2,400 effective September 1, 1988.  On December 27, 1988, surviving spouse reports that monthly earnings �December 15, 1995	M21-1, Part IV
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went up to $300 per month in September, went down to $50 per month in October and went back up to $200 per month in November.  Surviving spouse anticipates receiving total earnings of $1,900 during the period February 1, 1988, through January 31, 1989.  Adjust IVAP to count $1,900 in irregular income from February 1, 1988.



	EXAMPLE 16:  The veteran died on January 8, 1991.  At the time of his death the veteran was receiving disability compensation of $941 per month.  A VA Form 21-534 is received on February 11, 1991, showing that the surviving spouse received life insurance of $7,000.  The date of receipt of the life insurance is not shown but it was received after the veteran's death.  While the claim is still pending, information is received that the surviving spouse's first Social Security check was received on April 3, 1991.  Since the veteran's rate for the month of death was greater than the surviving spouse's rate, it would be permissible to pay the veteran's rate for the month of death (January 1991), stop the award effective February 1, 1991, and advise the surviving spouse that the award can be reopened if the life insurance was received during February.  Alternatively, the issue could be left pending while development is undertaken for the date of receipt of the life insurance.



16.24  AWARD NOTICE TO CLAIMANT



	a.  Monthly Rate of $19 or More.  If the monthly rate is $19 or greater, payments are released monthly.  The BDN award letter will provide sufficient notice to the claimant unless specific circumstances necessitate the use of a locally generated letter.



	b.  Monthly Rate of Less Than $19.  If the gross monthly rate of pension entitlement (not necessarily the award amount) is less than $19, payment (after the initial retroactive payment) is released quarterly, semiannually or annually.  See paragraph 16.20c.  In system-generated letters, the amount of rate payable is expressed in annual rather than monthly terms.  If a locally generated letter is required, suggested language is as follows:



"Under the Improved pension program, the maximum annual pension for a person in your circumstances is (insert applicable maximum annual pension rate).  This amount is reduced by your countable annual income.  Since your countable annual income is (insert IVAP), you are entitled to pension at the annual rate of (insert rate) effective (insert date)."



"If the amount of pension payable is less than $228, it is paid either quarterly, semiannually or annually.  In your case, you will receive a check on or about (insert date) for the amount due for the period (insert date) through (insert date).  Thereafter, you will be paid (once/twice/four times) a year on or about (insert date)."



	c.  Beneficiary Election of Monthly Payments.  A pensioner whose annual rate is less than $228 may elect to receive a monthly pension check.  See paragraph 16.20d.  If a claimant whose annual rate is less than $228 inquires about monthly payments, advise him or her that such payments will be made on written request.  There is no requirement to routinely inform beneficiaries of this option.



16.25  USE OF SPECIAL LAW CODES 14 AND 18



	a.  BDN awards carry separate income (306) screens corresponding to each award line which reflects an income change.  Although the BDN system contains multiple income segments, the central system computer at Hines DPC has only a single income segment for audit against the current award line.



	b.  The central system income segment ("S" field) retains income information from the 306 Screen with the latest date and attempts to compare it with IVAP on the current award line.  If there are no future income changes, the 306 Screen with the latest date corresponds to the current award line.  However, if there are future income changes, the central system income segment (taken from the BDN 306 Screen with the latest date) does not agree with the current award line and an error condition exists.
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	c.  To prevent an error condition, use either special law code 14 or 18 if there is a future income change unrelated to a dependency change.  If the future income change is because of a dependency change, a special law code is not required.  See paragraph 16.28c.  Special law codes 14 and 18 prevent the central system income segment from auditing against current award line IVAP and direct it to audit future award line IVAP.



	d.  Zero out special law codes 14/18 on the award line representing the last income change which is unrelated to a dependency change.



	e. Use special law code 14 on original and reopened awards.  Use special law code 18 on amended awards.



	EXAMPLE:  A veteran is receiving pension based on $0 IVAP.  On September 29, 1988, the veteran reports having received a $1,000 lump-sum payment on September 13, 1988.  The award has two lines  --  an October 1, 1988, line with IVAP of $1,000 and an October 1, 1989, line with IVAP of $0.  The October 1, 1988, 306 Screen reflects IVAP of $1,000.  The October 1, 1989, 306 Screen shows no income.  Data from the October 1, 1989, 306 Screen go into the central system income segment.  This segment tries to audit against the current award line.  Since the current award line shows IVAP of $1,000 and the October 1, 1989, 306 Screen shows IVAP of $0, an error condition will be created.  To prevent this, use special law code 18 on the October 1, 1988, line and zero it out on the October 1, 1989, line.  This directs the central system income segment to audit against the October 1, 1989, award line.
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SUBCHAPTER V.  IMPROVED PENSION -- DEPENDENTS



16.26  ESTABLISHING DEPENDENTS FOR IMPROVED PENSION PURPOSES



	a.  General.  Chapter 12 sets out the requirements for establishing a person as a spouse or child of a veteran.  However, even if the child or spouse relationship is established, it does not necessarily mean that the person can be established as a dependent for Improved Pension purposes.  This paragraph sets out the special requirements for establishing a spouse or child as a dependent for Improved Pension purposes.  Paragraph 16.27 discusses when and how a dependent's income is counted on an Improved Pension award.



	b.  Establishing a Spouse.  See paragraph 12.03 on establishing a marriage.  Once the marriage between the veteran and spouse has been established, use the following criteria to determine if the spouse can be established for Improved Pension purposes:



	(1)  If the veteran and spouse live together, the spouse is a dependent for Improved Pension purposes.



	(2)  If the veteran and spouse live apart but are not estranged, the spouse is a dependent for Improved Pension purposes regardless of whether or not the veteran contributes to the support of the spouse.



	(3)  If the veteran and spouse live apart and are estranged but the veteran makes reasonable contributions to the support of the spouse, the spouse is a dependent for Improved Pension purposes.



	(4)  If the veteran and spouse are estranged and the veteran does not make reasonable contributions to the support of the spouse, the spouse is not a dependent for Improved Pension purposes.  See 38 CFR 3.23(d).



	(5)  For purposes of this chapter, a veteran and spouse are "estranged" if they live apart because of marital discord.  A veteran and spouse are not considered to be "estranged" if the veteran demonstrates that there are other reasons for the separation, e.g., the spouses live apart because of family obligations or for medical reasons.



	c.  Establishing a Child.  See paragraph 12.15 on establishing a child's relationship to a veteran or surviving spouse.  Once the child relationship has been established, use the following criteria to determine if the child can be established as a dependent for Improved Pension purposes:



	(1)  If the veteran's child (including adopted or step-child) lives with the veteran or surviving spouse, establish the child as a dependent for Improved Pension purposes.



	(2)  If the child (including adopted or step-child) does not live with the veteran or surviving spouse but is still in the veteran's or surviving spouse's custody, establish the child as a dependent for Improved Pension purposes.



	(a)  For Improved Pension purposes presume that the veteran or surviving spouse has custody of a child regardless of where the child lives, unless there is evidence that the veteran or surviving spouse has been divested of the legal obligation to support the child.



	(b)  A veteran or surviving spouse does not actually have to be supporting a child for the child to be in the veteran's or surviving spouse's legal custody for Improved Pension purposes.  It is sufficient that the veteran or surviving spouse be under a legally imposed obligation to support the child.  The issue of actual support is relevant only if the child is not in the veteran's or surviving spouse's legal custody.



	(c )  Resolve unusual questions concerning child custody by securing a legal opinion from Regional Counsel.  See paragraph 12.02c.
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	(3)  If the child does not live with the veteran or surviving spouse and is not in the veteran's or surviving spouse's legal custody, but the veteran or surviving spouse still makes reasonable contributions to the child's support, establish the child as a dependent for Improved Pension purposes.



	(a)  The question of whether or not support contributions are "reasonable" is a judgment call for the adjudicator.  The intent is that support contributions should be more than nominal and should make a material difference to the recipient.  Support contributions do not have to be direct payments.  For instance, a parent who pays an out-of-custody child's medical bills or car payments could be said to be making reasonable contributions to the child's support.



	(b)  To qualify as support contributions some actual payment on the part of the claimant is required.  For example, the mere fact that an out-of-custody child draws Social Security on the veteran's earnings record does not constitute reasonable support contributions on the part of the veteran.



	(4)  If the child does not live with the veteran or surviving spouse, is not in the veteran's or surviving spouse's legal custody, and the veteran or surviving spouse does not contribute to the child's support, the child is not a dependent for Improved Pension purposes.  See 38 CRF 3.23(d).



	(5)  Do not pay benefits for any dependent whose whereabouts are unknown since there is no way of establishing that the claimed dependent is alive.  However, if the veteran or surviving spouse is making child support payments through a court or state agency for a child whose whereabouts are unknown, additional benefits may be paid for the child, provided the dependent is otherwise established for VA purposes.



16.27  COUNTING INCOME OF DEPENDENTS



	a.  General.  For the most part, the income counting procedures in paragraph 16.23 apply equally to counting the income of dependents.  There is one major exception to the general rule set out in paragraph 16.22 that all income must be counted for 12 months.  The exception is that a dependent's income does not have to be counted for a full 12 months if the dependent is removed from the award.  The dependent's income is removed with the dependent even if this results in the income being counted for less than 12 months.  See paragraph 16.29.



	b.  Counting Income of Spouse



	(1)  If the spouse is established as a dependent for Improved Pension purposes (paragraph 16.26b), the veteran's IVAP automatically includes the spouse's income regardless of whether or not it is actually available to the veteran.



	(2)  If the veteran and spouse live apart but there is no estrangement, the veteran is entitled to additional benefits for the spouse, and all of the spouse's income is included in computing the veteran's IVAP.



	(3)  If the veteran and spouse are estranged but the veteran makes reasonable contributions to the spouse's support, all of the spouse's income is included in the veteran's IVAP.



	(4)  The spouse's income is NOT included in computing the veteran's IVAP ONLY IF the veteran and spouse are estranged and the veteran does not make reasonable contributions to the spouse's support.  See paragraph 16.26b(4).



EXAMPLE 1:  Veteran and spouse are estranged and live apart.  The veteran's only income is VA pension and Social Security of $300 per month.  The spouse earns $8,000 per year.  The veteran does not contribute to the spouse's support and is not receiving additional benefits for a spouse.  However, on October 28, 2000, the veteran starts sending the estranged spouse $50 a month.  On the next EVR the 

16-V-2

�August 30, 2002			M21-1, Part IV

				Change 159



veteran reports these contributions.  Terminate the veteran's award effective November 1, 2000, because income exceeds the MAPR.  The veteran's contributions to the estranged spouse make the spouse a dependent for Improved Pension purposes from the date of the first contribution (October 28, 2000).  Consequently, the spouse's income is countable from the same date.  Apply the end-of-month rule to arrive at a November 1, 2000 stop date.



	EXAMPLE 2:  Same facts as example 1 above.  However, after having been terminated for excessive income, the veteran reopens the claim by reporting that contributions to the spouse ceased on March 14, 2000.  Resume the award effective April 1, 2000, to pay at the single veteran rate based on the veteran's income only.



	c.  Counting Income of Child



	(1)  A child's income is countable in computing a claimant's IVAP if the income is reasonably available to the veteran or surviving spouse.   A child's income is "reasonably available" if it can readily be applied to meet the veteran's or surviving spouse's expenses necessary for reasonable family maintenance.  See 38 CFR 3.23(d)(6).

 

	(2)  Presume that a child's income is reasonably available to the veteran or surviving spouse if it is payable to the veteran or surviving spouse or to someone residing with the veteran or surviving spouse.



	(3)  Presume that a child's income is not reasonably available and, therefore, not countable if it is payable to someone not residing with the veteran or surviving spouse.



	EXAMPLE 1:  A child remains in the veteran's legal custody but the child actually lives with an aunt and the veteran establishes that the child's Social Security check is payable to the aunt.  Although the veteran can receive additional benefits for the child (par. 16.26c(2)), the child's Social Security is unavailable to the veteran and should not be counted in determining the veteran's IVAP.



	EXAMPLE 2:  The veteran provides no support for a child.  The child goes to live with an aunt.  This is an informal arrangement and the veteran is not divested of legal custody.  The child receives Social Security of $150 per month.  The veteran's spouse lives in the same household with the veteran and is payee of the child's Social Security check.  The veteran is entitled to additional benefits for the child.  The child's income is available to the veteran and is considered in computing the veteran's IVAP.



	(4)  It is possible that part of a child's income could be considered available to the veteran or surviving spouse while the remainder might be considered unavailable and therefore not countable.  For example, a child remains in the veteran's legal custody but actually lives with a grandmother.  The child's Social Security check is payable to the grandmother but income from a trust fund is payable to the veteran as guardian of the child.  The child's Social Security is unavailable to the veteran but the trust fund income is available to the veteran.



	(5)  VA Form 21-0571, "Application for Exclusion of Children's Income," can be used for developing availability of children's income.



	(6)  If it is determined that a child's income is available to a veteran or surviving spouse, consider whether all or part of the income can be excluded on the basis of the child's earned income exclusion, the postsecondary educational expenses exclusion or the hardship exclusion.  See paragraph 16.34.



	d.  Status of Claimed Dependent Unresolved



	(1)  If a claimed dependent in an Improved Pension case is shown to have income which is less than the increase in the applicable MAPR attributable to the dependent and evidence necessary to establish the dependent has not been submitted within the control period, determine the claimant's MAPR without 
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consideration of the claimed dependent or the claimed dependent's income.  Benefits may be awarded without resolving the status of such a claimed dependent.  Use special law code 21 on the award.  Special law code 21 will cause the EVR to be referred to the authorization activity for processing and will cause issuance of a type 7 EVR in live Improved Pension cases.



	(2)  If a claimed dependent in an Improved Pension case is shown to have income which equals or exceeds the increase in the applicable MAPR attributable to the dependent but evidence necessary to establish the dependent has not been submitted within the control period, determine the claimant's MAPR without consideration of the claimed but unestablished dependent.



	(a)  Count the claimed but unestablished dependent's income as "OTHER" income of the primary beneficiary.



	(b)  Use special law code 21 on any award that is made.



	(c)  Flash the claims file to show that income attributable to a claimed but unestablished dependent is being counted as "OTHER" income on the primary beneficiary's award.



	(d)  If special law code 21 is in the master record, do not process an EVR or make an award without the claims file.



When an award is made which includes the income of an unestablished dependent, send a locally generated letter advising the claimant of the basis for the award and inviting the claimant to submit the evidence necessary to resolve the status of the dependent.  If such evidence is received, add the dependent or remove the income, as appropriate, and remove special law code 21.



(f)  If countable income (including the unestablished dependent's income) exceeds the MAPR (EXCLUDING the additional amount for the unestablished dependent), disallow the claim under reason code 11 (excess income).



	EXAMPLE:  A veteran's application for pension shows that the veteran is married and that the veteran's spouse expects to receive earnings of $3,000 per year.  The veteran has no income.  The current MAPR is $6,767 for a veteran without dependents and $8,864 for a veteran with one dependent.  On August 7, 2000, the regional office writes to the veteran requesting a certified copy of the veteran's marriage certificate.  No response is received from the veteran within 60 days.  All other evidence needed to make an award is of record.  The claim should be adjudicated as follows:  Make the award using the single veteran MAPR ($6,767) and counting "OTHER" income of $3,000.  Use special law code 21 and flash the file.  Send a letter to the veteran explaining the basis for the award and again requesting the marriage certificate.  Take the end product.  No further control is required.



Do not award benefits in any Improved pension case unless the income of the claimant and all actual or potential dependents is of record.  If the claimant fails to furnish this information, disallow the claim for failure to prosecute.  If a beneficiary with a running award reports a new dependent whose income is questionable, advise the beneficiary that failure to furnish complete income information for the dependent will result in termination of the pension award.  If the beneficiary fails to furnish the requested evidence, terminate the award effective the first of the month after the month during which the dependent can be established or, if evidence to establish the dependent is not of record, the first of the month after the month during which VA first learned of the existence of the dependent.



	e.  Improved Pension and Reallocation of Social Security.  If Social Security beneficiaries are receiving the maximum family benefit, as described in paragraph 16.02b(2)(g), there is generally a reallocation of benefits when a member of the family loses entitlement.  The total benefit is usually reallocated equally to the remaining family members. 
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	(1)   If Social Security is received by three or more family members, at least one of whom is a child under age 18 at the time of award preparation, retain the Social Security income on future award lines when a family member entitled to Social Security benefits is removed.  This assumes reallocation of Social Security benefits among the remaining entitled family members (including the spouse).  



	(2)  No controls are necessary to verify the future IVAP.  However, when the initial award is made reallocating dependents' income, inform the beneficiary as follows:



"Your records show that you have dependents in receipt of Social Security benefits.  In an effort to avoid an overpayment of VA benefits, we are projecting that your Social Security family benefit will not decrease as each child is removed from your award.  You must notify us of any and all changes in the Social Security rates for members of your family by furnishing a statement from the Social Security Administration showing the change in your Social Security benefit when a child is no longer on their record.  We will then adjust your VA benefit accordingly and award any retroactive amount due."



	(3)  If evidence is received that the assumed Social Security income is not correct, adjust IVAP effective the first of the month after the month during which the entitled person is removed.



	EXAMPLE 1:  A veteran has a spouse and three dependent children in his custody below the age of 18 years.  The spouse and three children each receive $75 monthly from Social Security, totaling $300 for the dependents, and the veteran receives $300, for a total of $600 a month (an IVAP of $7,200).  When preparing the initial award, the IVAP effective the 18th birthday of the oldest child will reflect that the $300 is assumed to be reallocated to the three remaining dependents.  In other words, continue the $7,200 IVAP when the child delimits.  For the IVAP as of the next oldest child's birthday, the same procedure is applied.  Continue to pay based on IVAP of $7,200 and attribute Social Security of $150 to each dependent.



	EXAMPLE 2:  Same facts as above, but evidence is received from the veteran that the reallocation of benefits when the oldest child reached age 18 resulted in each remaining dependent's receiving $95 monthly.  Therefore, the veteran's IVAP will be $7,020 effective the first of the month after the oldest child is removed, with application of 38 CFR 3.31.  If the new rate of Social Security is such that the new VA rate, without the dependent and with the corrected reallocated rate of Social Security, is higher than the VA rate paid prior to the removal of the dependent, defer the removal of the child, as well as the corrected income, to the first of the month following the child's 18th birthday.  See paragraph 16.28c(4).  Future award lines removing the remaining dependents will again assume the reallocation of the total benefits, and the IVAP will remain $7,020 unless evidence is received to the contrary.



	f.  Apportionments



	(1)  The same considerations apply to making apportionment decisions in Improved pension cases as in other types of claims.  See chapter 19.  However, before making an apportionment to a spouse, consider the possible effect on the veteran's overall pension entitlement.



An apportionment should not be granted to the spouse of a competent veteran unless the veteran and spouse are estranged.  VA does not make apportionments for the convenience of claimants.  Under 38 

CFR 3.23(d), an estranged spouse is not considered to be a dependent (and therefore the spouse's income is not countable) UNLESS the veteran is making reasonable contributions to the spouse's support.  See subparagraph b above.



	(3)  Do not make an apportionment to the spouse of a veteran in receipt of Improved pension if complete development reveals that the effect of the apportionment would be to create dependency and cause an overall reduction in the veteran's rate of pension.  Deny the apportionment on the grounds that it would cause the veteran undue hardship.  See 38 CFR 3.451.
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	EXAMPLE:  A married veteran is receiving Improved pension at the rate of $397 per month based 

on IVAP of $2,000.  The veteran is being paid at the single veteran MAPR because the veteran and the veteran's spouse are estranged and the veteran does not contribute to the spouse's support.  A claim for apportionment is received from the estranged spouse.  Development reveals that the spouse has earned income of $5,000 per year.  However, the spouse is supporting four children from a prior marriage (who were never established as the veteran's stepchildren) and the veteran lives free with a wealthy relative.  Although the spouse could, under the circumstances, establish need, the apportionment should be denied because the effect of granting the apportionment is to establish the spouse as a dependent that will in turn require that the spouse's $5,000 in earned income be included in the veteran's IVAP.  This will reduce the veteran's monthly rate from $397 per month to $155 per month.  This would cause undue hardship on the veteran so the apportionment claim should be disallowed.



16.28  REMOVING DEPENDENTS FROM IMPROVED PENSION AWARDS



	a.  Removing a Veteran's Spouse



	(1)  Death, Divorce, Annulment.  If a veteran with a running or suspended award loses a spouse due to death, divorce or annulment, reduce or terminate the award effective the first day of the month following the month during which the death, divorce or annulment occurs.  See 38 CFR 3.500(g)(2) and 38 CFR 3.501(d).



	(2)  Estrangement.  If the spouse ceases to be a dependent because the spouse is estranged from the veteran and the veteran is not making reasonable contributions to the spouse's support, remove the spouse from the award effective the date of separation.  Do not apply the end-of-month rule.



	EXAMPLE:  A married veteran's spouse has no income.  The veteran reports separating from the spouse on May 6, 2000.  The veteran does not contribute to the spouse's support.  Remove the spouse from the award effective May 6, 2000.



	(3)  Cessation of Contributions.   If an estranged spouse ceases to be a dependent because the veteran stops making reasonable contributions to the spouse's support, remove the spouse from the award effective the day after the date the veteran made the last contribution to the support of the estranged spouse.  See paragraph 16.27b.  Do not apply the end-of-month rule.



	b.  Removing a Child



	(1)  Death or Marriage.  If a child dies or marries, reduce or terminate the parent's running or suspended award effective the first day of the month following the month of death or marriage.  See 38 CFR 3.500(g)(2) and 38 CFR 3.500(n)(2).  However, if the child was scheduled to go off the award from an earlier date, use the previously scheduled removal date.



	EXAMPLE:  A child turns 18 on September 29, 2000.  The child marries on September 14, 2000.  Remove the child September 29, 2000.



	(2)  Cessation of Contributions.  If a child who is out of the legal custody of a veteran or surviving spouse ceases to be a dependent because the veteran or surviving spouse stops making reasonable contributions to the child's support, remove the child from the award effective the day after the date the veteran or surviving spouse made the last contribution to the support of the child.  Do not apply the end-of-month rule.



	(3)  Marriage of Schoolchild.  If a schoolchild marries and stays in school, continue to pay benefits until the first of the month after the month of marriage.  However, if the child discontinues school attendance before marrying, reduce the award effective the first day of the month following the date the child last attended school.
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	c.  Scheduling Future Dependency Losses



	(1)  When processing an award that adds a child, prepare award lines to show future changes due to the child's reaching age 18 or terminating approved school attendance.



	(2)  If a child has countable income, recompute IVAP on the future award lines to exclude each child's income as he or she goes off the award.  See paragraph 16.29.



	(3)  If the loss of the child and the child's income warrants an increase in the pension rate, do not pay the increase until the first of the following month (38 CFR 3.31). 



	(4)  In a case where a child turns 18 but removal of the child will increase the rate, change the 304 screen to show the child's removal date as the first day of the month following the 18th birthday using reason code 24.  After one warning edit on the 304 screen, the award will generate without the need to show the child's actual 18th birthday on the 403 screen.



	d.  Loss of Dependent Before Award Action



	(1)  Loss of Dependent Causes Reduced Rate.  If a dependent is lost after the date of entitlement to additional benefits for the new dependent but prior to award action to add the dependent, remove the dependent from the award effective the actual date of loss.  The end-of-month rule for removing dependents applies only to running awards.  See 38 CFR 3.660(a)(2).



	(2)  Loss of Dependent Causes Increased Rate.  If loss of a dependent and removal of the dependent's income results in an increase in the rate of pension, remove the dependent and the dependent's income effective the first of the month after the month of loss.  See subparagraph c(4) above.



16.29  REMOVING INCOME OF DEPENDENTS



	a.  Exception to General Rule.  The general rule for Improved pension is that all income must be counted for 12 months.  However, as noted in paragraph 16.23e(2), there is an exception to the general rule when a dependent with income is removed from a veteran's or surviving spouse's award.



	b.  Remove Income with Dependent.  If a dependent goes off the primary beneficiary's award, remove the dependent's income as well.  Do not count a dependent's income after the dependent has been removed from the award even if this results in the income of the dependent being counted for less than 12 months.



	(1)  Nonrecurring Income.  Remove the nonrecurring income effective the date the dependent goes off the award even if this means that the nonrecurring income is not counted for a full 12 months.



	(2)  Recurring Income.  If the dependent's recurring income has been counted on the award for at least 12 months, remove the recurring income effective the date the dependent goes off the award.



	(3)  Short Term Income.  If the dependent's recurring type income has not been counted on the award for at least 12 months, compute the total amount received by the dependent from the date the dependent's income was first countable to the date the dependent goes off the award and count it until the date the dependent goes off the award.



	(4)  Irregular Income.  Compute the total amount of irregular income received by the dependent from the beginning of the current EVR reporting period or the date the dependent's irregular income was first countable (whichever is later) to the date the dependent goes off the award.  Count the irregular income until the date the dependent goes off the award.
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NOTE:  If the date the dependent goes off the award is the first of the month after the event, e.g., death, divorce, remove the dependent's income the same day the dependent goes off the award.  If the end-of-month rule does not apply, e.g., separation, cessation of contributions, child turns 18, and removal of the dependent and the dependent's income will result in an increased rate of pension, pay the increase from the first of the month after the event.  If removal of the dependent and the dependent's income does not increase the rate of pension, 38 CFR 3.31 does not apply.  Remove the income the same day the dependent goes off the award.



	c.  Child's Income No Longer Available.  If a child's income ceases to be available to the veteran or surviving spouse, stop counting the income effective the day after the day it ceased to be available.  If the removal of the child's income results in an increase in the veteran's or surviving spouse's rate, remove the income the first of the month after it ceased to be available since 38 CFR 3.31 applies.



	d.  Illustrative Examples.  The following examples illustrate the principles set out in this paragraph:



	EXAMPLE 1:  The award for a surviving spouse with a child is payable from August 1, 2000.  The child turns 18 on October 28, 2000.  The only family income is the child's Social Security of $521 per month.  The family unit received three $521 Social Security checks totaling $1,563 between the date of entitlement and the date the child went off the award (short term income).  Count IVAP of $1,563 effective August 1, 2000.  Reduce IVAP to $0 on October 28, 2000, but pay at the August 1, 2000, rate until November 1, 2000, because of 38 CFR 3.31.



	EXAMPLE 2:  A married veteran receives pension based on IVAP of $1,200.  The $1,200 represents the earned income of the veteran's spouse.  The spouse's earned income of $100 per month has been counted on the award for more than 12 months.  The spouse dies on March 3, 2000.  The veteran receives $2,000 life insurance on June 8, 2000.  Adjust the award effective April 1, 2000, to pay based on IVAP of $0.  Remove the spouse from the award effective April 1, 2000.  Enter a July 1, 2000, line to increase IVAP to $2,000.  IVAP will go to $0 effective July 1, 2001.



	EXAMPLE 3:  A married veteran's award is effective August 7, 2000.  The veteran is paid based on IVAP of $2,400.  The $2,400 represents the spouse's wages of $200 per month.  The spouse dies on November 13, 2000.  Total earned income received by the spouse between August 7, 2000, and November 13, 2000, was $800.  Charge IVAP of $800 from September 1, 2000.  Pay the veteran at the single veteran rate based on IVAP of $0 from December 1, 2000.



	EXAMPLE 4:  A married veteran with a child receives pension based on IVAP of $3,000.  The veteran receives interest income of $1,000 per year.  The child receives interest income of $2,000 per year.  The spouse has no income.  The veteran reports a separation from the spouse on September 27, 2000.  The child moves out with the spouse.  The veteran does not contribute to the support of the spouse or child.  The child's bank account is in the name of the spouse as guardian of the child.  The child's interest is not available to the veteran.  Remove the spouse and the spouse's income from the award effective September 27, 2000.  See paragraph 16.28a(2).  Remove the child's $2,000 effective October 1, 2000, the first of the month after it ceased to be available, since 38 CFR 3.31 applies.  The child's income is no longer available to the veteran but the veteran is still entitled to additional benefits for the child because the child has not been removed from the veteran's legal custody.  See paragraph 16.26c(2).



	EXAMPLE 5:  A veteran with a spouse is receiving pension based on IVAP of $0.  On September 29, 2000, the veteran's spouse wins $20,000 in the state lottery.  The veteran's award is terminated effective October 1, 2000.  The veteran and spouse are divorced on November 15, 2000.  Assuming no other changes in income, the veteran can again be paid based on IVAP of $0 effective December 1, 2000.



	EXAMPLE 6:  A veteran is receiving pension based on IVAP of $0.  On October 28, 2000, the veteran marries.  The veteran's spouse expects to receive earned income of $200 per month.  The award is adjusted November 1, 2000, to add the spouse and change IVAP to $2,400.  The veteran's EVR is received on July 2, 2001.  The EVR indicates that the veteran and spouse separated on January 6, 2001, 
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and that the veteran contributed $100 per month to the spouse's support until May 8, 2001, when the veteran made his last contribution.  The veteran does not plan to contribute further to the spouse's support.  It also turns out that the spouse's income situation has been erratic.  Total income received by the spouse between October 28, 2000, and May 8, 2001, was $4,000.  The veteran's award should be adjusted effective November 1, 2000. to increase IVAP to $4,000 (spouse's irregular income).  Remove the spouse and the spouse's income from the award on May 8, 2001, but do not pay the increased rate until June 1, 2001.



	EXAMPLE 7:  A veteran with a spouse receives pension based on IVAP of $2,000.  On October 28, 2000, they adopt a child who receives Social Security of $100 per month.  However, the child dies on March 9, 2001, before having been added to the award.  The child received total income of $500 between October 28, 2000, and March 9, 2001.  Change IVAP to $2,500 and add the child to the award effective November 1, 2000.  Remove the child and the child's income from the award on March 9, 2001.  Since removal of the child and the child's income reduces the veteran's rate, 38 CFR 3.31 does not apply.  See paragraph 16.28d(1).
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SUBCHAPTER VI.  IMPROVED PENSION -- DEDUCTIBLE EXPENSES



16.30  DEDUCTIBLE EXPENSES -- GENERAL



	a.  Rationale for Allowing Deductions.  The basic theory underlying Improved pension is that during any given month a beneficiary's IVAP plus VA pension benefits will establish a given level of income (the MAPR).  To make the program conform more closely to its basic theory, certain expenses paid by a beneficiary are taken into consideration in arriving at the individual's IVAP.  Most deductible expenses are allowed as deductions from otherwise net countable income.  However, certain deductible expenses are allowed only as deductions from specific income.  See paragraph 16.35.



	b.  Report of Deductible Expenses to Reduce Overpayment.  There is no time limit for submitting a report of deductible expenses to reduce or eliminate an overpayment in an Improved pension account.  However, the deductible expenses must have been paid during the same EVR reporting period during which the overpayment was created.  It makes no difference whether the overpayment was created because of a change in income or a change in the MAPR.  If the overpayment was previously repaid or recouped, deductible expenses can be used to issue a retroactive payment if the retroactive amount does not exceed the amount repaid or recouped.  See EXAMPLE 3 below.  Otherwise, the time limits in 38 CFR 3.660(b) are applicable if the report of deductible expenses is submitted for the purpose of getting retroactive benefits.  See paragraph 16.36b.



	EXAMPLE 1:  The veteran was paid Improved pension during the EVR reporting period July 1, 1984, through June 30, 1985, based on reported IVAP of $0.  In 1986 an overpayment is created because it is learned that the veteran actually earned $2,000 during that period.  In 1991 the veteran submits a report of medical expenses paid during the period July 1, 1984, through June 30, 1985.  The report of medical expenses can be accepted solely for the purpose of reducing the overpayment.  No retroactive benefits can be paid because the medical expense report was not submitted within 38 CFR 3.660(b) time limits.



	EXAMPLE 2:  A veteran receiving Improved pension is on an April to April EVR reporting cycle.  The veteran's spouse dies on June 12, 1985, but the veteran does not report the loss of the spouse until April of 1986.  An overpayment is created.  In 1991 the veteran submits a report of medical expenses paid during the EVR reporting period April 1, 1985, through March 31, 1986.  The medical expenses report can be accepted for purposes of reducing the overpayment resulting from the loss of the veteran's spouse.  The expenses cannot be used as the basis for a retroactive increase because they were not submitted within 38 CFR 3.660(b) time limits.



	EXAMPLE 3:  A veteran's pension award was terminated in 1986 and an overpayment of $2,000 was created.  The award is later reopened and $1,000 of the $2,000 overpayment is recouped.  During 1991, the veteran reports payment of previously unreported 1986 medical expenses.  If accepted, these expenses would eliminate the $1,000 overpayment and generate a $500 retroactive payment.  The medical expenses can be used to issue a $500 retroactive payment since the amount of the retroactive payment will be less than the amount previously recouped.



16.31  MEDICAL EXPENSES



	a.  General Rule.  Under 38 CFR 3.272(g) unreimbursed medical expenses paid by a beneficiary may be used to reduce the beneficiary's IVAP.  A deduction for medical expenses is permitted if all the following conditions exist:



	(1)  The beneficiary has actually paid the expenses.  Unless medical expenses can be allowed prospectively (subparagraph d below), no deduction is allowed for expenses which are due but not yet actually paid by the beneficiary.
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	(2)  The beneficiary has received and will receive no reimbursement for the medical expenses from insurance or any other source.  In other words, deductible medical expenses must be out-of-pocket expenses actually paid by the beneficiary.



	(3)  The unreimbursed expenses were incurred on behalf of the beneficiary or a relative of the beneficiary (not necessarily a dependent for VA purposes) who is a member of the beneficiary's household.



	(4)  The medical expenses were paid on or after the date of entitlement to Improved Pension.  If the beneficiary elects Improved Pension from protected pension, expenses paid on or after the date of election are deductible.



	(5)  The total unreimbursed expenses exceed 5 percent of the applicable MAPR.  See appendix B.  For purposes of determining the 5-percent medical expense deductible, additional benefits for dependents and the WWI/Mexican Border Period Supplement are added to the applicable MAPR, but additional benefits for A&A or housebound status are not.



	EXAMPLE:  A married WWI veteran who is entitled to A&A claims payment of unreimbursed medical expenses of $1,000.  Effective December 1, 1989, the MAPR for a veteran with one dependent is $8,864.  Since the claimant is a WWI veteran, the income limit goes up to $10,394.  The veteran's entitlement to A&A is disregarded.  To determine the medical expense deduction, multiply $10,394 by .05, drop all cents and subtract the result from gross medical expenses.



		10,394 X .05 = 519



		1,000 - 519 = 481



$481 is the medical expense deduction.



NOTE:  It is rarely necessary to go through the process outlined in the example above.  If the adjudicator enters gross medical expenses in the medical expense field on the 306 Screen, the system performs the necessary computations.



	b.  Allowable Medical Expenses.  Addendum A contains a list of allowable medical expenses.  This list is not all inclusive.  Allow all expenses which are directly related to medical care.  Additional information about specific sources of medical expenses follows:



	(1)  Nursing Home Fees



	(a)  Allow a medical expense deduction for nursing home fees if a responsible official of the nursing home certifies that the disabled person is a patient (as opposed to a resident) of the nursing home.



	(b)  A medical expense deduction can be allowed for unreimbursed nursing home fees even though the nursing home may not be licensed by the state to provide skilled or intermediate level care.  The definition of a "nursing home" for purposes of the medical expense deduction is not the same as the definition of nursing home set out in 38 CFR 3.1(z).  A nursing home for purposes of the medical expense deduction is any facility which provides extended term inpatient medical care.



	(c)  Telephone the nursing home to verify that claimed nursing home fees in excess of $15,000 per year were paid by the claimant without reimbursement.  Document the call on a Report of Contact.  Telephone verification of nursing home fees is required when nursing home fees are first claimed, if the beneficiary transfers to a new facility, and if nursing home-related expenses increase substantially more than the cost-of-living increase compared to the expenses allowed during the prior EVR reporting period.  
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NOTE:  If the disabled person is maintained in an adult day care center, rest home, or other facility which does not qualify as a nursing home, see subparagraph (10) below.  If the facility is a governmental institution, also see subparagraph (6).



	(2)  In-Home Attendants.  The following guidelines apply to allowing a medical expense deduction for fees paid to an in-home attendant:



	(a)  Disabled Person A/A or Housebound.  If the disabled person has been rated housebound or in need of A&A by VA, allow all fees paid to an in-home attendant as long as the attendant provides some medical or nursing services for the disabled person.  The attendant does not have to be a licensed health professional.  All reasonable fees paid to the individual for personal care of the disabled person and maintenance of the disabled person's immediate environment may be allowed.  This includes such services as cooking for the disabled person and housecleaning for the disabled person.  It is not necessary to distinguish between "medical" and "nonmedical" services.  However, services which are beyond the scope of personal care of the disabled person and maintenance of the disabled person's immediate environment may not be allowed.



	(b)  Disabled Person Not A/A or Housebound.  If the disabled person has not been rated housebound or in need of A&A by VA, allow expenses paid to an in-home attendant only if the attendant is a licensed health professional.  All reasonable fees paid to the licensed health professional for personal care of the disabled person and maintenance of the disabled person's immediate environment may be allowed.  This includes such services as cooking for the disabled person and housecleaning for the disabled person.  It is not necessary to distinguish between "medical" and "nonmedical" services.  However, services which are beyond the scope of personal care of the disabled person and maintenance of the disabled person's immediate environment may not be allowed.



NOTE:  The term "licensed health professional" as used in this paragraph refers to an individual licensed to furnish health services by the state in which the services are provided.  The term includes registered nurses, licensed vocational nurses and licensed practical nurses. 



	EXAMPLE 1:  The veteran is rated in need of A&A by VA.  The veteran pays an attendant to administer medication and provide for the veteran's personal needs.  The attendant also cooks the veteran's meals and cleans house.  The entire amount paid to the attendant may be allowed as a deductible medical expense.  It makes no difference if the attendant is a licensed health professional.



	EXAMPLE 2:  A veteran who is not rated housebound or in need of regular A&A hires an LVN (who is licensed by the State) as an in-home attendant.  The LVN administers medication and provides for the veteran's personal needs.  The LVN also cooks for the veteran, handles the veteran's financial affairs (pays bills, files tax returns, etc.) and drives the veteran's child to school each day.  The bookkeeper and chauffeur services are beyond the scope of the medical expense deduction.  Adjudication must apportion the value of these services and the value of the services which may be considered for purposes of the medical expense deduction.  If it is determined that 50 percent of the LVN's time is spent on activities that are beyond the scope of the medical expense deduction, allow 50 percent of the fees paid to the attendant.



	(3)  Christian Science Practitioners.  Do not allow a medical expense deduction for the cost of treatment by a Christian Science practitioner.



	(4)  Insurance.  Premiums paid by the claimant for health, medical or hospitalization insurance, e.g., the Social Security Medicare deduction, are allowable medical expenses.  Premiums paid for life insurance or burial insurance are not allowable medical expense deductions.
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NOTE:  Some hospitalization policies pay the beneficiary on admission to a hospital even if the beneficiary incurs no out-of-pocket expense, e.g., beneficiary is admitted to a charity hospital.  Premiums paid for such a policy are deductible medical expenses.  Amounts received by a beneficiary from such a policy are countable income if they are not paid to cover the costs of the hospitalization.



	(5)  Veterans in State Homes.  Some states operate homes for veterans designated as Veterans' Homes, Soldiers' and Sailors' Homes, etc., which furnish domiciliary care and in some instances nursing and hospital care.  Generally, the veterans are charged an amount based on their income and the Federal government pays an additional amount to the state pursuant to 38 U.S.C. 1741.  If a veteran in a state home is receiving hospital care or is a patient (as opposed to a resident) in a nursing home, the out-of-pocket amounts actually paid by the veteran may be allowed as medical expenses.



	(6)  Custodial Care



	(a)  If a beneficiary or dependent is maintained in a home or other institution because the individual needs to live in a protected environment, fees paid to the institution are deductible expenses to the extent they represent payment for medical treatment.



	(b)  Fees paid to the institution for strictly custodial care are not deductible.



	(c)  All fees paid to a governmental institution for maintenance of a disabled person are considered deductible medical expenses if the disabled person participates in a program of therapy or rehabilitation supervised by a physician.  If it is established that a disabled person in a governmental institution is participating in a program of therapy or rehabilitation supervised by a physician, do not attempt to distinguish between "medical" and "custodial" expenses.  Allow the entire amount paid as a deductible expense.  See the example below.



	EXAMPLE:  The helpless child of a veteran is placed in a state school for the mentally retarded.  The child participates in a program of therapy supervised by a physician.  The veteran reports that the child's Social Security goes to the state to pay for the child's care.  In addition, the veteran pays the state $50 per month.  Do not allow a medical expense deduction for the Social Security payments because this money is not paid from the veteran's funds.  The child's Social Security would not be counted as income of the veteran under paragraph 16.27c(3).  Allow a medical expense deduction for the $50 per month the veteran pays to the state out of the veteran's own funds since it can be said that the child is receiving medical treatment.  If the child were receiving strictly custodial care with no therapy, no medical expense deduction would be permissible.



	(7)  Nonprescription Drugs.  If a physician directs a beneficiary or dependent to take nonprescription drugs, the cost of such over-the-counter medicines is an allowable medical expense deduction.  It is not necessary to develop for proof that a physician instructed the beneficiary to purchase nonprescription drugs unless the amount claimed appears questionable.



	(8)  Adaptive Equipment.  Mechanical and electronic devices which compensate for a claimant's or dependent's disabilities are deductible medical expenses to the extent that they represent expenses which would not normally be incurred by nondisabled persons.



	(9)  Medicare Premiums.  Medicare premiums paid to the Social Security Administration are deductible as medical insurance premiums.  If there is an entry in the SMIB VER RATE field on the M15 screen, you may allow a deduction for Medicare premiums without a specific claim from the claimant.  This is an exception to the general rule that all deductible expenses must be specifically claimed.  Whether to allow a deduction for Medicare premiums without a claim is a judgment call for the adjudicator.  Do not allow an unclaimed deduction for the Medicare premium if there is reason to believe that the beneficiary is not paying for his or her own Medicare premiums.�September 2, 2003			M21-1, Part IV
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	(10)  Adult Day Care, Rest Homes, Group Homes, Etc.  The following guidelines apply to allowing a medical expenses deduction for fees paid to maintain a disabled person in an adult day care center, rest home, group home, or similar facility which does not qualify as a nursing home under subparagraph (1) above:



	(a)  Disabled Person A/A or Housebound.  If the disabled person has been rated housebound or in need of A&A by VA, allow all reasonable fees paid to the facility as long as the facility provides some medical or nursing services for the disabled person.  The services do not have to be furnished by a licensed health professional. 



	(b)  Disabled Person Not A/A or Housebound.  If the disabled person has not been rated housebound or in need of A&A by VA, allow expenses paid to the facility only to the extent that they represent payment for medical treatment furnished by a licensed health professional.  If the facility is a governmental institution, follow the guidelines in Subparagraph (6) above.



	c.  Statement from Beneficiary or Fiduciary Required  



	(1)  General Rule.  Generally, one should not adjust an award to allow a deduction for recurring or nonrecurring medical expenses without a statement signed by the beneficiary or the beneficiary's fiduciary, if applicable, indicating the amount of unreimbursed medical expenses the beneficiary has paid or expects to pay.  However, under 38 CFR 3.217(a), medical expense information submitted via e-mail, fax, or other written electronic means may be accepted, unless specifically provided otherwise.  Medical expense information may also be accepted when submitted orally if the requirements in 38 CFR 3.217(b) are met (see also Part IV, 9.05a.(2)).  A medical expense statement signed by a power of attorney is not acceptable unless that person is also the beneficiary's VA-recognized fiduciary.  Do not adjust an award based solely on statements of nursing home officials unless the beneficiary is incompetent and the nursing home administrator is the fiduciary.  



NOTE:  Medicare premiums are an exception to the general rule stated above.  See par. 16.31m(8).



	(2) Information Required in Support of Medical Expense Claim.   With the exception described in Part IV, 29.07e, a claim for a medical expense deduction must be supported by a fully completed VA Form 21-8416, “Medical Expense Report,” or a document furnishing the information requested on VA Form 21-8416 including:



	(a)  Purpose.  The claimant must show the specific purpose for which the payments were made.



	(b)  Amount Paid by You.  The claimant must show the actual out-of-pocket amount that the claimant paid and for which no reimbursement is expected.



	(c)  Date Paid.  The date the expense was paid must be indicated.  Unless there is an overlapping reporting period, the year in which the expense was paid will suffice, e.g. “1998.”  If there is an overlapping EVR period, the month and year must be shown in order to apply the procedures in paragraphs 16.31i and 29.07h.  



	(i)  For insurance, “monthly,” “quarterly,” etc., may be shown.  For private medical insurance, assume that the most recent premium rate was paid throughout the EVR reporting period unless there is an indication that a substantial rate change occurred during the EVR reporting period.



	(ii)  Inclusive dates of payment may be shown in all instances provided the expenses were paid to a single provider and the inclusive dates fall within a single EVR reporting period.  Develop in situations in which no date is shown or instances in which there is an overlapping EVR period and the month and year is not shown.
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	(d)  Name of Provider.  The claimant must show the name of the payee.



	(e)  For Whom Paid.  The claimant must show "self," "spouse," "child," etc.



NOTE:  Earlier versions of VA Form 21-8416 may require slightly different information than the current version.  Similarly, although newer versions of EVR forms do not have room for reporting medical expenses, older versions of EVR forms may have space for reporting medical expenses and may ask slightly different questions than the current version of VA Form 21-8416.  Accept a claim for medical expenses on a VA form designed for reporting medical expenses as long as the claimant furnishes all information required by the form.  If the claim is not submitted on a VA form or is submitted on a general purpose VA form such as VA Form 21-4138, “Statement In Support of Claim,” initiate development unless all information required by this subparagraph is furnished.



	d.  Criteria for Allowing Medical Expenses Prospectively.  Normally, medical expenses are allowed as a deduction after the fact based on the claimant's report of expenses actually paid.  However, medical expenses may be allowed prospectively if the claimant is paying recurring nursing home fees or in other situations where medical expenses are reasonably predictable (see VAOPGCPREC 12-94).



NOTE:  A prospective medical expense deduction may be allowed without a statement or other evidence from the expected provider of the products or services.  However, such a statement should be secured before allowing prospective expenses if the adjudicator has reason to question the claimed medical expenses.  See subparagraph m(1) below.



	e.  Award Action to Allow Medical Expenses Prospectively



	(1)  Apply recurring medical expenses against otherwise countable income from the first of the month after the date continuing medical expenses are first paid by the beneficiary.



	(2)  If prospective medical expenses were allowed from the payment date of an original or reopened award or from a date that is within the initial period (paragraph 16.23i), you must determine actual medical expenses paid from the effective date of the award through the end of the month that is 12 months from the month during which entitlement arose.  If the actual amount paid during the initial period was different from the amount previously allowed, adjust over the duration of the initial period on the basis of actual expenses paid.  At the end of the calendar year, determine actual medical expenses paid during the calendar year.  During the period of overlap, allow the greater amount of medical expenses.  If prospective medical expenses are allowed from a date after the end of the initial period, adjust at the end of each calendar year based on the amount of medical expenses actually paid during the calendar year.



	EXAMPLE:  A veteran is rated permanently and totally disabled from September 29, 1995.  The veteran reports paying nursing home expenses of $2,000 per month.  The adjudicator is satisfied that the veteran is in fact paying $2,000 per month and allows a continuing medical expense deduction of $24,000 from October 1, 1995.  During November of 1996, the veteran submits VA Form 21-8416 showing he paid medical expenses of $26,835 during the period of September 29, 1995, through September 30, 1996.  He expects to pay the same amount in the future.  Adjust the award to allow a continuing medical expense deduction of $26,835 from October 1, 1995.  During February of 1997, the veteran reports paying medical expenses of $25,818 during the period January 1, 1996, through December 31, 1996.  Adjust the award October 1, 1996, to allow continuing medical expenses of $25,818.  Allow the greater amount of medical expenses ($26,835) during the period of overlap (January 1, 1996, through September 30, 1996).  In the future, all medical expenses should be allowed on a calendar year basis.



	(3)  If a claim which was disallowed for excessive income is reopened within the time limit to submit amended income information and the basis for reopening the claim is anticipated payment of prospective 
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�medical expenses, compute IVAP based on income and expenses projected from the effective date of the award to the date which is 12 months from first of the month after the effective date.  If the claimant started paying continuing medical expenses after the effective date of the award or if there has been a change in the level of continuing medical expenses, prepare an award line adjusting IVAP 12 months from the payment date of the award.  See paragraph 16.01f and the example below.



	EXAMPLE:  A veteran is PT from February 13, 1989, but pension is disallowed because of excessive recurring income.  In November of 1989 the veteran reports paying unreimbursed nursing home fees of $500 per month starting on October 12, 1989.  Compute IVAP (including projected medical expenses) for the period February 13, 1989, through February 28, 1990.  If projected medical expenses (spread over the period February 13, 1989, through February 28, 1990) reduce the veteran's IVAP below the applicable MAPR, pay pension from March 1, 1989.  Adjust based on actual income and expenses when the veteran's EVR is received. 



	f.  Claimant Notification -- Prospective Medical Expenses.  When recurring medical expenses are first allowed, send a letter informing the beneficiary of the basis of the award and advising that failure to report a reduction in unreimbursed expenses or an increase in income will result in creation of an overpayment.  



	g.  Reduction in Level of Continuing Medical Expenses  



	(1)  Reduction Reported by Beneficiary.  If the beneficiary reports a reduction in the level of continuing medical expenses, adjust the award effective the first of the month after the month during which the reduction occurred.  At the end of the EVR reporting period during which the reduction in continuing medical expenses occurred, adjust IVAP from the beginning of the EVR reporting period based on actual medical expenses paid during the EVR reporting period.  A beneficiary's report that he or she is no longer a nursing home patient may be accepted as a report that the beneficiary is no longer paying nursing home fees and the award may be reduced with contemporaneous notice.



	EXAMPLE:  The veteran's EVR reporting period is February 1, 1989, through January 31, 1990.  The veteran has recurring income of $300 per month.  On June 21, 1989, the veteran enters a nursing home as a private pay patient.  The veteran pays unreimbursed nursing home fees of $800 per month.  The award is adjusted July 1, 1989, to pay based on $0 IVAP.  On December 27, 1989, the veteran leaves the nursing home.  The award is adjusted effective January 1, 1990, to pay based on IVAP of $3,600.  The veteran's EVR comes in during March of 1990.  On the EVR the veteran reports total unreimbursed medical expenses of $4,300.  Adjust the award from February 1, 1989 (subject to 38 CFR 3.31) to pay based on IVAP of $0.



	(2)  Beneficiary Fails to Confirm Recurring Expenses.  If the award includes recurring medical expenses but the beneficiary's EVR does not indicate whether or not recurring medical expenses are still being paid, continue the recurring medical expense deduction and send predetermination notice of a reduction to the rate without the medical expenses.  The effective date of the reduction or termination will be the date medical expenses were first allowed on the award or the beginning of the EVR reporting period, whichever is later.



	EXAMPLE:  Recurring medical expenses are being allowed on the veteran's award for the EVR reporting period June 1, 1990, through May 31, 1991. The veteran's EVR is received on June 27, 1991.  It indicates that the veteran is a patient in a nursing home but there is no indication that the veteran returned VA Form 21-8416 to confirm continued payment of medical expenses.  Adjudication should leave the recurring medical expenses on the award at the established level and send predetermination notice of a proposed reduction to the rate without medical expenses effective June 1, 1990.  If the veteran does not respond, reduce or terminate the award effective June 1, 1990.



	h.  Nonrecurring Medical Expenses

�	(1)  Most medical expenses are allowed as a deduction after they are paid by the claimant.  All medical expenses other than those that are allowed prospectively are considered to be nonrecurring medical expenses.



	(2)  Apply nonrecurring medical expenses against otherwise net countable income for the EVR reporting period during which the expenses were paid.



	(3)  In an original or reopened award after a period of nonentitlement, apply medical expenses paid between the award effective date and the date which is 12 months from the award payment date against income for the initial period.  See paragraph 16.23i.  If the claimant also reports medical expenses for the first full calendar year after the commencement of the award, determine (1) the total amount of medical expenses paid from the effective date through the end of the month that is 12 months from the month during which pension entitlement arose and (2) the total amount of medical expenses paid during the following calendar year.  Allow the greater amount of medical expenses during the period of overlap.



	EXAMPLE 1:  In May of 1997 a veteran who has been in receipt of Improved pension for more than a year reports nonrecurring medical expenses paid between January 1, 1997, and May 15, 1997.  The veteran requests an immediate recalculation of IVAP.  Although the preferred procedure is to defer the medical expense adjustment until the end of the EVR reporting period, the veteran has the right to insist on an immediate recalculation.  Adjust the award from January 1, 1997, subject to 38 CFR 3.31, to allow medical expenses paid between January 1, 1997, and May 15, 1997.  Remove the medical expenses from the award effective January 1, 1998.  At the end of the EVR reporting period, adjust the award based on medical expenses paid between January 1, 1997, and January 1, 1998 (including the medical expenses paid between January 1, 1997, and May 15, 1997, which were reported previously).  The adjustment is effective January 1, 1997, subject to 38 CFR 3.31.



	EXAMPLE 2:  A veteran is PT from October 28, 1989.  The veteran is paid pension effective November 1, 1989.  During November of 1990 the veteran reports paying medical expenses of $600 between October 28, 1989, and November 1, 1990.  The veteran reports paying $300 on October 29, 1989, and $300 on September 29, 1990.  Adjust the award from November 1, 1989, to allow a gross medical expense deduction of $600 from November 1, 1989, to November 1, 1990.



	EXAMPLE 3:  In May of 1997 a veteran who has been in receipt of Improved pension for more than a year submits a VA Form 21-8416 showing medical expenses paid between November 1996 and May 1997.  A review of the claims file reveals that the veteran reported no medical expenses on the EVR for 1996.  Adjust the award from January 1, 1996, subject to 38 CFR 3.31, to allow those medical expenses paid before January 1, 1997.  Recompute IVAP as of January 1, 1997, based on expected income for the period January 1, 1997, through December 31, 1997, and the medical expenses paid between January 1, 1997, and the date the VA Form 21-8416 was signed.  Include a January 1, 1998, future award line to remove the medical expenses.



	i.  Overlapping EVR Periods.  Prior to January 1, 1996, circumstances could have mandated a change to a claimant's EVR reporting period.  If a beneficiary's EVR reporting period prior to January 1, 1996, has been changed so as to create overlapping EVR periods, and you must amend the award of benefits for that timeframe, compute medical expenses for each EVR reporting period separately.  During overlapping periods, allow the greater amount of medical expenses.  Apply this same procedure where overlapping medical expense counting periods result from processing an original or reopened award.  See the EXAMPLE under paragraph 16.31e(2).



	EXAMPLE:  Prior to January 1, 1996, a veteran is on a February to February EVR reporting cycle.  During April of 1990 the veteran is changed to a July to July EVR reporting period.  Compare medical expenses for the period February 1, 1989, through January 31, 1990, and medical expenses for the period �July 26, 1999			M21-1, Part IV
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July 1, 1989, through June 30, 1990.  Pay based on the greater amount of medical expenses for the period July 1, 1989 to February 1, 1990.



	j.  Effect of COLA.  If an Improved pension rate increase occurs during a period when medical expenses are being allowed, IVAP will usually change on the date of the COLA even if there is no change in the claimant's income.  This happens because there is now a new MAPR from which to compute the 5-percent deductible.  The same thing occurs when a dependent is added or removed.



	EXAMPLE:  Effective October 1, 1988, a veteran has annual income of $10,000 and recurring medical expenses of $4,000.  October 1, 1988, IVAP is arrived at as follows:  MAPR of $6,214 X .05 = $310.  $4,000 - 310 = deductible medical expenses of $3,690.  $10,000 - 3,690 = IVAP of $6,310.  Effective December 1, 1988, the MAPR goes up to $6,463.  Nothing else changes.  The veteran's December 1, 1988, IVAP is arrived at as follows: MAPR of $6,463 X .05 = $323.  $4,000 - 323 = deductible medical expenses of $3,677.  $10,000 - 3,677 = IVAP of $6,323. 



	k.  Reimbursement Received for Medical Expenses.  Do not allow a deduction for any medical expenses for which the beneficiary expects to be reimbursed.  If a medical expense deduction is allowed and the beneficiary later receives reimbursement for that expense, recalculate IVAP for the applicable EVR reporting period based on actual expenses paid.



	l.  Renouncement of Claimed Medical Expenses.  In some instances a beneficiary may wish to receive a lower rate of pension in order to establish eligibility for benefits from another agency.  The following guidelines apply in this situation:



	(1)  A beneficiary is not required to claim a deduction for unreimbursed medical expenses.



	(2)  A beneficiary may claim a deduction for some, but not all, unreimbursed medical expenses.



	(3)  Once a beneficiary has reported payment of medical expenses and VA has reduced the beneficiary's IVAP based on the medical expenses, it is too late to recompute IVAP because the beneficiary no longer wishes to claim the medical expenses.  This would constitute a partial renouncement of benefits which is precluded by 38 CFR 3.106.



	(4)  If a PROSPECTIVE deduction was allowed for recurring medical expenses, a beneficiary may always request that recurring medical expenses no longer be allowed.  Consider this a "recalculation" of projected medical expenses and remove the medical expenses from the award effective date of last payment.  At the end of the EVR reporting period, adjust based on actual medical expenses reported to have been paid by the beneficiary during the EVR reporting period.



	m.  Verification of Medical Expenses



	(1)  When Provider Proof is Required.  Provider proof of claimed medical expenses is required when



	(a)  a case is selected by Hines BDC for verification of claimed medical expenses (see subparagraph (2) below), or 



	(b)  the adjudicator has reason to question the medical expenses claimed on VA Form 21-8416 or equivalent.



NOTE:  See subparagraph (9) below for what constitutes acceptable provider proof of claimed medical expenses.



	(2)  Cases Selected by Hines BDC for Provider Verification.  Each month Hines BDC will select a random sample of Improved Pension cases and generate writeouts to regional offices.  The legend on the �July 26, 1999			M21-1, Part IV
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 message code 848 writeout will be "PROVIDER PROOF OF MED EXP REQ."



	(3)  Regional Office Action When Provider Proof Writeout Received.  Upon receipt of a provider proof writeout, do the following:



	(a)  Compare the writeout against the BDN or, if necessary to determine whether medical expenses were a  factor, pull the claims file.



	(b) If the folder is on temporary transfer or otherwise unavailable, hold the writeout until the file is available.  If the file is in the VA Records Management Center (RMC), request transfer in of the file (unless it can be determined without the file that medical expenses were not a factor).  If the file has been permanently transferred to another regional office, forward the writeout to the regional office of jurisdiction as active mail.



	(c)  Determine whether a medical expense claim was a factor in the pension rate payable at any time between the date of the writeout and one year prior to the date of the writeout.  If medical expenses were not a factor in the pension rate payable during this time period, annotate the writeout "meds not a factor," clear an end product 693, make a photocopy of the writeout for VACO (subparagraph (5) below), and file the original writeout down on the left side of the folder.  



	EXAMPLE 1:  The date of the provider proof writeout is March 3, 1999.  Today's date is April 1, 1999.  Medical expenses were a factor in the rate payable for the period January 1, 1998, to January 1, 1999.  Provider proof is required because medical expenses were a factor in determine the rate payable during part of the period extending from March 3, 1998, to March 3, 1999 (the date of the provider proof writeout).



	EXAMPLE 2:  The date of the provider proof writeout is March 3, 1999.  Today's date is April 1, 1999.  Medical expenses were a factor for the period January 1, 1997, to January 1, 1998, but no calendar year 1998 medical expenses were allowed.  No action is required since no medical expenses were allowed during any part of the period extending from March 3, 1998, to March 3, 1999 (the date of the provider proof writeout). 



	EXAMPLE 3: The date of the provider proof writeout is March 3, 1999.  Today's date is April 1, 1999.  Continuing medical expenses have been a factor in the rate payable for the last three years.  Provider proof is required because medical expenses were a factor in determine the rate payable during the period extending from March 3, 1998, to March 3, 1999 (the date of the provider proof writeout).



	(d)  If a medical expense deduction was allowed at any time between the date of the writeout and one year prior to the date of the writeout (regardless of the EVR reporting period involved), determine whether the medical expenses claimed were sufficient to affect the rate of pension for any EVR reporting period.  If medical expenses were not sufficient to affect the rate of pension (e.g., medical expenses were below the 5% deductible or a claimant receiving Medicaid covered nursing home care was reduced to $90 and would remain at $90 with or without medical expenses) for the EVR reporting period concerned, annotate the writeout "meds not a factor," clear end product 693, make a photocopy of the writeout for VACO (subparagraph (5) below), and file the original writeout down on the left side of the folder.  No further action is required.  



	(e)  If medical expenses were a factor in determining the rate of pension at any time between the date of the writeout and one year prior to the date of the writeout, follow the procedures in subparagraph (4) below.



	(4)  Regional Office Action Based on Provider Proof Writeout Where Medical Expenses Were a Factor.  If provider proof of medical expenses is already of record for the period covered by the writeout (i.e., one year prior to the date of the writeout to the date of the writeout) clear end product 693, make a photocopy of the writeout for VACO (subparagraph (5) below), and file the writeout down on the left side of the folder.  Otherwise,
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	(a)  Make two photocopies of all VA Forms 21-8416 or other documents which were the basis for the medical expense deduction.



	(b)  Highlight on both sets of photocopies all allowed expenses except Medicare premiums and incidental medical expenses.  See subparagraphs (7) and (11) below.  Retain one set of highlighted photocopies.



	(c)  Send the other set of photocopies to the claimant with a cover letter explaining that a special review of claimed medical expenses is being conducted.  Advise the claimant that receipts or other documentation of all highlighted medical expenses is required.  Also advise the claimant that documents submitted to VA become a part of the permanent record and that photocopies should be submitted if the original documents are needed for insurance, tax, or other purposes.  Tell the beneficiary to furnish the requested evidence within 60 days or, if more time is needed to obtain the required evidence, to advise VA within 60 days.  Emphasize that the beneficiary must respond (one way or another) within 60 days to avoid possible interruption or retroactive reduction of benefits.



	(d)  Establish a control for 60 days under end product 150.  If end product 693 was set up previously, PCHG it to a 150.



	(e)  If within the 60 day period the claimant has submitted acceptable documentation of all highlighted medical expenses, clear the 150 end product.  No further action is required.



	(f)  If the claimant indicates that he or she is unwilling or unable to furnish provider proof of any medical expenses for which verification was requested, adjust the award to remove unverified medical expenses for all periods covered by the provider proof writeout. 



	1.  The adjustment should be effective as of the beginning of the EVR reporting period or periods during which the medical expense deduction was allowed.



	2.  Do not remove any expenses which were adequately documented or for which provider proof was not required.



	(g)  If at the end of 60 days the claimant has requested more time to submit the requested evidence, consider extending the control depending on the reasons presented.  



	(h)  If at the end of 60 days the claimant has not responded, furnish predetermination notice of an adjustment to retroactively remove all claimed medical expenses for the period or periods covered by the provider proof writeout.  If there is no response within the predetermination notice period, make the adjustment.



	(5)  Furnish Copies of Provider Proof Writeouts to VACO



	(a)   When all action is completed on the provider proof writeout, annotate the writeout as indicated in subparagraph (b) below, make a photocopy of the writeout, and send the photocopy to Compensation and Pension Service Authorization Procedures Staff (213B) in VACO.



	(b)  Annotate the provider proof writeout as follows:



	1.  If no medical expense deduction was allowed during the period indicated in subparagraph (3) above, annotate the writeout "meds not a factor."



	2.  If provider proof was already of record or all requested provider proof was received so no award adjustment was necessary, annotate the award "provider proof received -- no o/p."
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	3.  If medical expenses were a factor during the period covered by the provider proof writeout but provider proof was not requested because all expenses were Medicare premiums or incidental medical expenses (subparagraphs (7) and (8)), annotate the writeout "Medicare/incidental exp of $           -- no proof requested."  Show the amount of Medicare/incidental expenses which were allowed during the EVR reporting period or periods covered by the provider proof writeout.



	4.  If an award is adjusted under subparagraph (4) above because the claimant fails to furnish provider proof of claimed expenses, annotate the writeout as follows:



	"Proof req for meds of $             .

	Proof not req for Medicare/incidental exp of $             .

	Proof received for meds of $                  .

	O/P created in amount of $                   ."



NOTE:  If no overpayment was created, annotate the writeout to show why.



	5.  If none of the annotations in this subparagraph adequately explains the action taken or not taken on the provider proof writeout, furnish a complete explanation (e.g., "payee died on 3/2/93").



	6.  In all instances, annotate the writeout with the legible name and telephone number of a person who can answer questions about the action taken on the provider proof writeout.



	(6)  Regional Office Action Where Claimant Does Not Verify Substantially All Medical Expenses for Which Provider Proof Requested



	(a)  If a claimant fails to respond to a request for provider proof or is unable to furnish provider proof of substantially all medical expenses for which provider proof was requested, require provider proof for a 3 year period from the date it is determined that acceptable documentation of prior medical expenses was not received under the Provider Proof program.



	1.  Flash the file to indicate that provider proof of all claimed medical expenses (excluding Medicare premiums and incidental expenses) is needed before future deductions can be allowed.  Annotate the flash as follows: "Provider proof required under M21-1, Part IV, paragraph 16.31m(6)" and show the current date.



	2.  Do a CORR to set a special conditions indicator "3" on the M11 screen.  The special conditions indicator 3 will cause future EVRs to be referred to the Veterans Service Center (VSC) with the legend "PROVIDER PROOF OF MED EXP REQUIRED."



NOTE:  If another special conditions indicator is already in the master record, do not enter special conditions indicator 3.  However, flash the file as indicated above.



	(b)  When 3 years have elapsed and the beneficiary has documented all claimed medical expenses or no medical expenses have been claimed, you may remove the folder flash and CORR out the special conditions indicator "3."



	(7)  Incidental Medical Expenses



	(a)  Provider proof is not required for incidental medical expenses unless the amount claimed or the number of items claimed appears questionable. 



Incidental medical expenses are relatively low cost expenses for which the claimant would not normally be expected to have documentation such as parking fees or cab fares.  Whether a particular expense is an incidental medical expense is a judgment call for the adjudicator.  Do not routinely highlight
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incidental medical expenses when sending out VA Form 21-8416 under subparagraph (4) above.



	(8)  Provider Proof Not Routinely Required for Medicare Premiums.   Do not require provider proof from the Social Security Administration unless the evidence of record contradicts the amount claimed as an expense.  Place a copy of a Share system Social Security print in the claims file each time an award is processed to allow a UME deduction for Medicare premiums.



	(9)  What Constitutes Acceptable Provider Proof.  Provider proof can be in the form of a receipted bill, statement on the provider's letterhead, computer summary, or other document from the provider (copies of the claimant's cancelled checks are not acceptable) showing all the following information:



	(a)  The amount paid.



	(b)  The date payment was made.



	(c)  The purpose of the payment (the nature of the product or service provided).



	(d)  The name of the person to or for whom the product or service was provided.



	(e)  Identification of the provider to whom payment was made.



	(10)  Acceptability of Photocopies.  Photocopies of receipted bills or other documents are acceptable provider proof as long as they are legible and appear regular.  If there is any question as to the validity of a photocopy, request an original.



	(11)  Provider Proof Maintained in Claims File.  Maintain provider proof of claimed medical expenses in the claims folder.



	(a)  When requesting provider proof, advise the claimant that documents submitted to VA become a part of the permanent record.  Advise the claimant that photocopies should be submitted if the original documents are needed for insurance, tax, or other purposes.



	(b)  If photocopies are submitted and they appear to have been altered, are illegible, or are otherwise unacceptable, request that the original documents be submitted and advise the claimant that the originals will be returned.



	(c)  If unsolicited original documents are submitted and the claimant specifically requests that they be returned, make photocopies and return the originals to the claimant.  Otherwise, retain the originals in the file.



16.32  FINAL EXPENSES



	a.  General.  Deductible final expenses include:



	(1)  Amounts paid by a surviving spouse or child for the unreimbursed expenses of a veteran's last illness and burial as well as the veteran's just debts (38 CFR 3.272(h)(1)).



	(2)  Amounts paid by a veteran for the unreimbursed expenses of a spouse's or child's last illness and burial but not amounts paid for the spouse's or child's just debts (38 CFR 3.272(h)(2)(i)).



Amounts paid by a veteran's spouse or surviving spouse for the unreimbursed expenses of the veteran's child's last illness and burial but not amounts paid for the child's just debts (38 CFR 3.272(h)(2)(ii)).







16-VI-13

�M21-1, Part IV		September 24, 2002

Change 161



	b.  Expenses of Last Illness



	(1)  The term "last illness" as used in this paragraph means the period from the onset of the acute attack causing death to the date of death.  If death resulted from a lingering or prolonged illness instead of an acute attack, the period of last illness is considered to have begun at the time the person became so ill as to require the regular and daily attendance of another person.



	(2)  Generally, expenses incurred more than 1 year prior to date of death should not be considered expenses of last illness.



	(3)  If a deceased veteran's medical expenses are not allowable as last expenses, consider the possibility of allowing the expenses as just debts of the veteran.



	c.  Burial Expenses.  "Burial expenses" include all normal expenses incident to disposition of the remains of deceased persons.  If an expense is allowable for purposes of paying VA burial benefits (see pt. III, ch. 13), consider it a burial expense for purposes of the final expense deduction.  Do not allow a deduction for any expense for which the claimant will be reimbursed.



	d.  Just Debts -- 38 CFR 3.272(h)



	(1)  Allow a deduction for "just debts" only when the debts are those of a veteran and they are paid by a surviving spouse or child claimant.



	(2)  Payments of unsecured debts incurred solely by the veteran and debts incurred jointly by the veteran and surviving spouse for other than the purchase of real or personal property are deductible as just debts.



	(3)  Payments of secured debts which were incurred jointly by the veteran and surviving spouse for the purchase of real or personal property are not deductible as just debts.  This includes payments on home and car loans.



	EXAMPLE 1:  A surviving spouse claims a deduction for payment of just debts of the veteran.  Development reveals that the spouse has been making payments on a car note.  The veteran and surviving spouse were joint obligors on the note.  Payments on the car note are not deductible as just debts of the veteran because the debt was jointly incurred by the survivor and the veteran for the purchase of real or personal property (the car).



	EXAMPLE 2:  A surviving spouse claims a deduction for payment of just debts of the veteran.  The surviving spouse reports having paid for a vacation taken prior to the veteran's death.  The veteran and surviving spouse were joint obligors on the debt.  Since the obligation was not incurred for the purchase of real or personal property, amounts paid by the surviving spouse to liquidate the debt are deductible.



	e.  Period of Deduction for Final Expenses



	(1)  Payment Made During Calendar Year of Death.  If final expenses are paid within the calendar year of the death which gives rise to the expenses, allow the deduction for 12 months from the first of the month during which payment is made, subject to 38 CFR 3.31.



	EXAMPLE:  The veteran died on April 19, 1989.  Surviving spouse files a death pension claim on May 2, 1989.  Surviving spouse has no income until August 7, 1989, when $2,000 life insurance is received.  Surviving spouse pays $1,000 in burial expenses on December 14, 1989.  Since the final expenses were paid during the calendar year of the veteran's death (1989), allow the deduction for the 12-month period.
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beginning the first of the month during which the expenses were paid.  In this case that would be December 1, 1989, through November 30, 1990 (subject to 38 CFR 3.31).  The result is to make the surviving spouse's IVAP $2,000 from September 1, 1989, $1,000 from January 1, 1990, and $0 from September 1, 1990.



	(2)  Payment Made During Calendar Year Following Calendar Year of Death.  If final expenses are paid during the calendar year following the year of the death which gives rise to the expenses, the expenses may be deducted for 12 months from the first of the month during which they were paid or for any 12-month period which begins during the calendar year of death, whichever is to the claimant's advantage (subject to 38 CFR 3.31).  See 38 CFR 3.272(h).



	EXAMPLE:  The veteran died on April 19, 1989.  Surviving spouse files a death pension claim on May 2, 1989.  Surviving spouse has no income.  However, on August 7, 1989, she receives $2,000 life insurance and on September 29, 1989, she receives another $1,000 life insurance.  Surviving spouse pays $2,000 in burial expenses on March 14, 1990, and expenses of the veteran's last illness of $800 on October 28, 1990.  Since the final expenses were paid during the calendar year (1990) following the calendar year of the veteran's death (1989), they can be allowed for the 12-month period which is most advantageous to the claimant --  provided it begins within the calendar year of death (1989).  In this case, that means that the $2,000 is allowed for the period September 1, 1989, through August 30, 1990, and the $800 is allowed for the period October 1, 1989, through September 30, 1990.  The result is to make the surviving spouse's IVAP $0 from May 1, 1989; $200 from October 1, 1989; and $0 from October 1, 1990.



	(3)  Payment Made After the Calendar Year Following the Calendar Year of Death.  If final expenses are paid after the calendar year following the calendar year of the death which gives rise to the expenses, allow the deduction for 12 months from the first of the month during which payment is made, subject to 38 CFR 3.31.  This is the same rule as for payments made during the calendar year of death.



	EXAMPLE:  The veteran died on April 19, 1989.  Surviving spouse files a death pension claim on May 2, 1989.  Surviving spouse has recurring income of $100 per month.  On August 7, 1989, $2,000 life insurance is received.  Surviving spouse pays $1,000 in burial expenses on January 18, 1991.  Since the final expenses were not paid during the calendar year following the calendar year of the veteran's death, the adjustment is based on the date of payment.  IVAP should be $1,200 from May 1, 1989; $3,200 from September 1, 1989; $1,200 from September 1, 1990; $200 from February 1, 1991; $1,200 from January 1, 1992.



NOTE:  A claimant can file for an increased rate of pension based on payment of final expenses at any time within the time limit for filing an amended income report.  See paragraphs 16.04b(3) and 16.36b.  The fact that the expenses might be paid many years after the veteran's death is of no consequence.  The critical date is the date the final expenses were actually paid by the claimant.



Final Expenses Paid Prior to Date of Entitlement 



	(1)  Expenses of last illness and burial expenses, e.g., prepaid burial, paid before the date of entitlement, can be considered final expenses if paid by the claimant.



	(2)  Expenses of last illness which were allowed as a medical expense deduction on the veteran's pension or parents' DIC account during the veteran's lifetime cannot later be claimed by the surviving spouse as a final expense.



	(3)  Just debts of the veteran paid during the veteran's lifetime cannot be considered as a final expense deduction.
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	(4) Deduct all last expenses paid before the date of pension entitlement (whether before or after the veteran’s death) from countable income for the first 12 months of entitlement.



	g.  Expenses Paid from Joint Accounts.  A question may arise as to whether final expenses were "paid" by the deceased person or the claimant.  If the evidence establishes that payment was made from the claimant's separate funds or from a joint account with the claimant and another person, consider the expenses to have been paid by the claimant.  However, as indicated in subparagraph f(2) above, do not allow any expenses as final expenses if they have already formed the basis of a medical expense deduction on the veteran's record.



	EXAMPLE:  The veteran died on October 15, 1991.  Surviving spouse files a pension claim on November 3, 1991.  Surviving spouse claims a deduction for expenses of the veteran's prepaid burial.  She submits evidence that the veteran's burial expenses were paid in advance by regular payments made over a period of time extending from January of 1989 through May of 1991.  The payments in question were made from a joint checking account owned by the veteran and the surviving spouse.  The entire amount paid must be deducted from the surviving spouse's IVAP for the initial annualization period (paragraph 16.23i.).  See subparagraph f(4) above.



	h.  Reimbursement Received for Final Expenses.  If a final expense deduction is allowed and the beneficiary subsequently receives reimbursement for some or all expenses, recalculate IVAP for the annualization period over which the deduction was allowed to remove those expenses for which reimbursement was received.



16.33  EDUCATIONAL EXPENSES OF VETERAN OR SURVIVING SPOUSE



	a.  General.  Allow a deduction for the unreimbursed expenses of a veteran or surviving spouse pursuing a course of education or vocational rehabilitation.  Deductible expenses include amounts paid for tuition, fees, books and necessary materials.  See 38 CFR 3.272(i).



	b.  Transportation Expenses.  Allow unusual transportation expenses ONLY IF the veteran or surviving spouse is determined by the rating board to be in need of A&A.  If the disabled person is in need of A&A, allow those transportation expenses which are related to school attendance and which exceed the reasonable amounts which would be incurred by a nondisabled person.



	c.  Period of Deduction.  Allow educational expenses for the duration of the 12-month EVR reporting period during which they were paid (subject to 38 CFR 3.31).  For original and reopened awards, allow educational expenses paid between the effective date and the date which is 12 months from the award payment date for a period of 12 months from the award payment date.  See paragraph 16.01f.  Enter educational expenses in the "education expense" field on the 306 Screen.



16.34 DEDUCTIONS FROM CHILDREN’S INCOME



	a.  Child's Earned Income Exclusion--38 CFR 3.272(j)(1)



	(1)  A child's EARNED income is countable only to the extent that it exceeds an amount equal to the lowest amount of gross income for which a Federal income tax return must be filed by a single person.



	(2)  This amount is adjusted each year by the Internal Revenue Service based on changes in the Consumer Price Index.  The current amount of the exclusion can be found in the Improved Pension rate charts in appendix B.



         (3)  Enter the gross income of a child in the "earned" field on the 336 Screen.  The system automatically deducts the exclusion and arrives at the child's countable earnings.                  
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	(4)  This deduction applies regardless of whether the child is the person entitled or a dependent on a veteran's or surviving spouse's award.



	b.  Child's Postsecondary Education Expenses -- 38 CFR 3.272(j)(2)



	(1)  This deduction applies only when a child has earned income in excess of the amount excluded by 38 CFR 3.272(j)(1).



	(2)  The amount deducted may not exceed the net amount of the child's earnings after the 38 CFR 3.272(j)(1) deduction.



	(3)  The deduction applies only to postsecondary (beyond the high school level) educational or vocational training programs.



	(4)  Deductible expenses include amounts paid for tuition, fees, books and necessary materials.



	(5)  This deduction applies regardless of whether the child is the person entitled or a dependent on a veteran's or surviving spouse's award.



	(6)  Enter amounts to be deducted under this provision in the "education expense" field on the 336 Screen.



	(7)  Do not allow a deduction for amounts paid from scholarships and grants since these are not countable income for Improved Pension purposes.  See paragraph 16.41b(17).



	c.  Hardship Exclusion from Children's Income



	(1)  General



	(a)  Under 38 CFR 3.23(d)(4), a veteran's annual income includes the income of each child of the veteran to the extent the child's income is available to or for the veteran unless, in the judgment of VA, it would work a hardship on the veteran to count the child's income.  Section 3.23(d)(5) contains similar language with respect to surviving spouse claimants.



	(b)  38 CFR 3.272(m) provides for a specific hardship exclusion from child income.  Section 3.23(d)(6) defines "hardship" for purposes of the exclusion.



	(2)  Exclusion Applies Only to Veteran and Surviving Spouse Claimants.  The hardship exclusion applies only to veteran and surviving spouse claimants.  It does not apply to children claiming pension in their own right.



	(3)  Consider Availability and 38 CFR 3.272(j) First.  Do not consider the hardship exclusion from children's income without first determining that the child's income is available to the veteran or surviving spouse (paragraph 16.27c) and determining that the income cannot be excluded under the earned income exclusion of 38 CFR 3.272(j)(1) or the postsecondary education expense deduction of 38 CFR 3.372(j)(2).  Consider the hardship exclusion only if a child still has countable income after applying the 38 CFR 3.272(j) deductions and excluding any child income that is not available to the veteran or surviving spouse.



Elements of Hardship Determination.  Under 38 CFR 3.23(d)(6), hardship exists if annual expenses necessary for reasonable family maintenance exceed the sum of countable annual 
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income plus pension entitlement.  To make a hardship determination, the following two figures must be compared:



	(a)  The sum of annual expenses necessary for reasonable family maintenance.



	(b)  The sum of countable annual income plus pension entitlement (before applying the hardship exclusion).



	(5)  Expenses Necessary for Reasonable Family Maintenance



	(a)  Annual expenses necessary for reasonable family maintenance include expenses for basic necessities (such as food, clothing, shelter, etc.) and other expenses, determined on a case-by-case basis, which are necessary to support a reasonable quality of life.



	(b)  Exclude expenditures for items which are not necessary to support a pensioner's reasonable quality of life such as luxuries, gambling and investments.



	(c)  Whether a particular expenditure is necessary to support a pensioner's reasonable quality of life is a judgment call for the adjudicator.



	(6)  Hardship Must be Claimed.  The claimant must allege that it would be a hardship to count a child's income before hardship is placed in issue.  Although the claimant does not have to use the word "hardship," development should be initiated only if there is a clear indication that hardship is being claimed.  VA Form 21-0571, Application for Exclusion of Children's Income, can be used to develop hardship claims.



	(7)  Sum of Countable Annual Income Plus Pension Entitlement Usually Equals MAPR.  The sum of countable annual income plus pension entitlement will usually equal the MAPR.  However, if countable income is in excess of the MAPR, the sum of countable annual income plus pension entitlement will also exceed the MAPR.



	EXAMPLE 1:  A veteran with a pending claim has IVAP of $13,000 effective December 1, 1989.  The MAPR for a veteran with two dependents effective December 1, 1989, is $10,014.  The sum of countable annual income plus pension entitlement effective December 1, 1989, is $13,000 ($13,000 + $0 = $13,000).



	EXAMPLE 2:  The MAPR for a veteran with two dependents effective December 1, 1989, is $10,014.  A veteran with two dependents has IVAP of $8,000 effective December 1, 1989.  The veteran's annual pension entitlement is $2,014.  The sum of countable annual income plus pension entitlement effective December 1, 1989, is $10,014 ($8,000 + $2,014 = $10,014).



NOTE:  Annual pension entitlement (which is added to countable income to make a child hardship determination) does not necessarily equal 12 times the claimant's monthly rate because monthly payments are rounded down to even dollar amounts under 38 CFR 3.29(b).  In example 2 above, the veteran actually receives annual pension of only $2,004 because of rounding.



	(8) Medical and Educational Expenses as Family Expenses.  Annual expenses necessary for reasonable family maintenance (family expenses) may not include any expenses which were considered in determining the countable income of the veteran or surviving spouse.  See 38 CFR 3.272(m).  This means that medical or educational expenses which were deducted from gross income in arriving at IVAP cannot be considered family expenses for purposes of the hardship exclusion.  The same expenses cannot be deducted twice.  However, medical or educational 
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expenses which could not be deducted from gross income in arriving at IVAP may be included in the computation of expenses necessary for reasonable family maintenance.



	(a)  Medical Expenses.  Normally, the only medical expenses which will qualify as family expenses are those which cannot be deducted under 38 CFR 3.272(g) because they are below 5 percent of the applicable MAPR.  See paragraph 16.31a(5).  If the claimant's total medical expenses are above the 5-percent threshold, only the amount below the threshold can be added to family expenses for hardship exclusion purposes.  If the claimant's total medical expenses are below the 5-percent threshold, all the medical expenses can be family expenses.



	(b)  Educational Expenses.  A child's postsecondary educational expenses may be deductible from earned income under 38 CFR 3.272(j)(2).  See paragraph 16.34b.  Therefore, in many instances a child's educational expenses will not qualify for exclusion under 3.272(j)(2) because they do not relate to postsecondary education or because the child who incurred the expenses did not have earned income.  Any educational expenses which are deductible under 3.272(j)(2) should be deducted under that provision.  If educational expenses cannot be deducted under 38 CFR 3.272(j)(2), consider them as family expenses.



	EXAMPLE 1:  A veteran with a running award reports total family income of $1,000.  The veteran's only established dependent is a child.  The child has income of $500 and the veteran has income of $500.  The veteran reports unreimbursed medical expenses of $400.  The veteran claims that it would cause a hardship to count the child's income.  The veteran reports family expenses of $8,500.  The $8,500 includes the $400 in medical expenses.  Treat the entire $400 as a family expense since the 5-percent medical expense threshold for a veteran with one dependent is $407 effective December 1, 1987.  By treating the $400 as a family expense, family IVAP can be reduced to $640.  The reduction of IVAP to $640 is arrived at as follows: IVAP before applying the hardship exclusion is $1,000 (the veteran's $500 + the child's $500).  The sum of countable annual income plus pension entitlement is $8,140 (IVAP of $1,000 plus VA pension of $7,140).  Subtract $8,140 from family expenses of $8,500 to arrive at the $360 hardship exclusion.  Subtract $360 from the child's $500 to get child's income of $140.  Add this to the veteran's $500 to get the new IVAP of $640.



	EXAMPLE 2:  The veteran has two children, Kathryn and Sarah.  Kathryn is a college student with tuition and book expenses of $1,000 per year.  Kathryn has no income.  Sarah has no school expenses but earns $6,000 per year; therefore, Sarah has countable income effective December 1, 1987, even after applying the child's earned income exclusion in 38 CFR 3.272(j)(1).  Kathryn has educational expenses which are potentially deductible under 38 CFR 3.272(j)(2) but she has no income.  Kathryn's educational expenses cannot be offset against Sarah's income.  However, Kathryn's educational expenses can be treated as family expenses if Sarah's income is available to the veteran and the veteran claims that it would cause a hardship to count it.



	(9)  Initial Hardship Determinations



	(a)  If the sum of countable annual income plus pension entitlement equals or exceeds claimed family expenses, hardship does not exist and no hardship deduction is permitted.



	(b)  If claimed family expenses exceed the sum of countable annual income plus pension entitlement, develop for a breakdown of claimed expenses (if not already of record) and determine if they are necessary for reasonable family maintenance.  An itemization of family expenses is always required for an initial hardship determination.  If it is determined that all claimed family expenses are necessary for reasonable family maintenance, exclude the amount by which the claimed expenses exceed the sum of countable annual income plus pension entitlement.



	(c)  If the expenses claimed by the beneficiary exceed the sum of countable annual income plus pension entitlement but it is decided that some expenses are not necessary for reasonable 
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family maintenance, determine if the expenses which are necessary for reasonable family maintenance are adequate to offset all children's income.  If so, no further development is necessary.



	(d)  If the expenses claimed by the beneficiary exceed the sum of countable annual income plus pension entitlement, it is determined that some expenses are not necessary for reasonable family maintenance and the disallowed expenses are needed to offset children's income, prepare an administrative decision for approval by an authorizer.  The issue is whether or not the expenses reported by the claimant are necessary for reasonable family maintenance.  The decision should clearly indicate which claimed expenses are not necessary for reasonable family maintenance and the reason why.  The DISCUSSION portion of the administrative decision should cite the definition of expenses necessary for reasonable family maintenance in 38 CFR 3.23(d)(6).



	(10)  Award Entries 



	(a)  No Apportionment Involved.  When the level of expenses necessary for reasonable family maintenance has been determined, enter the total allowed expenses in the HARDSHIP EXPENSES field on the 336 Screen.  The system will compute the amount of the hardship deduction and reduce countable child income by that amount.



	(b)  Apportioned Cases 



	1.  IVAP Does Not Exceed MAPR.   If there is an apportionment and IVAP (without consideration of the hardship exclusion) does not exceed the "dependency this award" MAPR, the entry in the HARDSHIP EXPENSES field on the 336 screen must be adjusted before the system can correctly compute the hardship deduction.  Subtract the "dependency this award" MAPR from the "total dependency" MAPR.  The difference should then be subtracted from total allowed family expenses and the result should be entered in the HARDSHIP EXPENSES field on the 336 screen.  Suppress the BDN-generated letter and send a dictated letter.



	EXAMPLE:  A veteran has a spouse and two children.  One child is out of custody and is receiving an apportionment.   IVAP (without consideration of the hardship exclusion) does not exceed the "dependency this award" MAPR.  It has been determined that total allowed family expenses are $16,000.  The "total dependency" MAPR for a veteran with 3 dependents effective December 1, 1990, is $11,769.  The "dependency this award" MAPR for a veteran with 2 dependents effective December 1, 1990, is $10,556.  $11,769 - $10,556 = $1,213.  $16,000 - $1,213 = $14,787.  Enter $14,787 in the HARDSHIP EXPENSES field on the 336 screen.  The system will then compute the correct child hardship deduction. 



	2.  IVAP Exceeds MAPR.  If there is an apportionment and IVAP (without consideration of the hardship exclusion) exceeds the "dependency this award" MAPR, enter total allowed family expenses in the HARDSHIP EXPENSES field on the 336 screen.  There is no need to adjust the HARDSHIP EXPENSES entry if IVAP exceeds the "dependency this award" MAPR.



	(11)  Effective Dates



	(a)  The amendments of 38 CFR 3.23(d) and 3.272(m) providing for the hardship exclusion were effective July 21, 1988.  These changes are not considered to be liberalizing legislation under 38 CFR 3.114(a) since the Improved pension law has always provided for exclusion of child income on the grounds of hardship or unavailability.



Apply 38 CFR 3.660(b) and 38 CFR 3.31 to determine the effective date of an increased rate of pension based on a change in child income.  In other words, recompute income for the EVR reporting period during which the hardship claim is received and make the adjustment effective the 
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beginning of that EVR reporting period (subject to 38 CFR 3.31).  This is the case regardless of whether the hardship claim comes in on the EVR or separate from the EVR.



	EXAMPLE:  A veteran's only dependent is a child.  The veteran's current EVR reporting period is February 1, 1988, through January 31, 1989.  On November 11, 1988, a claim for the hardship exclusion is received from the veteran.  Development reveals that the veteran is entitled to have $500 excluded from the child's income.  No other adjustments are required based on the EVR.  During January of 1988, the veteran received pension of $428 per month based on IVAP of $3,000.  After applying the hardship exclusion, IVAP for the period February 1, 1988, through January 31, 1989, goes down to $2,500.  Continue the $428 per month rate for February and award $470 per month effective March 1, 1988 (38 CFR 3.31).



	(12)  Changes in Level of Family Expenses



	(a)  EVR forms request expected year family expense information.  No attempt is made to verify received year family expenses.



	(b)   If the EVR shows a change in family expenses (up or down) which will not affect the amount of the hardship exclusion, update the HARDSHIP EXPENSES field on the 336 Screen.



	(c)  If the EVR shows an expected reduction in family expenses which will cause a reduction in the amount of the hardship exclusion for the next year, make the adjustment effective the beginning of the next EVR reporting period.



	(d)  If the beneficiary reports an increase in family expenses which will result in an increase in the amount of the hardship exclusion, determine if additional development is necessary to justify the increase in family expenses.  Once an initial hardship exclusion has been allowed, the amount of the exclusion may be increased without a new itemization of expenses as long as the claimed increase in family expenses appears reasonable.  If it is determined that no additional development is required or if development establishes that the increase is warranted, make the adjustment effective the beginning of the next EVR reporting period (subject to 38 CFR 3.31).



	EXAMPLE:  A hardship exclusion of $805 was established for a veteran.  On the veteran's EVR for the period February 1, 1988, through January 31, 1989, the veteran reports additional family expenses expected for the next year (February 1, 1989, through January 31, 1990).  The increased expenses, if allowed, would result in a child hardship exclusion of $1,038.  An adjudicator will review the file and determine if the level of claimed family expenses appears reasonable without further development.  Adjust the award effective February 1, 1989, subject to 38 CFR 3.31, to allow the higher exclusion.



	(e)  Do not attempt to verify family expenses which have already been allowed.  However, if a beneficiary reports a change in family expenses for a retroactive period and the change will affect the rate of pension payable, adjust (subject to 38 CFR 3.31) effective the beginning of the EVR reporting period during which the change occurred, or the date the hardship exclusion was first allowed on the award, whichever is later.



	(13)  MAPR Changes.  If there is an increase in the MAPR, e.g., as the result of a COLA adjustment, the sum of countable annual income plus pension entitlement will also go up.  This means that the amount of the child hardship exclusion will decrease (assuming no change in the level of family expenses).  If this causes a reduction in the rate of VA pension, adjust the award effective the first of the month after the date of the COLA/MAPR increase.  See paragraph 16.36d(1)(b).
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16.35  DEDUCTIONS FROM SPECIFIC INCOME



	a.  Deductions from Gross Business Income



	(1)  If a beneficiary has income from rentals or operation of a business, determine countable income by deducting reasonable operating expenses from gross income.  See 38 CFR 3.271(c).



	(2)  Enter NET profit from rentals or operation of a business in the appropriate field on the 306 Screen.



	(3)  Depreciation is not a deductible expense.



	(4)  Do not offset a loss sustained in operation of a business enterprise against income derived from other sources.



	(5)  The cost of purchase of a capital asset such as a piece of durable equipment is not deductible.  The theory is that the capital asset will retain its value except to the extent it is diminished through depreciation, and depreciation is not deductible.  Amounts expended on supplies which are consumed in the course of the business are deductible.



	(6)  If rental or business property is mortgaged, payments of interest on the mortgage are deductible from business or rental income but payments of principal are not deductible.



	b.  Disability/Death Expenses -- 38 CFR 3.271(g)



	(1)  If a claimant is awarded benefits based on permanent and total disability or death, expenses incurred in securing the award are deductible directly from the award.  Attorneys' fees and medical bills are the sorts of expenses that can be deducted.



	(2)  The underlying theory is that the claimant should be charged income only for the amount of the award that is over and above amounts that had to be expended in securing the award.



	(3)  Awards from the Social Security Administration, Office of Workers' Compensation, Department of Labor and the Railroad Retirement Board are subject to this deduction as are awards pursuant to any workers' compensation or employers' liability statute.



	(4)  This deduction also applies to private lawsuits and settlements.  The amount received is countable income but the claimant can deduct an attorney's fees, medical expenses and other expenses related to the recovery.



	(5)  This exclusion is applied but one time, i.e., when the disability or death benefits are initially awarded.



	(a)  After this one-time (nonrecurring) exclusion, any ongoing medical expenses are deductible only as medical expense deductions under 38 CFR 3.272(g).  See paragraph 16.31.



	(b)  The same amounts that are deducted from disability or death income under 38 CFR 3.271(g) cannot also be allowed as deductible medical expenses under 38 CFR 3.272(g).  Medical expenses paid after the effective date of a disability award should be deducted as medical expenses under 38 CFR 3.272(g).



	(c)  Medical or legal expenses paid prior to the pension effective date can be deducted from an award under 38 CFR 3.271(g) provided the expenses are directly related to the incident or the recovery of an award or settlement.
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	(6)  Use VA Form 21-8416, Request for Information Concerning Medical, Legal, and Other Expenses, to develop unreimbursed amounts the claimant has actually paid in connection with a disability/death award.  Do not deduct any amounts that have not actually been paid by the claimant.



	(7)  Enter the gross amount of the award on the 306 Screen.  Enter deductible expenses incurred in connection with an award of Social Security in the "Social Security Expense" field on the 306 Screen.  Enter all other expenses in the "Other Retirement Expense" field on the 306 screen.  The amount deducted cannot exceed the amount of the award.  The system will compute net countable income.
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SUBCHAPTER VII.  IMPROVED PENSION -- ADJUSTMENTS BASED ON CHANGES IN STATUS



16.36  ADJUSTMENTS BASED ON CHANGES IN INCOME OR NET WORTH



	a.  Adjustments Based on Changes in Income.  The income counting procedures in paragraph 16.23 apply equally to running, original and reopened awards.



	b.  Time Limit to Furnish Amended Income Information



	(1)  Time Limit to Furnish Amended Income Information to Increase Rate



	(a)  Title 38 CFR 3.660(b)(1) sets out the time limit for submitting new evidence to get a higher rate for a particular income year.  For an original award or a reopened award after a period of nonentitlement, the "income year" is the initial period.  See paragraph 16.23i(1).  Otherwise, the income year is the EVR reporting period.  Effective January 1, 1995, the EVR reporting period is the applicable calendar year.



	(b)  Title 38 CFR 3.660(b)(1) provides that where pension was paid at a lower rate based on anticipated income, pension may be increased in accordance with the facts found if satisfactory evidence of entitlement is received within the same or next calendar year.



	(c)  "The same calendar year" in 38 CFR 3.660(b)(1) refers to the calendar year during which the EVR reporting period or initial period ENDS.  (See paragraph 16.23i(1) for the meaning of the term "initial period.")  Therefore, a claimant has until the beginning of the second calendar year commencing after the calendar year during which the EVR reporting period ends to submit satisfactory evidence of entitlement for the EVR reporting period in question.  Note that if the EVR reporting period coincides with the calendar year (as is the case after January 1, 1995), the EVR reporting period will begin and end during the same calendar year.



	EXAMPLE 1:  A veteran's EVR reporting period is April 1, 1989, through March 31, 1990.  The "same calendar year" in 38 CFR 3.660(b)(1) refers to 1990, the calendar year during which the EVR reporting period ends.  Therefore, the veteran has all of 1990 and all of 1991 to submit additional unreimbursed medical expenses for the period April 1, 1989, through March 31, 1990.



	EXAMPLE 2:  A veteran's EVR reporting period is January 1, 1989, through December 31, 1989.  The "same calendar year" in 38 CFR 3.660(b)(1) refers to 1989, the calendar year during which the EVR reporting period ends.  Therefore, the veteran has until January 1, 1991, to submit unreimbursed medical expenses for the period January 1, 1989, through December 31, 1989.



	EXAMPLE 3:  A veteran's EVR reporting period is December 1, 1989, through November 30, 1990.  The veteran previously reported receipt of $500 nonrecurring income on April 1, 1990.  It was counted for a 12-month period from May 1, 1990, through May 1, 1991.  The veteran in this example has until January 1, 1992, to submit satisfactory evidence that the amount of nonrecurring income received on April 1, 1990, was less than $500.



	EXAMPLE 4:  A veteran is on a May through April EVR reporting cycle.  The veteran has been charged recurring retirement income of $100 per month for several years.  On October 28, 1990, the veteran submits a statement from the payor of the retirement check which shows that the retirement payments were reduced to $80 per month effective February 13, 1987.  The veteran asks that pension be adjusted effective March 1, 1987, to charge recurring income of $960 per year rather than $1,200 per year.  The change in recurring income occurred during the EVR reporting period May 1, 1986, through April 30, 1987.  The "same calendar year" is 1987.  The veteran has until January 1, 1989, to submit amended income information for the EVR reporting period May 1, 1986, through April 30, 1987.  The earliest the recurring 
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income could be adjusted is May 1, 1988 (subject to 38 CFR 3.31).  The EVR reporting period May 1, 1988, through April 30, 1989, ends in calendar year 1989.  Therefore, amended income information for that EVR reporting period can be submitted until January 1, 1991.  The report submitted on October 28, 1990, is timely for the EVR reporting period May 1, 1988, through April 30, 1989.



	(d)  Title 38 CFR 3.660(b) speaks in terms of establishing entitlement to benefits if "satisfactory evidence" is received within specified time limits.  This means that evidence adequate to support award action must be date stamped into VA by the critical date.  See paragraph 16.04b(5).



	(2)  Time Limit to Submit Amended Income Information to Reduce Overpayment.  Under 38 CFR 3.652(b) there is no time limit to submit evidence of continued eligibility (such as income evidence) for the purpose of reducing an overpayment.  However, the evidence submitted must relate to the EVR reporting period during which the overpayment was created. 



	EXAMPLE:  An overpayment is created in the veteran's account because income for the EVR reporting period April 1, 1989, through March 31, 1990, was greater than anticipated.  On September 29, 1995, the veteran submits evidence of medical expenses paid during the period April 1, 1989, through March 31, 1990.  These expenses can be used to reduce the overpayment but cannot be used to pay retroactive benefits.



NOTE:  Under 38 CFR 3.661(b)(2)(ii) there is no time limit for filing new income information to reduce an overpayment created for failure to return an EVR.



	(3)   Time Limit to Submit Amended Income Information when Award is Terminated for Excessive Income.  When a running award is terminated because of excessive income, 38 CFR 3.660(b) determines the time limit to submit new income information.  Note that the 3.660(b) time limits cannot be extended because of a delay in notifying the beneficiary of the termination.  See paragraph 16.04a(2).



	(a)  Continuing Entitlement Established.  The veteran has until the beginning of the second calendar year commencing after the calendar during which that EVR reporting period or initial period ends to establish continuing entitlement for the income counting period during which the termination occurred.  See paragraph 16.23i(1) for the meaning of the term "initial period."



	EXAMPLE:  The veteran has a running award.  The veteran's EVR for the period November 1, 1989, through October 31, 1990, shows that the veteran won $15,000 in the lottery on August 7, 1990.  The award is terminated September 1, 1990, for excessive income.  The veteran has until January 1, 1992, to submit evidence of continuing entitlement (e.g., deductible expenses) from September 1, 1990.



NOTE:   In the above EXAMPLE, if the veteran responded before January 1, 1992, with information establishing uninterrupted entitlement for the EVR reporting period November 1, 1989, through October 31, 1990, the amount of time the veteran would have to establish entitlement for the following EVR reporting period (November 1, 1990, through October 31, 1991), is determined by whether the veteran had previously submitted income information for that period.  If the veteran had not previously submitted income information for the period November 1, 1990, through October 31, 1991, the veteran would have 12 months from the date of request by VA to furnish the required evidence.  If, however, income evidence for the period November 1, 1990, through October 31, 1991, had previously been submitted but benefits were not awarded because it appeared income was excessive, 38 CFR 3.660(b)(1) would apply and the veteran would have until January 1, 1993 to submit evidence establishing entitlement for the period November 1, 1990, through October 31, 1991.



	(b)  Payment of Pension After a Break in Entitlement.  The time limit to submit evidence to establishing entitlement after a break in entitlement is determined by 38 CFR 3.660(b)(2).  That is, the claimant has 2 years from the date of termination to submit evidence establishing entitlement from 12 �December 15, 1995	M21-1, Part IV
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months after the date of termination.  If the claimant reestablishes entitlement from a date which is 12 months from the date of termination, 38 CFR 3.31 is for application in determining the proper payment date.



	EXAMPLE 1:  The veteran has a running award.  The veteran's EVR reporting period is November 1, 1989, through October 31, 1990.   On September 28, 1990, notice is received that the veteran won $15,000 in the lottery on August 7, 1990.  The award is terminated September 1, 1990, for excessive income.  The veteran was notified of the termination on December 15, 1990.  The veteran has until September 1, 1992, to submit evidence establishing entitlement from September 1, 1991, (with an October 1, 1991, payment date).



NOTE:  Before resuming payments from September 1, 1991 (with an October 1, 1991, payment date) develop for complete income and expense information for the EVR reporting periods November 1, 1989, through October 31, 1990, and November 1, 1990, through October 31, 1991. 



	EXAMPLE 2:  The veteran's EVR reporting period extended from November 1, 1990, through October 31, 1991.  On May 5, 1991, the veteran wins the lottery and the lump sum income makes IVAP excessive.  The award was terminated effective June 1, 1991, and the veteran is notified of the termination on August 7, 1991.  On March 14, 1992, the veteran submitted medical expenses for the period November 1, 1990, through October 31, 1991.  Those expense brought IVAP for the period  November 1, 1990, through October 31, 1991, below the income limit and permitted resumption of payments for the period June 1, 1991, through October 31, 1991.  Income was again excessive effective November 1, 1991.  The veteran has until June 1, 1993, to submit satisfactory evidence of entitlement from June 1, 1992, and permit resumption of payments from July 1, 1992.



	EXAMPLE 3:  The veteran's EVR reporting period extended from November 1, 1990, through October 31, 1991.  On May 5, 1991, the veteran won the lottery and the lump sum income made IVAP excessive.  The award was terminated effective June 1, 1991, and the veteran was notified of the termination on August 7, 1991.  On August 7, 1993, the veteran reopened the claim.  An award was made with an effective date of August 7, 1993, and a payment date of September 1, 1993.  Income received before August 7, 1993, is not countable.  See paragraphs 16.23f and 16.23i.



	(c)  Income Information Submitted to Reduce Overpayment.  As indicated in subparagraph b(2) above, there is no time limit for submitting income information for the purpose of reducing an overpayment as long as the income information relates to the EVR reporting period during which the overpayment was created.



	c.  Adjustments Based on Changes in Net Worth



	(1)  Termination for Excessive Net Worth.  If the net worth of a beneficiary with a running award becomes excessive, determine the date from which net worth became excessive and stop the award under reason code 12 effective the first of the following calendar year (unless an earlier termination date is appropriate because of excessive income or for other reasons).



	EXAMPLE 1:  A veteran with a running award wins $100,000 in the Irish Sweepstakes on October 28, 1989.  Stop the award effective November 1, 1989.  See paragraph 16.23a.



	EXAMPLE 2:  A veteran with a running award owns a painting by a famous artist valued at $30,000.  The artist dies on June 24, 1989, and the value of the painting immediately goes up to $100,000.  Adjudication determines that the painting valued at $100,000 makes the veteran's net worth excessive effective June 24, 1989.  The award should be stopped effective January 1, 1990, unless an earlier termination date is required for some other reason.

�
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NOTE:  If the claimant fails to disclose asset information and it is later determined that net worth was excessive from the effective date of the award, stop the award from date of inception.  The claimant was never properly entitled to pension.



	(2)  Resumption Based on Reconsideration of Net Worth



	(a)  If it is determined that net worth is no longer excessive, resume the award from the date that net worth ceased to be excessive (subject to 38 CFR 3.31).



	(b)  However, if the claim has been "finally adjudicated" under 38 CFR 3.160(d) because 1 year has expired from the date of notice of the termination or the date of denial on appellate review, the award cannot be resumed earlier than date of claim (subject to 38 CFR 3.31).  See 38 CFR 3.660(d).



	EXAMPLE 1:  A veteran with a running award wins $100,000 in the Irish Sweepstakes on October 28, 1989.  The award is stopped effective November 1, 1989, because of excessive income.  The veteran reopens the claim on November 11, 1990.  The veteran claims no income from any source.  Adjudication writes to the veteran inquiring as to whether the veteran still has the $100,000 and, if so, whether any interest is received from the $100,000.  The veteran writes back and states that he still has the $100,000 but that he keeps the money under his mattress and no interest is received.  Adjudication disallows the claim for excessive net worth on December 24, 1990.  On December 27, 1990, the veteran loses the $100,000 in a burglary.  The veteran reopens the claim on January 3, 1991.  Assuming the veteran still has no income, pension can be awarded effective December 27, 1990 (subject to 38 CFR 3.31).



	EXAMPLE 2:  Same facts as example 1 above but the veteran waits until December 28, 1991, to reopen the claim based on reduced net worth.  The earliest date pension can be awarded is December 28, 1991 (subject to 38 CFR 3.31).



	d.  COLA Adjustments.  Cost-of-living adjustments in other benefits affect the rate of Improved Pension payable.  



	(1)  Social Security 



	(a)  No Reduction in Improved Pension Rate.   Normally, a Social Security COLA adjustment will not reduce the rate of Improved Pension because the Improved Pension MAPR always increases at the same time and by the same percentage as the rate of Social Security.  See 38 CFR 3.27.  If the Social Security COLA does not reduce the rate of VA pension, count the increased rate of Social Security from the effective date of the COLA.  This is an exception to the general rule that increased income is counted from the first of the month after the month during which it is received.  



	EXAMPLE:  The veteran is receiving Improved Pension based on Social Security of $3,000 per year.  Effective December 1, 1990, the rate of Social Security goes up to $3,168 as a result of the COLA.  Pay $330 per month based on IVAP of $3,168 from December 1, 1990.



	(b)  Reduction in Rate of Improved Pension.  If deductible expenses are a factor, a beneficiary's rate of Improved Pension may go down as the result of a Social Security COLA.  This happens most often when a claimant's annual rate of Social Security approaches the applicable MAPR.  If a Social Security COLA adjustment results in a decrease in the rate of Improved Pension, make the adjustment effective the first of the month after the effective date of the COLA/MAPR increase.  Use the following procedure:  Enter a 306 screen for January 1 (assuming a December 1, COLA) but omit a December 1, 306 screen.  Allow the system to generate an award.  Depending upon when the award is processed and whether a retroactive adjustment is involved, you may or may not need a December 1 line.  If no December 1 line is needed, make the adjustment effective January 1st and change the January 1 reason code to "37."   If a December 1 line is required, go back and change the December 1 reason code to "96" and establish a type "1" withholding for 
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the difference between the generated rate and the rate in effect prior to December 1.  Then change the January 1, reason code to "37" and zero out the type "1" withholding on the January 1 line.  This should generate the proper rate and produce an acceptable award letter.  See the EXAMPLE below and the EXAMPLES under subparagraphs d(3) and (4).  



NOTE:  If the adjustment will result in reduction of a running award, it is necessary to furnish predetermination notice of the proposed reduction.  Do not adjust the award until at least 60 days after the notice to the beneficiary (unless the beneficiary requests the reduction).



	EXAMPLE:  A veteran is receiving Improved Pension of $102 per month based on IVAP of $5,538.  The veteran receives Social Security of $7,200 per year but has continuing medical expenses of $2,000 per year.  Effective December 1, 1990, the annual rate of Social Security goes up to $7,584 because of the COLA.  This increases IVAP to $5,940 and reduces the veteran's monthly rate of pension to $99.  Allow the system to generate an award but do not enter a December 1, 1990, 306 screen.  The system generates a January 1, 1991, line on the 403 screen.   The monthly rate is $99 based on IVAP of $5,940.  The system does not generate a December 1, 306 screen.  Change the January 1 reason code to "37" and allow the award to process without a December 1 line.  



	(2)  Other Benefit Programs.  If a VA beneficiary receives additional income because of a COLA adjustment in a benefit program other than Social Security, count the additional income from the first of the month after the month during which it is actually received.  If a beneficiary's Civil Service Annuity increases effective December 1 because of a COLA, the increased rate will be received by the beneficiary during January.  Therefore, count the increased rate of Civil Service from February 1.  This is the case regardless of whether the award is running at the time of the COLA.  If a beneficiary's rate of Black Lung benefits increases January 1 because of a COLA, count the increased rate of Black Lung benefits from March 1 since the increased rate will be received during February.



	(3)  Original, Reopened, Suspended Awards.  If the Social Security or other benefit COLA occurs before an original or reopened award is processed or when an award is in suspense, adjustments for changes in the rate of Social Security are the same as if the award were running at the time of the COLA.  However, if the COLA reduces the rate of VA pension when the award is not in a running status, no predetermination notice of the reduction is required.



	EXAMPLE:  A veteran's award is effective March 14, 1990, with a payment date of April 1, 1990.  However, the original award is not authorized until February 13, 1991.  From April 1, 1990, the veteran is entitled to an  Improved pension rate of $102 per month based on IVAP of $5,538.  The veteran receives Social Security of $7,200 per year and has continuing medical expenses of $2,000 per year.  Effective December 1, 1990, the annual rate of Social Security goes up to $7,584 because of the COLA.  This increases IVAP to $5,940 and reduces the veteran's monthly rate ofpension to $99.  Enter 306 screens for April 1, 1990, and January 1, 1991.  Do not enter a 306 screen for December 1, 1990.  The original award should pay $102 per month from April 1, 1990, with a reduction to $99 per month effective January 1, 1991.  There will be a December 1, 1990, generated award line paying $132 based on the continued preCOLA IVAP of $5,538.  Change the 403 screen to protect (using reason code 96) the $102 rate on December 1, 1990, and show a type "1" withholding of $30.  Change the January 1, 1991, reason code from 11 to 37, and zero out the withholding.



	(4)  Retroactive Increases.  Apply the principles in this subparagraph even if the beneficiary subsequently establishes entitlement to a retroactive increase because of a reduction in countable income.



	EXAMPLE 1:  A veteran is receiving Improved pension of $102 per month based on IVAP of $5,538.  The veteran receives Social Security of $7,200 per year but has continuing medical expenses of $2,000 per year.  Effective December 1, 1990, the annual rate of Social Security goes up to $7,584 because of the COLA.  This increases IVAP to $5,940 and reduces the veteran's monthly rate of pension to $99 from 
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January 1, 1991.  The veteran is on a June through May EVR reporting cycle.  At the end of the EVR reporting period the veteran reports having paid medical expenses of $2,120.  The veteran is now entitled to $112 per month based on IVAP of $5,418 from June 1, 1990 with a payment date of July 1, 1990.  The rate goes down to $109 per month based on IVAP of $5,820 after the Social Security COLA.  The reduction is still effective January 1, 1991.  Complete 306 screens for July 1, 1990, January 1, 1991, and June 1, 1991 (to reduce the medical expenses back to the $2,000 level).  The 403 screen should be changed to show reason code 96 and a type "1" withholding on the December 1, 1990, line and to show reason code 37 and zero the withholding on the January 1, 1991 line.



	EXAMPLE 2:  A veteran is receiving Improved Pension of $313 per month based on Railroad Retirement benefits of $3,000 per year.  The December 1, 1990, Railroad Retirement COLA increases the veteran's IVAP to $3,162.  The Railroad Retirement COLA is received during January of 1991 and should be counted from February 1, 1991.  The veteran subsequently reports medical expenses of $800 for the EVR reporting period June 1, 1990, through May 31, 1991.  The award should pay $352 per month based on IVAP of $2,538 from July 1, 1990; $381 per month based on IVAP of $2,556 from December 1, 1990; $367 based on IVAP of $2,718 from February 1, 1991; and $330 based on IVAP of $3,162 from June 1, 1991 (to remove the $800 medical expenses).



16.37  ADJUSTMENT FOR LOSS OF DISABILITY SOCIAL SECURITY



	a.  Beneficiary's Right to Benefits During Appeal.  If the Social Security Administration (SSA) determines that a beneficiary receiving disability benefits is no longer disabled, the beneficiary may appeal the determination and may elect to have benefits continue during the appeal process.  This election is made on the condition that payments issued after the initial termination date will have to be repaid if the SSA's decision is upheld on appeal.



	b.  Rate During Appeal



	(1)  The beneficiary may not elect to receive a reduced rate of Social Security disability benefits during the appeal but may elect to have the basic benefit continue while payments for eligible dependents in the household are stopped.



	(2)  Alternatively, the beneficiary may elect to have the basic benefit terminated and have payments for one or more dependents in the household continue.



	(3)  The beneficiary's election does not control a dependent outside the household whose payments are contingent on the beneficiary's entitlement.  Such a dependent, however, is given the right to elect to have benefits continue during the appeal by accepting responsibility for the overpayment if the appeal is unsuccessful.



	(4)  A beneficiary who is 62 years old or older may elect to receive retirement benefits in lieu of disability benefits while the appeal of the disability determination is pending.



	c.  Report of Terminated Disability Social Security Received 



	(1)  If the beneficiary reports that disability Social Security benefits have been terminated, do not increase VA pension benefits unless there is on file a statement from the beneficiary to the effect that the beneficiary and any dependents, if applicable:



	(a)  No longer receive Social Security and



	(b)  Either will not appeal the SSA's decision or have elected to receive no benefits during the pendency of the appeal.
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	(2)  If the beneficiary has elected to receive benefits for certain dependents, the statement must specify the dependents for whom payments will continue.



	d.  Referral to Rating Board.  If the SSA determines that a veteran is no longer eligible for Social Security disability benefits, refer the file to the rating board for review.  The rating board will determine if additional development is necessary to ascertain if the veteran remains permanently and totally disabled for pension purposes.



	e.  End Products.  If development is required under this paragraph, control the issue under end product 150 until such time as the award can be adjusted for reduced income or a determination is made that no adjustment is in order, i.e., the beneficiary will continue to receive unreduced Social Security during the appeal.  If the income issue is resolved before the case is referred to the rating board, take the 150 end product and establish a separate end product 310 for rating board review of the veteran's disabilities.



16.38  DEATH PENSION AWARD TERMINATED  --  OTHER BENEFICIARIES



Method of Termination.  A stop pay does not generate a letter.  Therefore, if benefits are stopped by use of a stop pay transaction, send a locally generated letter of explanation to the beneficiary.  An amended award transaction does generate a letter so if benefits are stopped by use of an amended award transaction, a locally generated letter of explanation is needed only if the generated letter is inadequate to inform the beneficiary.



	b.  Entitlement of In-Custody Children.  If the surviving spouse's entitlement to pension ceases because of excessive income or net worth, the entitlement of all children in the surviving spouse's legal custody also ceases.  The children can become entitled in their own right only if the surviving spouse dies or remarries or if the children are removed from the surviving spouse's LEGAL custody.



NOTE:  See paragraph 16.26d on determining the legal custody of a child.



	c.  Entitlement of Out-of-Custody Children.  The termination of an award to a surviving spouse has no impact on any award being made to children who are out of the surviving spouse's legal custody.



	d.  Remarriage of Surviving Spouse.  If a surviving spouse remarries, Improved Pension entitlement is lost.  See 38 CFR 3.500(n)(1).  If it appears that a child may be entitled to pension in his or her own right, initiate development to determine the income of the child, parent and stepparent.  See paragraph 16.21d(2).



	e.  Child's Award Terminated -- Other Beneficiaries.  If there is no surviving spouse or if a child is out of the surviving spouse's legal custody, the child's entitlement is completely independent of any benefits paid to any other beneficiary.  The adjustment or termination of such an award has no impact on any other beneficiaries unless the other beneficiaries are receiving 306 or Old Law pension.
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SUBCHAPTER VIII.  IMPROVED PENSION -- NET WORTH/PROPERTY TRANSFERS



16.39  NET WORTH DETERMINATIONS



	a.  General.  Paragraph 16.04c sets out basic guidelines for net worth determinations.  The procedures in paragraph 16.04c are fully applicable to Improved Pension.  This paragraph applies only to Improved Pension.



	b.  Net Worth of Spouse Considered.  The net worth of the veteran's spouse (including separate property) is a factor in Improved Pension cases.  Disallow the pension claim if, after considering all family income and the net worth of the veteran and spouse, it appears reasonable that some part of the estates of the veteran and spouse should be consumed for the veteran's maintenance.



	c.  Net Worth of Dependent Child



	(1)  The net worth of the child of a veteran or surviving spouse can also be a factor for Improved Pension purposes.  However, do not add the child's net worth to that of the payee.  Evaluate the child's net worth independently and if the child's net worth is excessive, remove the child from the award under 38 CFR 3.274(e).



	(2)  Do not remove a child from an award regardless of the child's net worth if the effect of removing the child (and the child's income) would be to increase the rate of pension.  In this situation, disregard the child's net worth as long as the presence of the child on the veteran's or surviving spouse's award results in a lower rate of pension.



	d.  Net Worth of Child Entitled in Own Right.  Deny benefits for a child claimant if, after considering the income and net worth of the child and the net worth of the person legally responsible for the child's support, it appears reasonable that some part of the child's or custodian's estates be consumed for the child's support.  If the child is in the LEGAL custody of an institution or government agency and not in the legal custody of any person, consider only the income and net worth of the child.



	e.  Administrative Decision Requirements.  Net worth is always an issue in the adjudication of an Improved Pension claim.  The decision as to whether a claimant's net worth is excessive depends on the facts of each individual case.  Complete VA Form 21-5427, "Corpus of Estate Decision," if it is determined that net worth is a bar to pension entitlement or if a claimant has an estate of $80,000 or more and it is determined that net worth is not a bar.  See paragraph 16.04c(9).



	f.  Effective Date of Termination or Reduction.  If an award of Improved Pension is to be terminated because of excessive net worth or a child is to be removed from an Improved Pension award because of excessive net worth, terminate or reduce effective January 1 of the year following the calendar year during which net worth is determined to have become excessive (38 CFR 3.660(a)(2)).



	g.  Adjustments Based on Changes in Net Worth.  See paragraph 16.36c.



16.40  SALE OR TRANSFER OF REAL OR PERSONAL PROPERTY



	a.  General Rule.  Income received from the sale of property is viewed as a conversion of assets and is not countable income for Improved Pension purposes unless:



	(1)  Property is sold in the course of operating a business or



	(2)  Income from sale of property is received by the claimant in installments.
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	b.  Sales in the Course of Business.  If a beneficiary who operates a business sells property or merchandise in connection with the business, add any profit received from sale of the property to other income of the business.  See paragraph 16.35a.



	c.  Installment Sales.  If a claimant or dependent sells property and receives payment in installments, count as income any amounts received over and above the sales price, but not until an amount equal to the sales price has been received by the seller.



NOTE:  For Section 306 and Old Law pension, only interest is counted on a sale which occurs before the date of pension entitlement.  See paragraph 16.12.  For Improved Pension installment sales, the principles in this subparagraph apply regardless of whether the sale occurred before or after the date of entitlement to VA pension.



	(1)  An "installment sale" for purposes of this chapter is any sale in which the seller receives more than the sales price over the course of the transaction.  The actual number of installments is irrelevant.



	EXAMPLE:  A veteran sells his house for $80,000.  The veteran receives a cash payment of $40,000 and a cash payment of $45,000.  This is an "installment sale" for VA pension purposes and $5,000 is countable as interest income when the veteran receives the $45,000.



	(2)  Ensure the following information is of record before attempting to compute countable income from sale of property:



	(a)  The sales price.



	(b)  The amount of the downpayment.



	(c)  The date the first installment payment will be received.



	(d)  The frequency of installment payments.



	(e)  The amount of each installment payment.



	(f)  The date the last installment payment will be received.



	(3)  It is not necessary to distinguish between payment of principal and interest in the installment sale context.  As soon as the downpayment and installment payments received by the beneficiary equal the sales price, all subsequent installment payments constitute countable IVAP.



	EXAMPLE:  A veteran reports the sale of a house for $60,000 on January 1, 1988.  The veteran received $20,000 down and will receive installment payments of $420 per month for the next 10 years.  The veteran's return from the sale of property will exceed $60,000 during December of 1995.  Charge recurring income of $420 per month effective January 1, 1996.



	(4)  Previously, if a beneficiary received income from a sale of property which occurred before the date the beneficiary became entitled to pension, only interest from the sale of property was countable income.  If a case where income from sale of property is being counted under the old rule is encountered, continue to count interest only.  Do not attempt to apply the current rule on sale of property unless to do so would clearly be to the payee's advantage.



	(5)  Once the date from which to count installment payments has been determined, place a flash in the file and establish a master record control (reason code 30) via the DIAR command for the month prior to 
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that during which installment income will be countable.  When the control matures, process an amended award to charge the installment payments as "other" income.



	d.  Asset Transfers



	(1)   A claimant may attempt to reduce net worth or countable income by transferring property to another person without actually giving up all rights in the property.



	(a)  No sale or gift of property to a member of the same household will reduce the claimant's net worth or IVAP.



	(b)   No sale or gift of property to a person outside the claimant's household will reduce net worth or IVAP unless the claimant can demonstrate that there has been an actual relinquishment of rights to the property and income from the property.



	(2)  If a transferee takes legal title to the property and receives income from the property, a true transfer is deemed to have occurred.  However, if the transferee turns income from the property back to the claimant, the income is countable under 38 CFR 3.271 as a gift of money.  See 38 CFR 3.276b.



	(3)  If a claimant transfers a partial interest in property to a person who is outside the claimant's household, the claimant's net worth and income are reduced in proportion to the percentage of the asset transferred.



	EXAMPLE 1:  A veteran transfers a 1/3 interest in a business to a nephew who lives outside the veteran's household.  The veteran should be charged with 2/3 of the value of the business for net worth purposes and with 2/3 of the net income of the business.



	EXAMPLE 2:  A veteran has a $10,000 certificate of deposit.  The veteran adds an adult child who does not live in the veteran's household as joint owner.  The legal effect of this transaction is to give each joint owner an undivided 1/2 interest in the CD.  The value of the CD is reduced to $5,000 for net worth purposes 



and only 1/2 of the interest earned by the CD should be counted as income in determining the veteran's IVAP.



	EXAMPLE 3:  A veteran has a $10,000 certificate of deposit.  The veteran adds an adult child who lives in the same household as joint owner of the CD.  The legal effect of this transaction is to give each joint owner an undivided 1/2 interest in the CD.  The value of the CD is still $10,000 for net worth purposes and all of the interest earned by the CD should be counted as income in determining the veteran's IVAP.  This is the case regardless of who reports the income from the CD for IRS purposes.



	EXAMPLE 4:  A veteran has a $10,000 certificate of deposit.  The veteran and an adult child who lives in the same household are joint owners of the CD and were joint owners before the date the veteran became entitled to pension.  Each joint owner has an undivided 1/2 interest in the CD.  The value of the CD is $5,000 for net worth purposes and only 1/2 of the interest earned by the CD should be counted as income in determining the veteran's IVAP.



	e.  Life Estates 



	(1)   A life estate is an estate which is limited in duration to the life or lives of a particular individual or individuals and is non-inheritable.  The life tenant is the owner of the property during his or her life, and is entitled to exclusive possession and control of the property. 
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	(2)   Where a claimant transfers an interest in property to someone other than a relative residing in the claimant's household, retaining a life estate in the property, 38 C.F.R. 3.276(b) requires that the transfer be disregarded in determining the claimant's net worth for Improved Pension purposes because the life tenant retains an ownership interest in the property during his or her lifetime.



	(3)   Compute the value of the property for Improved Pension purposes based on the market value of the property, less mortgages and encumbrances, without regard to the purported transfer.
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SUBCHAPTER IX.  IMPROVED PENSION -- COUNTING SPECIFIC TYPES OF INCOME



16.41  SPECIFIC ITEMS OF INCOME -- EXCLUSIONS AND INCLUSIONS



	a.  General



	(1)  The general rule set out at 38 CFR 3.271 is that all income is countable unless specifically excluded by 38 CFR 3.272.



	(2)  Certain items are not countable either because they are not considered to be "income" under 38 CFR 3.271 or because they are deemed to fall under one of the specific exclusions in 38 CFR 3.272.



	(3)  This paragraph furnishes guidance on treatment of specific types of income.  Obviously, not all situations can be covered.  If questions arise about how to handle specific types of income, contact Compensation and Pension Service Projects Staff (213B).



	b.  Income Exclusions



	(1)  Welfare, SSI, and Subsidized Drug Program.  Generally, any type of benefit which is payable based on the claimant's financial need is not counted.  Additionally, any savings received under the Medicare Prescription Drug, Improvement, and Modernization Act (MMA) is not counted.  See 38 CFR 3.272(a)



	(2)  Maintenance.  The value of maintenance is not counted.  In other words, if someone furnishes a claimant free room and board or pays the claimant's bills, the value of room and board or the amount of the extinguished debt is not countable.  Regular cash contributions can be considered maintenance (and not be counted as income) if the evidence establishes that the donor has assumed all or part of the burden of regular maintenance of the claimant and that cash contributions are used by the claimant to pay for basic necessities such as food, housing, etc.  Cash contributions which are sporadic or in amounts in excess of what is required for regular maintenance should be considered gifts which are countable for Improved pension purposes.  See paragraph 16.41c(8).



	(3)  Proceeds of Casualty Insurance.  If a claimant loses property due to fire, flood, theft, etc., and the claimant collects on an insurance policy, the amount received is not countable as long as it does not exceed the value of the lost property.  See 38 CFR 3.272(d).



	(4)  Profit from Sale of Property.  If a claimant enters into an occasional  sale of property, the claimant does not receive countable income (unless it is an installment sale) even if the amount received exceeds the value of the property.  However, profit from sale of property is countable if the claimant sells the property as part of a regular business.  See paragraph 16.40.



	(5)  Income from Domestic Volunteer Service Act Programs.  In general, income received from participation in an ACTION agency program is not countable unless amounts received by the volunteer equal or exceed the federal minimum wage or the minimum wage of the state where the volunteer served, whichever is greater.  See 38 CFR 3.272(k).  Note that the Older Americans Community Service Employment Act is a Department of Labor program.  Income received from participation in Department of Labor employment programs is countable income regardless of whether it exceeds the minimum wage.



Agent Orange Settlement Payments.  Payments received in settlement of the case In Re Agent Orange

Product Liability Litigation in the US District Court for the Eastern District of New York are not countable.  See 38 CFR 3.272(o).



Mineral Royalties.  Royalties received for extracting minerals are not countable.  Royalties are considered

to be a conversion of assets.  The claimant is deemed to be exchanging mineral assets for cash assets.  However, bonus payments and delay rentals which do not involve depletion of mineral assets are countable.
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	(8)  Income Tax Refunds.  Income tax refunds (including the Federal Earned Income Credit) are not countable.



	(9)  Withheld Social Security.  Social Security or similar benefits withheld to recoup a prior overpayment are not countable.  Count the check amount received, if any, plus any Medicare deduction.  However, if the withholding is due to legal action by a third party (such as a garnishment order), count the gross benefit.  See paragraph 16.02g.



	(10)  Payments for Participation in a Program of Rehabilitative Services.  Payments made as a result of a claimant's participation in a therapeutic or rehabilitation activity under 38 U.S.C. 1718 are not countable.  See 38 CFR 3.272(l).  Prior to November 4, 1992, this exclusion applied only to therapeutic and rehabilitation activities under the auspices of a VA medical center.  Public Law 102-585 which was effective November 4, 1992, extends the exclusion to approved rehabilitative services programs furnished in State homes.  Contact Compensation and Pension Service Authorization Procedures Staff (213B) to determine if a State home rehabilitative services program is approved.



	(11)  Home Energy Assistance Act.  Grants for heating and cooling homes under the Home Energy Assistance Act (PL 96-223) are not countable.



	(12)  Interest on Individual Retirement Accounts.  Such interest is generally not countable if it cannot be withdrawn without incurring a substantial penalty.  However, when the claimant starts drawing down the IRA, all payments (interest and principal) are countable income.



	(13)  Chore Services Payments.  Amounts paid by a governmental entity to an individual to care for a disabled VA claimant in the claimant's home are not countable provided eligibility for the payments is based on the disabled VA claimant's financial need.  Payments are not countable if they are paid to a dependent of the disabled VA claimant where counting the payments would reduce the disabled VA beneficiary's rate of pension and eligibility for the payments is based on the VA beneficiary's financial need.   



	EXAMPLE 1:  A spouse of a veteran beneficiary is paid by the state to take care of the veteran in their home under a chore services program.  The income is not countable.  It makes no difference whether the state pays the spouse directly or pays the veteran.  



	EXAMPLE 2:  A surviving spouse beneficiary is paid by the state to take care of a neighbor in the neighbor's home under a chore services program.  The chore services payments are countable earned income since eligibility for the payments derives from the neighbor's financial need -- not the financial need of the VA beneficiary.



	(14)  Loans.  Amounts loaned to a claimant are not countable income as long as the claimant incurs a legally binding obligation to repay the loan.  Loans must be distinguished from gifts.  A gift disguised as a loan is countable.



          (15) Crime Victims Compensation Act Payments.  Amounts paid by governmental entities to compensate crime victims are not countable provided eligibility for the payments is based on financial need.  



Note: This includes government payments to aid victims of terrorism.



	(16)  Provisional Income.  If a claimant is awarded some benefit, e.g., Black Lung benefits, but it is later determined that the claimant is not eligible for the amount awarded and the claimant makes a complete repayment, the income is not countable.  However, satisfactory evidence of repayment must be received by VA within the time limit specified in 38 CFR 3.660(b) for amending an income report.  See paragraph 16.36b.  If the claimant repays less than the total amount awarded, count the difference between the amount awarded and the amount repaid.



	(17) Scholarships and Grants for School Attendance.  Payments earmarked for specific educational purposes are not countable income provided the payments are actually used for school purposes (tuition, fees, etc.).  Any amounts in excess of amounts actually paid for school expenses are countable income.
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	(18)  Survivor Benefit Annuity Under Section 653, Public Law 100-456.  Amounts paid by the Department of Defense under Public Law 100-456 to the surviving spouse of a veteran who died prior to November 1, 1953, are not countable.  However, Survivor Benefit Plan (SBP) annuity payments and SBP Minimum Income Widower/ers Annuity Plan (MIW-SBP) payments are countable.  See paragraph 26.25.



	(19)  California State Renter's Credit.  This is considered to be a welfare payment under 38 CFR 3.272(a) and is not countable.



	(20)  Relocation Expenses.  Relocation expenses paid under the Uniform Relocation Assistance Act (42 U.S.C. 4601) to assist persons displaced by Federal and Federally-assisted projects are not countable.



	(21)  Disaster Relief Payments.  Voluntary payments in the nature of relief after widespread national disaster such as floods and hurricanes are considered to be welfare under 38 CFR 3.272(a) and are not countable.  This exclusion does not apply to disaster relief payments made in a commercial context (e.g., drought relief to farmers).  If the operator of a business receives disaster relief, it must be treated as any other business income.  See paragraph 16.35a.



	(22)  Farmers Home Administration Construction Grants.  Grants made by the Farmers Home Administration to needy families in rural areas for repairs or improvements to structures are not countable.



	(23)  Insurance Dividends.  Insurance dividends are considered to be a return of excess premium payments and are not countable income.  However, if insurance dividends are left on deposit, any interest earned is countable.  Also, Total Disability Insurance payments (cash payments to totally disabled policyholders) are countable income.



	(24)  Timber Sales.  Occasional sales of timber are considered a conversion of assets unless the claimant is in the business of selling timber in which case proceeds from the sale of timber constitute business income.



	(25)  Payments to Foster Parents.  Do not count as income payments made by a state or subdivision of a state to foster parents for care of foster children.



	(26)  Joint Accounts.  If a joint owner of property (such as a bank account) acquires the other joint owner's share because of the death of that person, the amount acquired is not countable income.  See 38 CFR 3.272(f).  However, if one joint owner transfers his or her share of property to another joint owner (Improved pension claimant) during the transferor's lifetime, the amount acquired is countable as a gift of property.  See subparagraph c(8) below.



	(27)  Distributions to Members of the Seminole Nation under Public Law 101-277.  These distributions are not countable since they represent compensation paid to the Seminole Nation for the cession of land.



	(28)  Redress Payments to WW II Japanese Internees.  These payments are not countable income.



	(29)  Proceeds of Cashed-In Life Insurance Policies.  These payments are not countable to the extent that they represent return of premiums.  However, they are countable to the extent that they represent interest on the policy holder's contributions.  Ask the claimant to furnish a statement from the insurance company breaking down the payment between interest and return of premiums.  If the claimant does not furnish the statement, count the entire amount.
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	(30)  VA Burial Benefits.  VA burial benefits are not countable income.  However, if a beneficiary claims a final expense deduction (paragraph 16.32) and subsequently receives VA burial benefits as reimbursement for paying those same expenses, adjust the award under paragraph 16.32i.



	(31)  Interest on Irrevocable Burial Trusts.  Certain prepaid burial plans (often characterized as irrevocable burial trusts) earn interest which is added to the value of the policy to offset the effects of inflation.  Typically, the interest earned is not available to the holder of the policy.  If interest on such a burial plan is not available to the VA claimant, do not count it as income.



 	(32)    Pension as an Accrued Benefit.  In Martin v. Brown, 6 Vet. App. 272 (1994), the Court held that when pension benefits are paid as an accrued benefit, that payment meets the pension-income-exclusion provision of 38 U.S.C. 1503(a)(2), and, therefore, is not income for VA purposes.



	(33)  RECA Payments.  Payments received under the Radiation Exposure Compensation Act (RECA), Public Law 101-426, are not income for VA purposes.



c.  Inclusions. Income from earnings, retirement or survivors' programs, interest, dividends, life insurance, unemployment compensation and operation of a business are all countable income for Improved pension.  The following are additional sources of income which have been determined to be countable.



	(1)  Benefits Subject to Garnishment.  If a claimant's benefits (such as Social Security) are subject to involuntary withholding due to legal action initiated by a third party, count the entire amount even though the claimant does not receive it all.  Note that if benefits are withheld to recoup an overpayment of the benefit, only the actual amount received is countable.



	(2)  Social Security Lump-Sum Death Benefit.  This is countable like any other Social Security benefit.



	(3)  Individual Retirement Account (IRA) Distributions.  When an IRA or similar instrument starts paying benefits, the entire amount is countable even though it represents a partial return of principal.



	(4)  Withdrawal of Contributions to Retirement Fund.  If a claimant receives a distribution of retirement benefits, the entire amount received is countable.  This is the case even though all or part of the distribution might represent a return of withheld wages which were previously counted as IVAP as part of the claimant's gross wages.



	(5)  Department of Labor Employment Programs.  Income received by participants in programs operated by the Department of Labor such as the Green Thumb Program and the Older Americans Community Service Employment Program is countable.



	(6)  VA Benefits



	(a)  VA education or compensation (including DIC) benefits are countable.  Also, VA benefits paid to a claimant as accrued amounts based on the entitlement and death of another beneficiary are countable as income, EXCEPT for pension benefits paid as an accrued amount.  See subparagraph b(32) above.
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	EXAMPLE:  A veteran receives Improved Pension of $300 per month.  The veteran becomes entitled to temporary 100 percent compensation under Paragraph 29 of the Rating Schedule at the rate of $1,620 from March 1, 1991, to April 1, 1991.  The veteran receives a $1,320 retroactive payment on August 2, 1991.  Count nonrecurring income of $1,320 from September 1, 1991, to September 1, 1992.



	(b)  VA pension benefits are not countable.  However, under 38 CFR 3.700(a)(4) a veteran receiving Improved pension is barred from receiving any other pension benefit, e.g., 306 pension as a surviving spouse.



	(c)  If one of two veterans married to each other receives Improved pension and the other veteran receives disability compensation, the compensation is countable income for Improved pension purposes.



	(d)  If a beneficiary's VA benefits are countable income on another account and the payee receives less than the full benefit, e.g., there is a withholding to recoup an overpayment, count the gross VA benefit before the withholding.



	(e)  Accrued benefits are countable income EXCEPT for pension benefits paid as an accrued amount.  See subparagraph b(32) above.  However, VA burial benefits are not countable income.  See subparagraph b(30) above.



	(7)  Value of Room and Board.  The fair value of room and board furnished a claimant is countable income if room and board are furnished in return for services of the claimant.  The value of room and board is not countable if it is furnished gratuitously.



	(8)  Gifts and Inheritances of Property or Cash.  These are countable as received.  The value of a gift or inheritance of property is the fair market value of the property at the time it is received.  The value of a financial instrument such as a stock certificate or bond is the amount it would bring if it were cashed on receipt even though this might be less than its face value.



NOTE:  Regular cash contributions for the purpose of paying for the claimant's maintenance are not considered countable gifts.  See paragraph 16.41b(2).



	(9)  Waived Income.  If a beneficiary is entitled to receive income such as a retirement benefit but waives the income, it is still countable for Improved pension purposes.  See 38 CFR 3.276(b).  The intent of this provision is to prevent a person from creating need for pension.  However, if a claimant withdraws a Social Security application after a finding of entitlement so as to maintain eligibility for an unreduced Social Security benefit on attainment of a certain age, e.g., age 65, do not regard the withdrawal as a waiver under 38 CFR 3.276(a).  See paragraph 16.02l.



	(10)  Gains from Gambling.  Net winnings are countable income.  Gambling losses during a particular EVR reporting period may be deducted from gross winnings during the same EVR reporting period to arrive at net gambling income. 



	(11)  Conservation Resource Program Payments.  Payments to a landowner under the U.S. Department of Agriculture's Conservation Resource Program (CRP) and similar programs for the purpose of keeping land out of production are countable income.  If the operator of a business receives CRP payments, they are treated as any other business income.  See paragraph 16.35a.  A beneficiary who does not operate a business can still deduct taxes and other expenses of maintaining the land from the CRP income.  This income should be treated like rental income since the beneficiary receives payment for relinquishing partial rights to land.



	(12)  Vietnam Era Bonus Payments.  These payments are countable income unless eligibility is based on need of the beneficiary.
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	(13)  USGLI or NSLI Insurance payments.  Insurance benefits are countable as are Total Disability Insurance Payments (TDIP).  Insurance dividends are not countable unless they are left on deposit to draw interest.  In that event, only the interest earned is countable income.



	(14)  Income from Joint Accounts.  Income from joint bank accounts or from other jointly owned property is countable in proportion to the claimant's ownership share.  See 38 CFR 3.271(d).



	EXAMPLE:  A surviving spouse has a joint bank account with her nephew.  One half of the interest earned by the joint account is countable income for the surviving spouse.



	(15)  Cooperative Dividends.  Cash dividends from rural cooperatives and similar entities are countable income.  Co-op dividends in the form of discounts on the purchase of merchandise or services are not countable income.



16.42  INCOME FROM MORTGAGE OR CONTRACT FOR DEED



	a.  Instruments such as mortgages or contracts for deed typically entitle a seller of property to receive payments for the property and retain a security interest in the property.  The payments the seller receives under the instrument represent a combination of interest and return of principal.



	b.  A mortgage or contract for deed is similar to other property such as stocks or bonds in that it is assignable and produces income.  However, the value of a contract for deed or mortgage, unlike that of a stock or bond, usually decreases as the buyer or mortgagor makes payments under the instrument.



	c.  If a claimant receives a contract for deed or mortgage as a gift or by inheritance after the date of entitlement to pension, the value of the contract for deed or mortgage is countable income for pension purposes for 12 months from the first of the month after the month of receipt.



	d.  If the claimant owned the contract for deed or mortgage before the date of entitlement to Improved Pension, any interest received under the instrument is countable income, but principal payments are considered a conversion of assets.  The same applies where the instrument is received after date of entitlement to Improved Pension and the value of the instrument has been counted for 12 months.  Adjudication must secure a copy of the amortization schedule or similar document showing a monthly breakdown of interest and principal payments.



NOTE:  This paragraph applies where the VA claimant is the owner of a mortgage or contract for deed but was not the seller of the property which is secured by the mortgage or contract for deed.  If the VA claimant is both the seller of property and the holder of the mortgage or contract for deed, sale of property rules in paragraph 16.40 apply.



16.43  INDIAN INCOME



	a.  General.  American Indians may receive a variety of unique types of income.  Often the Federal government is the direct or indirect source of this income and payments are governed by complex treaties and Federal statutes.  This paragraph attempts to summarize VA's approach to counting various types of income received by Indian beneficiaries.  However, it is recognized that other types of Indian income not covered here will be encountered.  When this happens, contact Compensation and Pension Service Program Management Staff for guidance.



Indian Tribal Judgment Funds Use or Distribution Act (Public Law 93-134).   The Act (25 U.S.C. 1401(a)) applies to funds appropriated in satisfaction of a judgment of the Indian Claims Commission or the United States Claims Court in favor of any Indian tribe.  The General Counsel has held that distributions under Public Law 93-134 are not countable income IF the distribution represents �
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compensation for lost assets.  An example of an excludable distribution would be one which compensates a tribe for tribal lands taken by the Federal government.  To determine if this exclusion applies, check to see if both of the following elements are present:



	(1)  The distribution is pursuant to a judgment of the Indian Claims Commission or the United States Claims Court.



	(2)  The distribution represents compensation for lost assets of the Indian tribe.



	c.  Per Capita Distributions Act (Public Law 98-64).  This Act (25 U.S.C. 117b(a)) provides for a $2,000 per calendar year exclusion for per capita payments to Indians out of tribal trust fund revenues held in trust by the Secretary of the Interior (Bureau of Indian Affairs).  The term "per capita" means "per person."



	(1)  The $2,000 exclusion applies to each individual recipient so if a veteran and the veteran's spouse both receive per capita distributions under the Act, up to $4,000 per calendar year can be excluded.



	(2)  This $2,000 exclusion applies only to funds held in trust by the Secretary of the Interior.  However, the distributions can be made by either the Bureau of Indian Affairs (BIA) or by tribal governments under a plan approved by the BIA.



	d.  Income from Lands Held in Trust by Federal Government for Indian Tribes.   The General Counsel has held that rental income received by an Indian beneficiary from lands held in trust by the Federal government is countable for VA purposes but that the value of the land is not net worth of the beneficiary.  Note that although the LAND was held in trust by the Federal government, the income in this case was paid directly to the beneficiary rather than being distributed by the BIA or the tribal government.  Consequently, the Per Capita Distribution Act was not a factor.  Likewise, there is no indication that the beneficiary's rental income was pursuant to a judgment of the Indian Claims Commission or the United States Claims Court so Public Law 93-134 was not a factor.



	e.  Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.).  Section 506 of the Veterans' Benefits Improvement Act of 1994, Public Law 103-446, provides that any income received by an individual under the Alaska Native Claims Act will not be countable as income for VA purposes.



	f.  Conversion of Assets Theory.  Under 38 U.S.C. 1503(a)(6) profit from the sale of property is not countable income.  The General Counsel has held that the underlying rationale is to exclude income from transactions that represent a mere conversion of assets from one form to another.  Applying the same reasoning, the General Counsel has determined that any income received by Indians as compensation for lost land or other lost property is excludable on a conversion of assets theory.  Note that this exclusion encompasses and goes beyond the exclusion in subparagraph b above for distributions under the Indian Tribal Judgment Funds Use or Distribution Act (Public Law 93-134).



	g.  Business or Investment Income.  In some instances distributions to Indian tribes that are intended to compensate the tribe for lost land will be invested to produce income or will be used to establish tribal businesses or native corporations.  Individual Indians will in turn receive dividends or distributions from the business operations of these entities.  These types of distributions are income for VA purposes even though the funds for establishment of the business were intended to compensate the tribe for lost land or other property.  The "conversion of assets" exclusion of subparagraph e above applies only to compensatory transfers.  It does not apply to secondary income generated from the amount transferred as compensation.



NOTE:  The Alaska Native Claims Settlement Act, Section 506 of Public Law 103-446, provides that profits of native businesses (cash dividends on stock received from a Native Corporation) are excluded up to $2,000 per year per individual.
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	h.  Exclusionary Language in Specific Legislation.  Legislation providing for payments to Indian tribes may include provisions such as the following: "Distributions under this Act shall not be considered income for purposes of any Federal benefit program."  If a beneficiary claims exclusion of income on this basis, first determine if the income is otherwise excludable under this subparagraph.  If it is not, contact Compensation and Pension Service Program Management Staff for guidance.



	i.  Suggested Analytical Approach.  The following is a suggested analytical approach to determining if Indian income is countable:



	(1)  Is income paid directly to the beneficiary from lands held in trust by the Federal government for Indian tribes?  If so, it is countable as income but is not considered net worth.



	(2)  Does the distribution to the beneficiary represent compensation for lost assets of the Indian tribe (as opposed to income from investments or business operations)?  If so, it is excludable on a conversion of assets theory.



	(3)  Is the distribution made to individual Indians out of tribal trust fund revenues held in trust by the BIA?  If so, $2,000 per person is excludable each year under the Per Capita Distribution Act.



	(4)  Does the specific legislation authorizing the payment provide that it is not countable for purposes of other Federal benefits?  If so, contact VACO for further guidance.



	(5)  Does the income represent distributions of proceeds from gaming on Indian trust lands pursuant to the Indian Gaming Regulatory Act?  If so, it is considered income. See VAOPGCPREC 21-97.
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ADDENDUM A



LISTING OF POSSIBLE MEDICAL EXPENSES



Abdominal supports

Acupuncture service

Ambulance hire

Anesthetist

Arch supports

Artificial limbs and teeth

Back supports

Braces

Cardiographs

Chiropodist

Chiropractor

Convalescent home (for medical treatment only)

Crutches

Dental service (e.g., cleaning, x ray, filling teeth)

Dentures

Dermatologist

Eyeglasses

Food or beverages specially prescribed by a physician (for treatment of illness, and in addition to, not as a substitute for, regular diet -- physician's statement needed)

Gynecologist

Hearing aids and batteries

Home health services

Hospital expenses

Insulin treatment

Insurance premiums (for medical insurance only)

Invalid chair

Lab tests

Lip reading lessons (designed to overcome a disability)

Neurologist

Nursing services (for medical care, including nurse's board paid by claimant)

Occupational therapist

Ophthalmologist

Optician

Optometrist

Oral surgery

Osteopath, licensed

Pediatrician

Physical examinations

Physician

Physical therapy

Podiatrist

Prescriptions and Drugs

Psychiatrist

Psychoanalyst

Psychologist

Psychotherapy

Radium therapy

Sacroiliac belt

Seeing-eye dog and maintenance

Speech therapist
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Splints

Supplementary medical insurance (Part B) under Medicare

Surgeon

Telephone/teletype special communications equipment for the deaf

Transportation expenses for medical purposes (20 cents per mile plus parking and tolls or actual fares for taxi, buses, etc.)

Vaccines

Vitamins prescribed by a doctor (but not as a food supplement or to preserve general health)

Wheelchairs

Whirlpool baths for medical purposes

X rays



Also see paragraph 16.31b.
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ADDENDUM B



LIFE EXPECTANCY TABLE FOR NET WORTH DETERMINATIONS



Claimant's Age		Life Expectancy		Claimant's Age		Life Expectancy





	30		46.0			63			17.8

	31		45.1			64			17.1

	32		44.1			65			16.4

	33		43.2			66			15.7

	34		42.2			67			15.1

	35		41.3			68			14.4

	36		40.4			69			13.8

	37		39.4			70			13.2

	38		38.5			71			12.6

	39		37.6			72			12.0

	40		36.7			73			11.5

	41		35.7			74			10.9

	42		34.8			75			10.4

	43		33.9			76			9.9

	44		33.0			77			9.3

	45		32.1			78			8.9

	46		31.3			79			8.4

	47		30.4			80			7.9

	48		29.5			81			7.5

	49		28.7			82			7.0

	50		27.8			83			6.6

	51		27.0			84			6.2

	52		26.1			85			5.9

	53		25.3			86			5.6

	54		24.5			87			5.3

	55		23.7			88			5.0

	56		22.9			89			4.7

	57		22.2			90			4.4

	58		21.4			91			4.1

	59		20.6			92			3.8

	60		19.9			93			3.5

	61		19.2			94			3.2

	62		18.5			95 or older 		3.0
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