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�CHAPTER 15.  PERMANENT INCAPACITY FOR SELF-SUPPORT



SUBCHAPTER I.  INITIAL ACTIONS



15.01  CLAIM



		Any communication or evidence indicating or claiming permanent incapacity for self-support of a child of a veteran will be considered as a claim under 38 CFR 3.315(a).  Use of particular VA forms will be required only to the extent the information is necessary for proper adjudication.



15.02  INITIAL DEVELOPMENT



		a.  Substantiating Evidence.  If the incapacity of a child is alleged and substantiating evidence has not been received, request the claimant to submit medical or psychiatric examination reports AND statements of persons having knowledge of the facts, such as teachers, tutors or social workers, who have observed the child's condition or from institutions where the child may have been maintained.  The statements should describe the child's condition in the detail specified below as of age 18:



		(1)  Extent of Disability.  The extent to which the child was then physically or mentally deficient, such as the ability of the child to perform self-care functions and the ordinary tasks expected of a child of that age; whether or not the child attended school and the maximum grade attained; if any material improvement in his or her condition has occurred; if he or she has ever been employed and, if so, the nature and dates of such employment and the pay received; whether or not the child has ever married; and his or her present condition.



		(2)  Personal Observation Desired.  All statements should indicate the basis of the knowledge of the facts reported.  The persons making the statements should give detailed information of facts known to them personally in regard to the child's mental and physical condition when the age of 18 years was attained and of the child's present condition.



		b.  Action if Not Received in 60 Days.  Inform the claimant that the requested evidence should be submitted within 60 days from the date of the request.



		(1)  If, at the expiration of that period, no reply has been received, refer the case to the rating board to determine if a favorable decision can be made, if the claim should be denied as not supported by the evidence or if the evidence of record establishes a reasonable probability of a valid claim which would warrant a request for a VA examination.  Do not undertake further development unless it is requested by the rating board.



		(2)  If there is no medical or lay evidence of record on which to base a rating, the board will complete a deferred rating indicating that the claimant failed to prosecute the claim.  This rating will be signed by the same number of rating specialists as a formal rating decision.  If there is any medical or lay evidence in the file, the board will prepare a memorandum rating.  See part VI, chapter 4.



		(3)  Upon receipt of a rating which denies entitlement to helpless child benefits because of failure to prosecute, disallow the claim under reason code 16.  Notify the claimant of the disallowance, the evidence considered and the reason for the determination and provide notice of procedural and appellate rights.  See part V, paragraph 10.03.



15.03  ACTION UPON RECEIPT OF EVIDENCE SHOWING INCAPACITY



		a.  Referral to Rating Board.  If evidence is received which tends to show permanent incapacity for self-support, refer the claim to the rating board for a decision.



		b.  Timeliness of Evidence.  Do not request evidence or refer the claim to the rating board more than 3 months prior to the child's 18th birthday.  If evidence is received at an earlier date, inform the claimant that consideration will be deferred.



		(1)  Diary the case for referral to the rating board approximately 3 months prior to the child's 18th birthday.



		(2)  At that time, if the child's disability is considered permanent in nature on the basis of evidence of record, the board may order an examination without requiring any other medical evidence.



		c.  Action by Rating Board.  In any claim submitted to the rating board for a determination as to whether or not there is permanent incapacity for self-support under 38 CFR 3.356, the board will consider if:



		(1)  The evidence establishes prima facie entitlement or



		(2)  The evidence of record is sufficient to make a decision either to allow or disallow or



		(3)  A physical examination, a social and industrial survey or other development is required.



NOTE:  A VA examination is not routinely required.  The question of permanent incapacity is one of fact for determination by the board on competent evidence of record which may consist of a private physician's statement or examinations or hospital report.  Only if such evidence is insufficient will a VA examination be necessary.



15.04  ALLOWANCE OF BENEFITS



		a.  Disability Compensation.  If the veteran qualifies for additional compensation on behalf of dependents, add additional allowance for a child determined to be permanently incapable of self-support to the veteran's award.  Do not put an ending date on the amount being paid by reason of the helpless child.  Handle an apportionment for such child in the same manner as for a minor child, but do not use a termination date.  Establishment of the existence of a child permanently incapable of self-support precludes termination under 38 CFR 3.557 of an incompetent veteran's benefits because his or her estate is over $1,500.



		b.  Disability Pension.  A child permanently incapable of self-support is a dependent in protected pension cases in determining a veteran's statutory income limitation.  In current law cases, such child is a dependent for the purpose of determining monthly payments.  Reduction of pension due to hospitalization and, in incompetency cases, termination under 38 CFR 3.557 are also precluded by reason of the veteran's having a child permanently incapable of self-support.



		c.  Death Compensation or Pension.  If the surviving spouse is receiving death compensation or pension and an additional allowance is found to be payable for a child permanently incapable of self-support who is in the surviving spouse's custody, add the additional amount to the surviving spouse's award.



		d.  Dependency and Indemnity Compensation.  Make DIC payments to children over 18 years of age by reason of permanent incapacity for self-support by separate award to or for the child in his or her own right even though the surviving spouse may be receiving DIC benefits in his or her own right and have custody of the child.



		e.  Preparation of Award.  See paragraph 17.02 for awards to or for helpless children and part V, paragraph 6.12 for child data entries.



15.05  DISALLOWANCE OF BENEFITS



		Notify the claimant of the disallowance, the evidence considered, the reason for the determination and of the right to appeal.  See part V, paragraph 10.04.



15.06  REEXAMINATIONS



		a.  General.  Following a determination of permanent incapacity for self-support, reexaminations will be requested only in the most unusual circumstances and must be fully justified in the rating decision.



		b.  Future Medical Examinations.  If a determination has been made finding a child to be helpless but there is a reasonable possibility that the child may become capable of self-support in the future, e.g., upon completion of a course of instruction (par. 14.15), the rating board in its decision will request a reexamination, social survey or other development within 2 years.



		(1)  Establish a master record future data control by an award entry using reason code 03.



		(2)  Upon expiration of the control, refer the case to the rating board for decision as to whether the examination should be scheduled or the case referred to authorization for further development of the child's current status.

�SUBCHAPTER II.  TERMINATIONS



15.07  MARRIAGE OF CHILD PERMANENTLY INCAPABLE OF SELF-SUPPORT



		a.  Marriage of a child terminates entitlement except an award to a child of a Spanish-American or Indian War veteran approved under the laws in effect prior to April 1, 1944, in which the marriage merely creates a presumption that the child is no longer permanently incapacitated.  Positive proof of continuing incapacity will overcome that presumption (38 CFR 3.950).



		b.  If a notice of marriage of a helpless child is received (subject to the exception in the foregoing subparagraph), terminate the award to or for such child, without reference to the rating board, as of the 1st day of the month in which the marriage occurred using reason code 54.  See paragraph 26.08 concerning termination and action on other children's awards.  Also, see paragraph 25.07 for adjustment under 38 CFR 3.500(n)(2) of the primary (veteran or surviving spouse) award in cases of marriage or death of a dependent.



		c.  If the marriage of a helpless child was terminated by death or divorce prior to November 1, 1990, benefits can be restored.  The criteria of 38 CFR 3.356 must be determined to have been continued through the duration of the marriage and must be expected to continue in the future.  See chapter 12.



		d.  For marriages terminated after October 31, 1990, the benefits of a child can no longer be restored after marriage unless the marriage is annulled or determined to be void.



		e.  Develop under subparagraphs a and b as provided in paragraph 15.02.  When the evidence is received, refer it to the rating board.



15.08  RESTORATION TO COMPETENCY



		If certification by the Veterans Services Officer or other evidence is received showing that a helpless child formerly adjudged incompetent has been held by a court of jurisdiction to be competent, refer the case to the rating board for consideration of the issue of continued incapacity for self-support (par. 15.11).  See paragraph 17.17 concerning direct payment.



15.09  TERMINATION OF SURVIVING SPOUSE'S ENTITLEMENT



		If an award of death compensation or pension to a surviving spouse which includes benefits for a helpless child is discontinued because of termination of the surviving spouse's entitlement, refer the file to the rating board for consideration of the child's competency if the helplessness was based on mental impairment or there is some other indication of incompetency.  If the board determines the child to be competent to handle his or her own funds, benefits may be paid directly to the child.  See paragraphs 26.02, 26.06 and 26.07 concerning action on termination of surviving spouse's award.



15.10  COMPLETION OF SPECIAL RESTORATIVE TRAINING



		If a child receiving benefits on the basis of permanent incapacity for self-support completes special restorative training under 38 U.S.C. 3541, follow the procedure outlined in paragraph 14.15.



15.11  TERMINATION OF BENEFITS WHEN CHILD IS NO LONGER HELPLESS



NOTE:  There is no protection under 38 U.S.C. 110 of a rating of permanent incapacity for self-support in existence for 20 years or more.



		a.  If information is received that the child has obtained employment or otherwise regained capacity for self-support, develop to determine the facts, e.g., nature of employment and income and whether the employment is full time, permanent, temporary or therapeutic.  Control the case for 60 days.



		(1)  When the requested evidence is received or at the maturation of the control without receipt of the requested evidence, refer the claims folder to the rating board for consideration of continued helpless child entitlement based on the evidence of record.



		(2)  If the rating board determines that a child is no longer helpless, the board will prepare a memorandum rating, showing as the heading "PROPOSAL TO DISCONTINUE BENEFITS DUE TO PERMANENT INCAPACITY FOR SELF-SUPPORT."



		(3)  Following receipt of a completed rating proposal to discontinue helpless child benefits, provide due process notification of the proposed action and effective date.  In the letter, indicate what evidence was considered in the determination.



		(4)  After the 60-day predetermination period expires or completion of all development associated with a personal hearing requested within 30 days of the predetermination notice, whichever is later, refer the case to the rating board for reconsideration.



		(5)  If, in a formal rating decision, the proposal to discontinue helpless child benefits is affirmed, take action to reduce or discontinue the benefits in pension cases effective the date of last payment and provide notification to the claimant as to the action taken.  In compensation and DIC cases, locally generate a letter to inform the payee of the final rating action.  State that benefits will be reduced or discontinued effective the last day of the month in which a 60-day period from the date of that letter expires.  When the letter is released, take award action to process the termination or reduction effective the date specified in the letter (38 CFR 3.503(c)).  See chapter 9 for complete due process notification requirements.



		b.  Before terminating helpless child status, take care to determine whether the child may be enrolled in school and so qualify as a schoolchild.  See chapter 14, subchapter II, concerning a child receiving DEA..
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