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SUBCHAPTER I.  MARITAL RELATIONSHIP



12.01  GENERAL



	a.  Relationship.  The issue of an individual's relationship to a veteran can be important for two reasons.  First, veterans in receipt of benefits who establish dependents may be entitled to additional benefits for those dependents.  Second, a claimant's entitlement to survivor's benefits such as DIC and death pension is contingent on establishing the relationship, e.g., spouse, child, parent, to the deceased veteran.  Substantive rules concerning relationship appear at 38 CFR 3.50 through 3.60.  Parental relationships are covered in chapter 13.  See part III, chapter 6 on requests for evidence required to establish relationships.



	b.  State and Federal Law.  VA benefit programs are authorized by Federal law (38 U.S.C.) which determines who is or is not eligible for benefits.  Some of the VA rules concerning relationship (such as the continuous cohabitation requirement of 38 CFR 3.53) are unique to VA benefit programs.  However, in many instances VA incorporates state law or the law of foreign countries by reference.  For example, 38 CFR 3.1(j) refers to local law for determining the basic validity of a marriage.  When making decisions on relationship issues, state law is relevant only to the extent that it is incorporated by reference into the body of Federal law that governs VA eligibility determinations.



	c.  Requirement to Report Relationships.  Claimants must accurately report relationships and family composition when requested by VA.  Although disability compensation claimants have the option of claiming or not claiming dependents, persons claiming any of the income-based benefits must report all dependents.  Income-based claimants may not manipulate family composition to maximize benefits, e.g., not claiming a spouse with income or substantial assets.  Family composition is determined objectively under applicable VA regulations.



	d.  Burden of Proof



	(1)  This chapter furnishes guidance for making decisions on relationship and domestic relations issues.  This necessarily involves sorting out and evaluating evidence which is often inconsistent or contradictory.  It may also require followup development to narrow the issues before it is possible to make a decision as to whether or not the necessary relationship can be established.  The responsibilities of the claimant and Adjudication personnel in this process are discussed below.



	(2)  VA will make reasonable efforts to assist the claimant in securing evidence, but the claimant ALWAYS has the initial burden of proof or burden of going forward.  This means that the claimant must furnish evidence on each element needed to establish the point in issue.  For example, see paragraph 12.10b for the elements of a deemed valid marriage.  The claimant alleging the existence of a deemed valid marriage must establish each element set out in paragraph 12.10b.  If the claimant fails to do so, the claim must be disallowed.



	(3)  In most instances the claimant's statement is sufficient evidence to establish a point in issue.  In some cases more is required.  See part III, chapter 6 for specific evidence requirements.



	(4)  When a claimant's statement is adequate to prove a point, the claimant will usually be successful on that point unless there is evidence to the contrary.  If there is credible conflicting evidence, the burden shifts back to the claimant to explain or otherwise counteract the conflicting evidence.



	(5)  When all procurable evidence is of record, the adjudicator must evaluate the evidence and determine if the evidence in favor of the position urged by the claimant is of greater weight than the evidence to the contrary.  Relationship issues are determined by a preponderance of the evidence.  If the scales tip in favor of the claimant, the point is established.  If the scales tip the other way, it is disallowed.  If the scales are approximately balanced, resolve reasonable doubt in favor of the claimant under 38 CFR 3.102.
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	(6)  In most instances the claimant's statements will be accepted as true in the absence of contradictory evidence of record.  This does not mean that every uncontradicted statement made by a claimant must be accepted as being true.  It is appropriate to request further evidence if there is a substantial reason to challenge a claimant's statement, i.e., something beyond mere suspicion or doubt.  



12.02  JURISDICTION OVER DETERMINATIONS



	a.  Determinations Made in Adjudication.  Adjudicators have exclusive jurisdiction over questions of fact, e.g., "Who deserted whom?", "Who was at fault?".  However, the adjudicator's authority is not limited to resolution of factual questions in domestic relation issues.



	(1)  Extent of Adjudicator's Decision Authority.  Except as limited by subparagraph b below, Adjudication will resolve domestic relations issues without submission to the District Counsel if there is no doubt as to the legal effect of the facts found or if it is apparent that the situation is identical or the circumstances involved are on "all fours" with a District Counsel or General Counsel opinion.



	(2)  "All Fours" Precedent Defined.  A case is considered "on all fours" when the facts and questions of law involved are substantially the same.  In other words, the cases need not be identical except with respect to material facts and controlling legal principles.



	(3)  Precedent File.  Each Adjudication Division will maintain a file of relevant District Counsel and General Counsel decisions and an index sufficiently comprehensive and cross-referenced to make it possible to find "all fours" opinions.  The Adjudication Officer is responsible for keeping the precedent file current.



	b. Determinations Made by District Counsel.  Submit the following types of questions to District Counsel for a legal opinion:



	(1)  Claims for restoration of benefits based on the claimant's allegation that a marriage is void.  See paragraphs 12.03e, 12.14d, and 12.19d.



	(2)  Questions concerning the authority of a court to issue an annulment or divorce decree.  See paragraphs 12.14e and 12.19e.



	(3)  Questions involving tribal marriages.  See paragraph 12.05.



	(4)  Questions involving marriage by proxy.  See paragraph 12.06.



	(5)  Questions involving transsexual marriages.  See paragraph 12.07.



	(6)  Questions involving legal issues not determinable under subparagraph a above.



	c. Submissions to District Counsel.  If, after complete development (including any necessary field examination), a domestic relations question requires referral to the District Counsel, prepare a request for a legal opinion in memorandum format, setting forth the question together with a statement of the facts.  Attach the request to the claims file and send it to the District Counsel for the station concerned.



	EXCEPTION;  The Manila regional office will submit Philippine domestic relations questions directly to the General Counsel.



12.03  MARITAL RELATIONSHIP



	a.  Valid Marriage.  VA benefits may be paid or increased if a marriage is established for VA purposes.  Under 38 CFR 3.1(j), a marriage may be established for VA purposes if the marriage is valid under the law of
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the place where the parties resided at the time of the marriage.  Therefore, successful development of a marriage for VA purposes requires knowledge of:



	(1)  Where the claimed marriage took place and



	(2)  The requirements for establishing a legal marriage in the jurisdiction where the marriage took place.

NOTE:  In death cases it is possible to "deem valid" a marriage for VA purposes even though the marriage is completely invalid under the law of the jurisdiction where the alleged marriage occurred.  See paragraph 12.10.



	b.  Free to Marry.  In all jurisdictions in the United States and most other places in the world, a marriage cannot be contracted if either party is already married.  Establishment of a legal marriage always implies a finding that the parties to the marriage were free to marry.  If either party was married previously, the current marriage cannot be established unless the prior marriage was terminated by death, divorce or annulment or the prior marriage is determined to have been void under state law.  See part III, paragraph 6.07 for the evidence requirements for establishing that the parties to a claimed marriage were free to enter into the marriage.



	c.  Informal Marriages.   In some states it is possible to contract a marriage without a ceremony and without registration of the marriage.  See paragraph 12.04.  A so-called common law or informal marriage, once established, has the same legal effect as a traditional ceremonial marriage and can be ended only by divorce, annulment or the death of one of the marriage partners.  There is no such thing as a "common law divorce."



NOTE:  Some states provide for registration of informal marriages.  A copy of the document registering the informal marriage may be accepted to establish the marriage from the date it was registered.  Development of a common law marriage and preparation of an administrative decision are not required unless the claimant alleges that a common law marriage existed before the informal marriage was registered.



	d.  Statement of Marital History Required.  Before a marriage can be established for VA purposes, it is always necessary to have the claimant's statement of marital history.  This information can come from an application or from VA Form 21-686c, "Declaration of Status of Dependents."  The statement must show all prior marriages of both parties and must include the following:



	(1)  The first and last names of prior marriage partners.



	(2)  How prior marriages terminated (death, divorce, annulment).



	(3)  The date prior marriages terminated (month and year at a minimum).



	(4)  The place prior marriages terminated (city and state).



	e.  Void Marriage



	(1)  Certain "marriages" have no legal effect even though the parties may have gone through a marriage ceremony and may have registered the marriage.  Such marriages are legally void because the parties did not satisfy the legal requirements for entering into a marriage at the time of the alleged marriage.



	(2)  If a marriage is determined to have been void, there is no need to dissolve it through divorce or annulment before entering into a subsequent marriage.  Likewise, a surviving spouse can reestablish entitlement to death benefits without proof of annulment if a subsequent marriage is determined to have been void.



	(3)  Not all legally defective marriages are void.  For example, in most jurisdictions marriage by underage individuals is not automatically void.  Generally, a marriage will be considered void only if the defect
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 is fundamental.  Grounds for voiding a marriage vary from state to state but in most states a marriage is void if either party is already married at the time of the marriage or if the parties are closely related.



	(4)  If it is necessary to determine if a marriage was void, fully develop the facts surrounding the alleged void marriage.  After complete development, including, if possible, the statements of the parties to the "marriage," submit the case to District Counsel for a legal opinion as to whether or not the marriage is void.  See paragraph 12.02c.  The District Counsel opinion determines the issue.  No administrative decision is required.



	f.  Claimant Unable to Prove Dissolution of Prior Marriage



	(1)  Documentary proof of dissolution of prior marriages is not routinely required.  The claimant's statement furnishing the information outlined in subparagraph d is adequate in the absence of conflicting evidence.  If conflicting information has been submitted concerning prior marriages of either party, documentary proof of dissolution of ALL prior marriages of BOTH parties is required.



	(2)  If evidence of dissolution of prior marriages is required, but the claimant is unable to prove that a prior marriage was dissolved or that it was void, make every effort to assist the claimant in securing such proof.



	(3)  If the claimant alleges that the prior marriage was dissolved by divorce but it is impossible to secure evidence of the divorce that satisfies 38 CFR 3.205(b), the claimant can establish the current marriage by obtaining a new decree of divorce dissolving the prior marriage.  It is possible to initiate a divorce action even if the location of the other party is unknown.



	(4)  If a surviving spouse filing for death benefits is unable to prove dissolution of a prior marriage of the veteran, develop for a deemed valid marriage.  See part III, paragraph 6.12.



	(5)  State court evidence rules regarding presumptions of the validity of the most recent marriage cannot be used to establish a current marriage for VA purposes if there is evidence of a valid prior undissolved marriage.



	g.  Removal of Impediment to Marriage.  If one or both parties was already married at the time they attempted to enter into a marriage and the earlier marriage is subsequently dissolved, the status of the second marriage is determined under state law.  After the dissolution of the prior marriage, if the parties resided as husband and wife in a state that recognizes common law marriages, a common law marriage will arise automatically upon dissolution of the prior marriage.  In states not recognizing common law marriages, the removal of the impediment may or may not validate the later marriage.  Fully develop the facts of the case and, if necessary, request a legal opinion from District Counsel as to the validity of the second marriage.  See paragraph 12.02.



	h.  Effect of Court Judgments.  In death cases, marital relationship may be established by a judgment of a Federal court in a suit in which the United States was a party.  See 38 CFR 3.214.



	(1)  Follow the court's decision on questions of remarriage of surviving spouses in determining entitlement for purposes of paying VA benefits even though the court determination may relate to other benefits such as Social Security, Federal Employees' Compensation, etc.



	(2)  It is immaterial that the decision was made following a trial on the merits as distinguished from a stipulated judgment.



	(3)  A court's decision that a surviving spouse is not remarried does not eliminate the need for a determination by VA that payment of death benefits is not otherwise precluded.  For example, a surviving spouse may nevertheless be barred under 38 CFR 3.50(b)(2) from payment of death pension, compensation or DIC by reason of having lived as the spouse of another (inferred marriage).
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12.04  COMMON LAW MARRIAGES



	a.  General



	(1)   Some states recognize common law marriages (see subparagraph d below).  Such marriages are entered into by agreement of the parties and do not require a formal ceremony.  Some states provide for registration of informal marriages (paragraph 12.03c) but a common law marriage can usually be established without being registered with any governmental entity.



	(2)  Once a common law marriage has been established in a jurisdiction which recognizes common law marriages, it is a valid marriage in all respects and is no different from a ceremonial marriage.  It cannot be terminated except through divorce, annulment or the death of one of the parties.



	(3)   A valid common law marriage established in a state recognizing such marriages continues to be valid if the parties later move to a state which does not recognize common law marriages.



	b.  Requirements.  The legal requirements for establishing a common law marriage vary from state to state.  Typically, however, ALL of the following elements must be present before a common law marriage can be established:



	(1)  An Agreement between the Parties to be Married.  Often this agreement is explicit but it can be inferred from the conduct of the parties.  The statement of one of the parties that there was no agreement to be married is not necessarily conclusive, especially when the statement is self-serving and there is evidence the parties held themselves out as married.



	(2)  Cohabitation.  This means that the parties actually lived together for some period of time. 



	(3)  Holding Out to the Public as Married.  This means that the parties represented themselves to members of the community as husband and wife.  It is not necessary to have used the same last name.  See part III, paragraph 6.08b(3) for possible sources of evidence to establish that the parties held themselves out to the public as married.



	c.  Development of Common Law Marriage



	(1)  Develop to establish a common law marriage if:



	(a)  The claimant alleges a common law marriage or



	(b)  The claimant is unable to establish a claimed ceremonial marriage and there is evidence that the parties lived together in a state which recognizes common law marriages.



	(2)  See part III, paragraph 6.08c for specific development procedures.



	d.  Validity of Common Law Marriages by State.  Common law marriages are recognized in some jurisdictions.  The following list shows the position taken by each state on the recognition of common law marriages:



NOTE:  If a date is shown, a common law marriage can be recognized only if it was established before that date.  For example, a common law marriage established in Florida is recognized only if it was established before January 1, 1968.



Alabama.  Recognized as valid.



Alaska.  Recognized prior to 8/1/17.



													12-I-5

�December 6, 1999		M21-1, Part IV

		Change 122





Arizona.  Recognized prior to 10/1/13.



Arkansas.  Not recognized.



California.  Recognized prior to 1895.



	(6)  Colorado.  Recognized as valid.



	(7)  Connecticut.  Not recognized.



	(8)  Delaware.  Not recognized.



	(9)  District of Columbia.  Recognized as valid.



	(10)  Florida.  Recognized prior to 1/1/68.



	(11)  Georgia.  Recognized prior to 1/1/97.



	(12)  Hawaii.  Not recognized.



	(13)  Idaho.  Recognized prior to 1/1/96.



	(14)  Illinois.  Recognized prior to 7/1/05.



	(15)  Indiana.  Recognized prior to 1/1/58.



	(16)  Iowa.  Recognized as valid.



	(17)  Kansas.  Recognized as valid.



	(18)  Kentucky.  Not recognized.



	(19)  Louisiana.  Not recognized.



	(20)  Maine.  Not recognized.



	(21)  Maryland.  Not recognized.



	(22)  Massachusetts.  Not recognized.



	(23)  Michigan.  Recognized prior to 12/31/56.



	(24)  Minnesota.  Recognized prior to 4/26/41.



	(25)  Mississippi.  Recognized prior to 4/5/56.



	(26)  Missouri.  Recognized prior to 6/20/21.



	(27)  Montana.  Recognized as valid.



	(28)  Nebraska.  Recognized prior to 8/3/23.

 

	(29)  Nevada.  Recognized prior to 3/29/43.



	(30)  New Hampshire.  Not recognized.
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	(31)  New Jersey.  Recognized prior to 12/1/39.



	(32)  New Mexico.  Not recognized.



	(33)  New York.  Recognized prior to 4/29/33.



	(34)  North Carolina.  Not recognized.



	(35)  North Dakota.  Recognized prior to 7/1/1890.



	(36)  Ohio.  Recognized prior to 10/10/91.



	(37)  Oklahoma.  Recognized as valid.



	(38)  Oregon.  Not recognized.



	(39)  Pennsylvania.  Recognized as valid.



	(40)  Puerto Rico.  Not recognized.



	(41)  Rhode Island.  Recognized as valid.



	(42)  South Carolina.  Recognized as valid.



	(43)  South Dakota.  Recognized prior to 7/1/59.



	(44)  Tennessee.  Not recognized.



	(45)  Texas.  Recognized as valid.



	(46)  Utah.  Recognized prior to 3/3/1887.  See note below.



	(47)  Vermont.  Not recognized.



	(48)  Virginia.  Not recognized.



	(49)  Washington.  Not recognized.



	(50)  West Virginia.  Not recognized.



	(51)  Wisconsin.  Recognized prior to 1/1/18.



	(52)  Wyoming.  Not recognized.



NOTE:  Utah recognizes common law marriages under very limited circumstances.  See Utah Code Section 30-1-4.5.



Validity of Common Law Marriages Outside the U.S.  



To find out the validity of common law marriages outside the U.S., consult the Social Security Program Rules website at www.ssa.gov/regulations/index.htm.  Once there, go down to Employee Operating instructions and		
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click Program Operations Manual System.  Then choose option in the following sequence:

	

Table of Contents

>GN – General

>GN003 - Evidence

>GN00307 – Foreign Evidence

>GN00307.255 – Common Law Marriages Outside the U.S.



	f.  Lack of Residence in a Jurisdiction Recognizing Common Law Marriage  



	(1)  Veteran claimants.   If the evidence shows that the parties to a claimed common law marriage have resided only in jurisdictions which do not now recognize common law marriages and have not recognized such marriages since the time of the inception of their cohabitation, disallow the claim based on the marriage without submission for a legal opinion.   Prepare an administrative decision as indicated in subparagraph h below.

	

	 (2)  Surviving spouse claimants



	(a)   In VAOPGCPREC 58-91 the General Counsel held that lack of residence in a jurisdiction recognizing common law marriages is not a bar to establishment of a common law marriage for a surviving spouse claimant.  The rationale is that the common law marriage could be "deemed valid" under 38 CFR 3.52 on the theory that the surviving spouse could have entered into the purported common law marriage without knowledge of the fact that there was an impediment to the marriage.  The impediment, of course, would be the jurisdiction's nonrecognition of common law marriages.



	(b)  If a surviving spouse claimant alleges a common law marriage in a jurisdiction that does not recognize common law marriages, proceed with normal common law marriage development (part III, paragraph 6.08c) and, in addition, secure the surviving spouse's statement as to whether he or she was aware that common law marriages were not recognized in the jurisdiction and the reasons for this understanding.  



	(c)  Based on the statement submitted by the claimant and any other evidence of record, the Veterans Service Representative (VSR) must determine, as a question of fact, whether the claimant was without knowledge of the impediment to the marriage.  VAOPGCPREC 58-91 and Court of  Appeals for Veterans Claims (CAVC) decisions such as Colon v. Brown, No. 94-71, do not limit VA's ability to conduct the full inquiry required by 38 U.S.C. 103(a) nor does it invalidate the Department's responsibility to weigh the evidence submitted both as to its probative value and credibility.   If it is determined that the claimant was without knowledge of the impediment to the marriage, the other requirements of a deemed valid marriage are satisfied (paragraph 12.10), and all the elements of a common law marriage are present (subparagraph b above), a common law marriage can be established.  Decisions which are adverse to the claimant must clearly articulate the evidence considered, the comparative weight assigned to each, and an evaluation of the credibility of the evidence and the reason we assigned that evaluation.  Avoid unsubstantiated speculative statements such as "the claimant must have known."



	(d)  Regardless of whether the determination is favorable or unfavorable, prepare a two-signature administrative decision using the format in paragraph 11.30.  The issue will be "deemed valid common law marriage."  See subparagraph h below.



	g.  Common Law Marriage Established against Claimant's Will



In some instances a claimant and a person of the opposite sex will be living together in a jurisdiction recognizing common law marriages under circumstances which give rise to a common law marriage but will not claim the marriage because the spouse has income or net worth which would cause benefits to be reduced or terminated.  As indicated in paragraph 12.01c, the marriage must be established if it in fact exists.  If necessary, request a field examination to determine if a common law marriage exists.  See paragraph 12.13c on the distinction between a common law marriage and the inferred remarriage of a surviving spouse.





12-I-8

�July 1, 2004	M21-1, Part IV

		Change 201



	(2)  If evidence is received that a common law marriage exists and the effect of establishing the marriage would be to reduce or terminate benefits, initiate complete development.  The claimant's statement that there is no agreement to be married is one piece of evidence to be considered in determining if a common law marriage exists.  However, it could be contradicted by other evidence such as evidence that the claimant held himself or herself out publicly as the spouse of the other person.



	h.  Administrative Decisions.  Prepare a two-signature  administrative decision to allow or disallow a common law marriage on the merits.  Use the format in paragraph 11.30.  The Veterans Service Center Manager (VSCM) may delegate authority to approve the decision to supervisors not lower than unit chiefs.  No administrative decision is required if the claim is disallowed for failure to furnish requested evidence.



12.05  TRIBAL MARRIAGES



	a.  If the validity of a marriage alleged to have been celebrated in accordance with tribal custom is in issue, fully develop the facts and circumstances surrounding the marriage.  See part III, paragraph 6.09.  When all available evidence has been secured, prepare a request for a legal opinion from District Counsel (paragraph 12.02c).  The issue is the validity of the claimed tribal marriage under state law.



	b.  The District Counsel opinion determines whether VA can recognize the tribal marriage.  No administrative decision is required.



12.06  PROXY MARRIAGES



	a.  A proxy marriage is a marriage contracted or celebrated by one or more agents acting on behalf of the actual parties to the marriage.  The validity of a proxy marriage depends on the law of the particular jurisdiction.



	b.  If the validity of a claimed proxy marriage is at issue, fully develop the facts surrounding the proxy marriage and secure copies of any documents or certificates issued in connection with the marriage.



	c.  When all available information has been received, prepare a request for legal opinion from District Counsel.  The issue is the validity of the proxy marriage under state law.



	d. The District Counsel opinion determines whether VA can recognize the proxy marriage.  No administrative decision is required.



12.07  TRANSSEXUAL MARRIAGES



	a.  All US jurisdictions prohibit marriage between persons of the same sex, but in some jurisdictions it is possible for a person who undergoes sexual reassignment surgery and then marries a member of the person's original gender to establish a valid marriage.



	b.  If such a marriage is claimed, fully develop medical evidence to establish when the sexual reassignment surgery occurred.  When all available medical evidence and any other relevant evidence (such as an amended birth certificate or legal name change) have been secured, prepare a request for legal opinion from District Counsel.  The issue is the validity of the marriage under state law.



	c. The District Counsel opinion determines whether VA can recognize the transsexual marriage.  No administrative decision is required.



12.08  ESTABLISHING A VALID MARRIAGE IN DEATH CASES



a.  General.  A claimant filing for death benefits as surviving spouse of a veteran must establish that the claimant and the veteran had a valid marriage.  In most instances, this is accomplished by proving the existence of a		
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legal marriage under state	law.  See paragraph 12.03.  However, it is also possible under certain circumstances to "deem valid" for VA purposes a marriage which is not valid under state law.  See paragraph 12.10.  In addition to establishing a valid (legal or deemed valid)marriage, there are two other special considerations which are relevant to establishing entitlement to benefits as the surviving spouse of a veteran.  One is "continuous cohabitation" (paragraph 12.09).  The other is the marriage dates requirement of 38 CFR 3.54 (paragraph 12.11).



	b.  Effect of Establishing Spouse Status during Veteran's Lifetime.  The fact that benefits were paid for a person as spouse of the veteran during the veteran's lifetime does not automatically establish that person's status as surviving spouse after the veteran's death.  The surviving spouse claimant must submit satisfactory evidence of his or her status as legal or deemed valid surviving spouse of the veteran and must meet the other requirements set out in the following paragraphs.

	 

	c.  Surviving Spouse Attempts to Set Aside Divorce from Veteran



	(1)  If a claimant who was divorced from the veteran at the time of the veteran's death attempts to establish entitlement as the veteran's surviving spouse based on a court decree setting aside or vacating the divorce, obtain all relevant documents and refer the case to District Counsel for an opinion.  The issue is the validity of the order setting aside the divorce.



	(2)  The District Counsel opinion determines the validity of the divorce.  No administrative decision is required.



	(3)  A determination by District Counsel that the decree setting aside the divorce is valid means that the claimant was the legal surviving spouse of the veteran (assuming the marriage can be established in the first place).  The issue of continuous cohabitation must still be resolved separately.  See paragraph 12.09.



12.09  CONTINUOUS COHABITATION (38 CFR 3.53)



	a.  Elements of Continuous Cohabitation.  In order to qualify as the surviving spouse of a veteran for VA purposes, the claimant must meet the continuous cohabitation requirement of 38 CFR 3.50(b)(1).  Although this requirement is commonly expressed in terms of the surviving spouse's having lived continuously with the veteran from the date of marriage to the date of the veteran's death, in reality it is more limited.  The continuous cohabitation requirement can be satisfied by establishing any of the following:



	(1)  That the veteran and claimant were living together as husband and wife at the time of the veteran's death.



	(2)  That they were living apart but that there was no estrangement.  In other words, they lived apart for medical, business or other reasons not involving marital discord.



	(3)  That they were living apart at the time of the veteran's death due to marital discord but that the claimant was not materially at fault in the separation.  This means that any fault on the part of the claimant was insignificant.  Fault or the absence of fault will be determined based on an analysis of conduct at the time of the separation.  This means that the conduct of the spouse after the separation is not a factor in determining continuous cohabitation and may not be used as a basis in disallowing benefits based upon continuous cohabitation.



	b.  Temporary Separations.  Separations which occur during the course of the marriage, regardless of fault, are irrelevant if the parties are no longer estranged at the time of the veteran's death.



	c.  Continuous Cohabitation Development.  See part III, paragraph 6.13.



	d.  Administrative Decisions
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	(1)  If it is determined that continuous cohabitation has been established, it is not necessary to prepare an administrative decision.  However, when the determination is unfavorable, prepare a two-signature administrative decision using the format in paragraph 11.30.  The VSCM may delegate authority to approve the decision to supervisors not lower than unit chiefs.



	(2)  When a lack of continuous cohabitation is definitely shown and there is also a question of the validity of marriage, disallow the claim without resolving the question of the legality of the marriage.  Include the following statement in the disallowance letter: "A determination has not been made as to whether you can be established as the legal surviving spouse of the veteran."



DEEMED VALID MARRIAGE (38 CFR 3.52)



	a.  General.  The concept of a deemed valid marriage makes it possible to establish a marriage for VA purposes even though a legal marriage does not exist under state law.  Typically, there is no legal marriage under state law because of the existence of some impediment to the marriage such as a prior undissolved marriage.  A deemed valid marriage can exist only in connection with a claim for death benefits.  It is not possible to "deem valid" the marriage of a live veteran.



	b.  Requirements.  Under 38 CFR 3.52, a deemed valid marriage can be recognized if ALL of the following requirements are met:



	(1)  The marriage occurred 1 year or more before the veteran died or existed for any period of time if a child was born of the marriage or was born to the parties before the marriage.



	(2)  The surviving spouse entered into the marriage without knowledge of the impediment.



	(3)  The surviving spouse lived with the veteran at the time of the veteran's death or, if they were separated, the surviving spouse was not at fault in the separation.



	(4)  No other claimant has established entitlement to VA benefits as the veteran's legal surviving spouse.



	c.  "Legal Impediment" Defined.  In most instances the "legal impediment" to the establishment of a valid marriage under state law is the existence of one or more prior undissolved marriages of the veteran.  However, the claimant's marriage to the veteran might have been invalid because one or both parties were under age, lacked mental capacity to contract marriage or were too closely related to marry under state law.  The impediment might also be the failure to comply with state law procedural prerequisites such as blood tests, length of residence or a marriage license.  Any of these legal impediments can be overcome if the claimant satisfies the requirements of subparagraph b above.  However, a marriage cannot be deemed valid if the impediment is the claimant's inability to prove the dissolution of his or her own prior marriage.  See paragraph 12.03f.



	d.  Child Born of the Marriage.  The term "child born of the marriage" as used in subparagraph b(1) above includes a child born after the death of the veteran as long as it is established that the veteran was the father of the child.



	e.  Surviving Spouse Not at Fault in Separation.  This determination is made using the same criteria used to establish continuous cohabitation under 38 CFR 3.53.  See paragraph 12.09.



	f.  Lack of Knowledge of Impediment



	(1)  It must be established that, at the time of the claimant's marriage to the veteran, the claimant did not know of the impediment, i.e., of factual circumstances or of a law prohibiting the particular marriage.  The fact that such knowledge was later acquired (either before or after the death of the veteran) is not relevant.  The determining factor is the claimant's state of mind at the time of the marriage.
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	(2)  Under 38 CFR 3.205(c), the claimant's signed statement that the claimant had no knowledge of an impediment to the marriage will be accepted as proof of the fact unless there is other evidence to the contrary.  If there is evidence to the contrary, the claimant's statement is one piece of evidence to be considered in determining whether or not the attempted marriage was entered into without knowledge of the impediment.



	(3)  The decision as to whether or not the claimant had knowledge of an impediment is a factual determination to be made in Authorization.  When all procurable evidence has been obtained, determine the issue based on a preponderance of the evidence.



NOTE:  In VAOPGCPREC 58-91 the General Counsel held that lack of residence in a state recognizing common law marriages is not necessarily a bar to establishment of a common law marriage for a surviving spouse claimant because the common law marriage could be deemed valid.   See paragraph 12.04e(2).



	g.  No Other Claimant Entitled as Legal Surviving Spouse



	(1)  Before a defective marriage can be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse.



	(2)  If a claim is filed by another person as surviving spouse, initiate contested claim development procedures.  See chapter 5.  First determine who is the legal surviving spouse.  If necessary, request a legal opinion under paragraph 12.02.  Then determine if there is a bar to payment of the legal surviving spouse.  In most instances the bar to payment will be failure to satisfy the continuous cohabitation requirement of 38 CFR 3.53.  See paragraph 12.09.



	(3)  If there is no bar to payments to the legal surviving spouse, the marriage to the other claimant cannot be deemed valid.  If there is a bar to payments to the legal surviving spouse, the marriage to the other claimant can be deemed valid (assuming the other requirements set out in subparagraph b above are satisfied).



	EXAMPLE 1:  Lynn married the veteran on March 14, 1973.  Lynn left the veteran in 1982 because he beat her.  It is determined that Lynn was without fault in the separation.  The veteran entered into a marriage ceremony with Matilda on September 29, 1983.  The marriage to Lynn was never dissolved.  The veteran dies in 1989.  Both Lynn and Matilda file for pension as surviving spouse.  If Lynn is otherwise eligible for pension, Matilda's marriage to the veteran cannot be deemed valid--even though Matilda married the veteran in the good faith belief that he was free to marry.



	EXAMPLE 2:  Same facts as above except that the veteran left Lynn in 1982 because she beat him and it is determined that Lynn was at fault in the separation.  In this case, Matilda's marriage to the veteran could be deemed valid for VA purposes even though Lynn is still the veteran's legal surviving spouse.



	(4)  If the legal surviving spouse is barred from payment of pension solely because his or her income exceeds the applicable maximum annual pension rate, the other claimant's marriage can be deemed valid.



	(a)  If the payments to the legal surviving spouse are barred only by excessive income, disallow the claim by the "deemed valid" claimant.  Advise the "deemed valid" claimant that the claim may be reopened after expiration of the time period during which payments could be made under 38 CFR 3.660(b)(1).



	(b)  According to 38 CFR 3.660(b)(1), where payments are not made because of anticipated income, pension may be awarded if satisfactory evidence is received within the same or next calendar year.  For purposes of this subparagraph, determine the "same calendar year" by adding 12 months to the date payment would have been made had it not been barred by excessive income.  Determine the "next calendar year" by adding 24 months to the date payment would have been made had it not been barred by excessive income.



	(c)  If the deemed valid claimant reopens a claim within 36 months of the date payment would have been made to the legal surviving spouse had it not been barred by excessive income, pay (if otherwise entitled) from the 
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original date of claim (subject to 38 CFR 3.31).



	EXAMPLE:  Gary and Bob have both filed claims as the surviving spouse of the deceased veteran.  Gary married the veteran on March 14, 1956, and Bob married the veteran on October 28, 1967.  Gary's marriage to the veteran was never dissolved so Gary is determined to be the legal surviving spouse.  The veteran dies on April 5, 1990.  Gary files a pension claim on June 23, 1990, but the claim is disallowed because Gary's income exceeds the statutory income limitation.  Development reveals that the veteran deserted Gary.  Therefore, Gary satisfies the continuous cohabitation requirement of 38 CFR 3.53 and in all other respects qualifies for pension.  Bob's pension claim was filed on June 25, 1990.  Bob's income is within the limit and Bob's marriage to the veteran meets all the requirements of a deemed valid marriage except for the requirement that no other claimant be found entitled as legal surviving spouse.  Disallow both claims.  Advise Bob that he may reopen his claim at the end of calendar year 1992.  Under 38 CFR 3.660(b)(1) Gary has until January 1, 1993, to submit evidence showing that income was within the limit for the income year extending from July 1, 1990, to July 1, 1991.



	h.  Administrative Decisions.  When the "deemed valid" question is resolved (favorably or unfavorably), prepare a two-signature administrative decision using the format in paragraph 11.30.  The VSCM may delegate authority to approve the decision to supervisors not lower than coaches.



12.11  MARRIAGE DATES (38 CFR 3.54)



	a.  General.  The marriage dates requirement of 38 CFR 3.54 states that surviving spouse benefits cannot be paid unless the claimant was married to the veteran for at least 1 year immediately preceding the veteran's death, or a child was born of the marriage or the marriage occurred before a certain "delimiting date."  The marriage dates requirement is like the continuous cohabitation requirement of 38 CFR 3.53 in that it might cause VA to disallow a claim from a veteran's legal widow under state law.  The marriage dates requirement varies with the benefit involved and is a consideration only when the marriage occurred after the veteran’s separation from service.  Marriage dates are not an issue if the marriage occurred before or during the veteran’s service. 



	b.  Pension Claimants.  Death pension may be paid to a surviving spouse who was married to the veteran:



	(1)  One year or more before the veteran's death or



	(2)  For any period of time if a child was born of the marriage or was born to them before the marriage or



	(3)  Before the following delimiting dates:



	(a)  January 1, 1957, if pension eligibility is based on WW II service of the veteran.



	(b)  February 1, 1965, if pension eligibility is based on the veteran's Korean conflict service.



	(c)  May 8, 1985, if pension eligibility is based on the veteran's Vietnam era service.

	

	(d)  January 1, 2001, if pension eligibility is based on the veteran's Persian Gulf War service.



	(e)  See 38 CFR 3.54 if pension eligibility is based on periods prior to WW II.



NOTE:  If the surviving spouse claimant can qualify in any one of three ways (marriage for 1 year, child born or marriage before applicable delimiting date), the marriage dates requirement of 38 CFR 3.54 is satisfied.



	EXAMPLE:  A surviving spouse files a claim for pension on October 28, 1990.  The veteran had honorable service during the period June 3, 1969, to June 2, 1973 (Vietnam era).  The claimant married the veteran on August 7, 1973.  The veteran died on June 13, 1974.  There were no children born of the marriage.  Since the claimant and
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the veteran were not married for a year and they had no children, the claim would be disallowed were it not for the fact that the marriage occurred before May 8, 1985.  Since the veteran had Vietnam era service and the marriage occurred before the applicable delimiting date for Vietnam era service (May 8, 1985), the claimant meets the marriage dates requirement of 38 CFR 3.54.	



	c.  DIC Claimants.  The marriage dates requirement for a DIC claimant differs depending on whether the claimant is entitled to DIC under 38 U.S.C. 1310(a) (service-connected death) or 38 U.S.C. 1318 (veteran rated totally disabled for 10 years prior to death).



	(1)  DIC entitlement under 38 U.S.C. 1310(a) may be paid to the surviving spouse who was married to the veteran:



 (a)  For 1 year or more or



For any period of time if a child was born of the marriage or was born to them before the marriage or

	

	(c)  Before the expiration of 15 years after the termination of the period of service during which the injury or disease causing the death of the veteran was incurred or aggravated.



	(2)  DIC entitlement under 38 U.S.C. 1318 may be paid to the surviving spouse who was married to the veteran:



	(a)  For 1 year or more or



	(b)  For any period of time if a child was born of the marriage or was born to them before the marriage.



NOTE:  The only difference in terms of the marriage dates requirement between DIC claims based on service-connected death and those based on the veteran having been totally disabled for 10 years prior to death is that only the former can qualify based on the veteran's death having occurred before the expiration of 15 years after the termination of the period of service during which the injury or disease causing the death of the veteran was incurred or aggravated.



	d.  Child Born of the Marriage.  The term "child born of the marriage" for purposes of the 38 CFR 3.54 marriage dates requirement includes a fetus advanced to the point of gestation required to constitute a birth under the law of the jurisdiction in which the fetus was delivered.  If this issue arises, it may be necessary to request a legal opinion.  See paragraph 12.02.



	e.  More than One Marriage to Veteran.  The effect of multiple marriages is different for the 1-year duration of marriage requirement and the date of marriage requirement.



	(1)  Multiple periods of marriage cannot be added together to meet the 1-year marriage requirement.  In order to satisfy the 1-year marriage requirement, the veteran and spouse must have been married for a year immediately prior to the veteran's death.



	(2)  If a surviving spouse has been married to a veteran more than once, use the date of the original marriage in determining if the date of marriage requirement (delimiting date in pension cases and 15 years after qualifying service in DIC cases) was met.  See 38 U.S.C. 103(b).



	EXAMPLE:  The veteran had Vietnam-era service.  The claimant married the veteran on March 14, 1985, and was divorced from the veteran on February 13, 1986.  They remarried on September 29, 1989, and the veteran died on August 5, 1990.  The surviving spouse files for pension.  The 1-year marriage requirement is not met because the two periods of less than a year cannot be added together.  However, the claimant does satisfy the 

marriage dates requirement of 38 CFR 3.54 because the original marriage occurred before the delimiting date for 
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Vietnam-era service (May 8, 1985).



12.12  EFFECT OF SURVIVING SPOUSE'S REMARRIAGE



	a.  General.  In order to qualify as a surviving spouse for VA purposes, a person must be unmarried.  See 38 CFR 3.50.  Therefore, a surviving spouse who remarries is no longer eligible to receive VA benefits.  



Exceptions:  Under Public Law 107-330, effective February 4, 2003, a surviving spouse who remarries after age 55 retains CHAMPVA eligibility.  (See 23.14a.)



Under Public Law  108-183, effective January 1, 2004, a surviving spouse who remarries on or after his or her 57th birthday remains eligible for DIC, home loan, and educational benefits.  Surviving spouses who remarried after turning age 57 prior to the enactment of the Act have until December 16, 2004  to apply for reinstatement of benefits.  Survivors who remarried after reaching the age of 57 and whose claims for restored benefits are received on or after December 16, 2004, are not entitled to restoration of benefits.  Section 101(d) prohibits retroactive benefits; no benefit may be paid to any person by reason of the amendment for any period prior to the effective date, January 1, 2004. 



For those survivors whose benefits were previously terminated due to remarriage on or after the age of 57, a claim for restored benefits must be submitted in writing.  When such a claim is received, provide the survivor with VA Form 21-686c for completion.  Also ask the survivor if his or her spouse is a veteran.  If the spouse is a veteran, request that the survivor indicate the spouse’s social security number or claim number and identify whether the spouse is receiving VA benefits.  Cross reference folders as appropriate.



When a current DIC recipient notifies VA of his or her remarriage, again provide the beneficiary with VA Form 21-686c for completion.  Also ask the survivor if his or her spouse is a veteran.  If the spouse is a veteran, request that the survivor indicate the spouse’s social security number or claim number and identify whether the spouse is receiving VA benefits.  Cross reference folders as appropriate.	



	b.  Effective date to stop award -- 38 CFR 3.500(n).  If a surviving spouse remarries, discontinue payments effective the first of the month  during which the marriage occurred.



	c.  Award Procedures when Surviving Spouse Remarries.  See paragraph 26.07.



12.13  CONDUCT WARRANTING INFERENCE OF REMARRIAGE OF SURVIVING SPOUSE (38 CFR 3.50)



	a.  General.  In order to receive death benefits as the surviving spouse of a deceased veteran, the claimant generally  must be unmarried (38 CFR 3.50(b)(2)) (See exceptions under paragraph 12.12a).  However, 38 CFR 3.50 imposes the additional requirement that the claimant not be living with a person of the opposite sex and holding himself or herself out publicly as the spouse of that person.  If the claimant is living with a person of the opposite sex and is holding himself or herself out as the spouse of that person, there is held to be an inference of remarriage.  Payment of death benefits is then barred under 38 CFR 3.50(b). (But see paragraph f  below.)



	b.  Reputation in General Community Not Required.  It is not necessary to establish that the claimant and the claimant's roommate were known generally throughout the community as husband and wife in order to invoke an inference of remarriage under 38 CFR 3.50(b).  It is sufficient to establish that there was a single instance of holding out as husband and wife.



	c.  Common Law Marriage Distinguished.  In a state which recognizes common law marriages (paragraph 12.04), conduct which would warrant an inference of remarriage under 38 CFR 3.50(b) will probably also suffice to establish a common law marriage under state law.  The inference of remarriage concept in 38 CFR 3.50(b) enables VA to deny payment of surviving spouse benefits in states where the claimant is living as the spouse 
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of another person but is not legally married because the state does not recognize common law marriages.  Also, it is possible to infer remarriage for VA purposes even though a legal marriage (common law or otherwise) might be impossible because of the existence of an impediment to marriage.  For example, a claimant might be living with a married person and holding himself or herself out as the spouse of that person.  A common law marriage cannot be established because the other party is already married.  Benefits could still be barred under 38 CFR 3.50(b).



	d.  Holding Out Requirement.  Before benefits can be denied based on an inference of remarriage, it must be established that the claimant lived with another person AND held himself or herself out openly to the public as the spouse of the other person.  This means that the claimant and a person of the opposite sex can live together openly without jeopardizing the claimant's entitlement to VA benefits as long as they make no representations to the effect that they are married.



	e.  Conduct Terminated before Entitlement Date.  Conduct warranting an inference of remarriage does not constitute a bar to benefits if the conduct terminated before the date of entitlement to VA benefits.  However, if the conduct caused a common law marriage to come into existence, VA benefits cannot be paid until the marriage is dissolved.  See paragraph 12.04a(2).



	f.  DIC Cases On or After October 1, 1998.  The Veterans Benefits Act of 1998 provides that effective October 1, 1998, the bar to granting DIC benefits does not apply if the surviving spouse ceases living with another person and holding himself or herself out openly to the public as that person’s spouse.  Resumption of benefits can only be made from October 1, 1998, even if the cessation of the relationship occurred prior to this date.  The provisions of 38 CFR 3.31 apply to the commencement of the period of payment and 38 CFR 3.114(a) applies as the Veterans Benefits Act of 1998 is considered liberalizing legislation.



	g.  Inference of Remarriage Development.  See part III, paragraph 6.14f.



	h.  Administrative Decisions.  If it is determined that a surviving spouse has engaged in conduct warranting an inference of remarriage, prepare a three-signature administrative decision using the format in paragraph 11.30.  The Veterans Service Center Manager may delegate authority to approve the decision to supervisors not lower than Coaches.



	i.  Award Adjustment.  If the surviving spouse is in receipt of death pension or DIC, terminate the award under reason code 15 effective the first day of the month in which the relationship began.  See 38 CFR 3.500(n)(3).



12.14  TERMINATION OF SURVIVING SPOUSE'S REMARRIAGE



	a.  Termination before November 1, 1990.  Before November 1, 1990, and the passage of Public Law 101-508, a surviving spouse who remarried or engaged in conduct warranting an inference of remarriage (paragraph 12.13) could establish surviving spouse status if the subsequent marriage was terminated, declared void or, in the case of an inferred marriage, the parties stopped living together. 



	b. Termination after October 31, 1990



	(1)  Public Law 101-508 provided that a surviving spouse claimant whose remarriage has been terminated by divorce, death or termination of conduct warranting an inference of remarriage can be recognized as the veteran's surviving spouse ONLY IF the termination of the remarriage took place before November 1, 1990.  (But see paragraph f below.)



	(2)  Public Law 102-86 amended the provision to prohibit reinstatement based upon date of remarriage
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or inference of remarriage instead of date of claim.  Generally, reinstatement is barred if the remarriage or inference of remarriage occurs after October 31, 1990.  Public Law 102-568 amended this provision to exclude its application to any formerly remarried surviving spouse for whom a legal proceeding to terminate an existing marital relationship was started before November 1, 1990, if that proceeding directly resulted in the termination of the marriage.  Supporting evidence must be submitted showing that the surviving spouse actually filed for divorce with a court prior to November 1, 1990.



	(3)  A remarried surviving spouse whose subsequent marriage is annulled or declared void can reestablish entitlement as a surviving spouse.



	c.  Development for Termination of Marital Relationship.  See part III, paragraph 6.15.



	d.  Remarriage Alleged to Be Void 



	(1)  If the claimant alleges that a marriage barring entitlement to VA benefits is void, fully develop the facts surrounding the alleged void marriage.  After complete development (including, if possible, the certified statements of the parties to the "marriage"), submit the case to District Counsel for a legal opinion as to whether or not the marriage is void.  See paragraph 12.02c.  The District Counsel opinion determines the issue.  No administrative decision is required.



(2)  If the District Counsel determines that the remarriage is void, entitlement can be established effective the date cohabitation ceased or the date of claim, whichever is later.  See 38 CFR 3.400(v)(1).



	e.  Annulment Decree Issued



	(1)  If the surviving spouse alleges that the remarriage has been annulled, request a copy of the court decree of annulment.  An annulment decree which appears regular on its face will be accepted as evidence of termination of the remarriage in the absence of any indication of fraud in obtaining the annulment.  An administrative decision is not required.



	(2)  If there is evidence of fraud, initiate full development.  As part of this development, request copies of the petition to the court for annulment and the answer.  Also, request a transcript of the testimony.



(3)  Questions as to whether or not the decree was obtained through fraud are mixed questions of fact and law and, after development, must be submitted to District Counsel for an opinion as to the legal effect.



(4)  If the District Counsel opinion indicates that fraud was involved in obtaining an annulment, prepare a three-signature administrative decision using the format in paragraph 11.30.  The issue is "marital status of claimant."  The VSCM may delegate authority to approve the decision to supervisors not lower than Coaches.  A finding that an annulment was fraudulently obtained renders it invalid for VA purposes.



(5)  When a judicial decree of annulment is accepted as proof of termination of remarriage, the effective date of an award of benefits is the date the decree became final if the claim is filed within 1 year of that date.  In all other cases, entitlement is based on date of claim.  See 38 CFR 3.400(v)(2).

	

	f.  Reinstatement of DIC Eligibility after September 30, 1998



	   (1)  The Veterans Benefits Act of 1998 (section 8207 of Pub. L. 105-178) made it possible for  a surviving spouse to re-establish DIC entitlement after termination of remarriage.  Therefore, eligibility for DIC (but not pension) is established in any case in which the remarriage of the surviving spouse is terminated by death, divorce, or annulment.
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	(2) The effective date of section 8207 is the date of enactment, June 9, 1998.  However, taking into consideration 38 CFR  3.31 and 38 CFR 3.114(a), awards for restored DIC entitlement may be resumed with an effective payment date as early as October 1, 1998.   However, in no case can restored DIC be paid with an effective payment date earlier than October 1, 1998.  The term “effective payment date,” means the date shown on the BDN award screen as the date benefits resume.  Special law code 24 is to be used when eligibility to DIC is reinstated. 



(3)  If a claim is filed within 1 year after the date of death, or within 1 year of the date the divorce became final, the effective payment date is the first day of the month following the occurrence of the event which ended the remarriage but not earlier than October 1, 1998.



(4)  The provisions of 38 CFR 3.114(a) apply if the surviving spouse is otherwise eligible for DIC and the remarriage had already terminated as of the effective date of the liberalizing provision of law, June 9, 1998.  This means a surviving spouse can have benefits restored with an effective payment date of October 1, 1998, or an effective date 1 year prior to the date of reopened claim (subject to 38 CFR 3.31), whichever is later.  



EXAMPLE 1:  DIC is terminated February 1, 1992, for a surviving spouse based on her remarriage.  The second spouse dies May 7, 1997.  Surviving spouse files a claim received by RO on November 15, 1998.  Effective payment date of restored DIC award is October 1, 1998.  (38 CFR 3.114(a) applies here because the surviving spouse met the requirements of the liberalizing legislation on the date of enactment—June 9, 1998.) 



EXAMPLE 2:  DIC is terminated July 1, 1993, based on the surviving spouse’s remarriage.  The remarriage ends in a divorce which becomes final November 5, 1998.  A claim for restored DIC entitlement is received January 15, 1999.  Effective payment date of restored DIC award is December 1, 1998.  (The effective date would be November 5, 1998, in accordance with 38 U.S.C. 5110(l) and subject to 38 CFR 3.31.  Therefore, payment would be made from the first day of the month following the date the divorce became final, i.e., December 1, 1998.)



	EXAMPLE 3:  DIC ends August 1, 1994, due to the surviving spouse’s remarriage.  Remarriage ends due to the second spouse’s death on July 17, 1998.  Claim for restored DIC received November 27, 1998.  Effective payment date of restored DIC benefits is October 1, 1998 (in accordance with 38 U.S.C. 5110(l) and the earliest date permitted under section 8207(b) of Pub. L. 105-178).



	g.  Reinstatement of Eligibility for CHAMPVA, Chapter 35 and Loan Guaranty Benefits after November 30, 1999.  Public Law 106-117, effective November 30, 1999, now permits entitlement to the following benefits for a surviving spouse whose remarriage has been terminated by death, divorce, or annulment, or cessation of an inferred remarriage:  



medical care under the VA Civilian Health and Medical Program (CHAMPVA),  

Dependents’ Educational Assistance under 38 U.S.C. Chapter 35, and 

loan guaranty benefits under 38 U.S.C. Chapter 37.



Prior to this date, VAOPGCPREC 13-98 held that a surviving spouse who regained DIC eligibility under section 8207 of Public Law 105-178, effective October 1, 1998, did not regain eligibility for any of the above.  See M21-1, Part III, 6.15 for evidentiary requirements.  If a claim is filed within 1 year of the date of death or within 1 year of the date the termination of remarriage became final, the date of entitlement is the first day of the month following the occurrence of the event which ended the remarriage, but no earlier than December 1, 1999.
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SUBCHAPTER II.  CHILDREN

12.15  CHILD RELATIONSHIP (38 CFR 3.57)



	a.  General.  Veterans in receipt of pension and veterans receiving compensation at the 30-percent rate or higher may receive additional benefits for their children.  Surviving spouses of deceased veterans may also receive additional benefits for children of the veteran in their custody.  In some instances, children of a deceased veteran are paid death benefits directly.



	b.  Child Defined.  The term "child" is defined in 38 CFR 3.57.  It includes the following:



	(1)  A biological child of the veteran.



	(2)  A child legally adopted by the veteran before the child's 18th birthday.



	(3)  A stepchild who acquired the status of stepchild before the age of 18 and is a member of the veteran's household (live cases) or was a member of the veteran's household at the time of the veteran's death (death cases).



	c.  Child Must be Unmarried.  For Compensation and Pension purposes, the child must be unmarried (38 CFR 3.57(a)(1)).  Therefore, if the veteran's 16-year-old child is married, the veteran cannot receive additional benefits for the child.



	d.  Age Requirements.  For VA purposes, the child:



	(1)  Must be under the age of 18 or



	(2)  Must be between the ages of 18 and 23 and pursuing an approved course of education (see par. 14.02) or



	(3)  Must have become permanently incapable of self-support before reaching the age of 18 (sometimes called a "helpless child").  See chapter 15.



	e.  Child Not Living With Claimant



	(1)  If a veteran or surviving spouse claims additional benefits for a child, current information as to the name and address of the person with whom the child lives must be of record.



	(2)  The name and address of the person with whom the child lives does not have to be furnished if the claimant certifies that the child's whereabouts are unknown but furnishes current evidence that child support payments are being made through a court or state agency.



	f.  Evidence Requirements.  The following paragraphs in part III furnish evidence requirements for establishing a child's age and relationship:



	(1)  Evidence to establish age of child - paragraph 6.17.



	(2)  Evidence to establish child's relationship to female veteran - paragraph 6.18.



	(3)  Evidence to establish child's relationship to male veteran - paragraph 6.19.



	(4)  Evidence to establish adopted child - paragraph 6.20.



	(5)  Evidence to establish stepchild - paragraph 6.21.
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NOTE:  Primary evidence of a child's age or relationship is a copy or abstract of the child's birth certificate.  See part III, paragraph 6.17.



	g.  Effect of Administrative Determinations by Other Agencies.  Administrative determinations concerning a child's age or relationship made by other Government agencies such as the Social Security Administration will be considered but are not binding on VA when determining entitlement to VA benefits.



	h.  Effect of Child's Entry on Active Duty.  A person's entry on active duty in the armed forces has no effect on the individual's status as a child for VA purposes if all other requirements for child status are met.



12.16  ADOPTED CHILD



	a.  General.  Under 38 CFR 3.403(e) additional benefits can be paid for an adopted child from the date of adoption.  The date of adoption can be the effective date of final adoption, the effective date of an unrescinded interlocutory adoption or the date the claimant acquires custody of the child under an adoptive placement agreement.



	(1)  An interlocutory adoption is one which is not final until some time in the future or until some future event takes place.



	(2)  An adoptive placement agreement is an agreement between an agency authorized by law to arrange adoptions and the adoptive parents which gives the adoptive parents custody of the child pending final adoption.



	(3)  Additional benefits can be paid for a child pursuant to an interlocutory adoption or adoptive placement agreement only as long as the child remains in the actual custody of the adoptive parents.  See 38 CFR 3.57(c).



NOTE:  A court decree terminating parental rights and placing the child in the custody of the prospective adoptive parents does not form the basis for paying additional benefits for the child (as an adopted child) unless there is an adoptive placement agreement or an interlocutory adoption.  If there is a question as to the legal effect of a decree or order, request a District Counsel opinion.  See paragraph 12.02.



	(4)  When a child recognized under an interlocutory adoption decree or adoptive placement agreement leaves the custody of the adoptive parent, or the court does not grant final approval of the adoption, stop paying additional benefits for the child effective the date the child left the adopting parent's custody or the date of rescission or termination of the decree or agreement, whichever is earlier.  See 38 CFR 3.503(j).



	b.  Development of Domestic and Foreign Adoptions.  See part III, paragraph 6.20.



	c.  Effect of Revised Birth Certificate.  A copy of the revised birth certificate (showing the veteran as parent) can be accepted to establish the relationship of an adopted child but only from the date of receipt of the revised birth certificate.  If only a revised birth certificate is received, advise the claimant that benefits may be payable from an earlier effective date if a copy of the adoption decree or a copy of the adoptive placement agreement is submitted.



	d.  Impounded Adoption Records



	(1)  The claimant is not required to furnish the final decree of adoption if it cannot routinely be released by the custodian of the records or if the adoption decree can be released only upon petition to the court.

	

	(2)  See part III, paragraph 6.20c for alternative evidence to establish an adopted child if the adoption decree cannot routinely be released.



	e.  Adoption By Surviving Spouse.  Under 38 CFR 3.57(c), a child adopted by the veteran's spouse after the
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veteran's death can be established as the veteran's adopted child.  The following requirements apply:



	(1)  The child must have been living in the veteran's household at the time of the veteran's death and



	(2)  The child must have been adopted by the surviving spouse under an adoption decree issued within 2 years of the date of the veteran's death and



	(3)  More than half of the child's support must have been provided by the veteran or the veteran's spouse from the time the child became a member of the veteran's household until the date of the adoption decree.



	f.  Child Adopted Out of Family (38 CFR 3.58)



	(1)  The adoption of a veteran's child by a person outside the veteran's family does not break the relationship between the veteran and child even if the veteran's parental rights have been terminated.  The child continues to be a child of the veteran for VA purposes and could be the child of two different veterans if the adoptive parent is a veteran also.



	EXAMPLE 1:  Arnold receives disability compensation at the 30-percent rate.  He receives additional compensation for his son Ted.  Arnold is divorced from Ted's mother who remarries Dale.  Dale receives disability compensation at the 100-percent rate.  Both Arnold and Dale can receive additional compensation for Ted.  Ted can be Arnold's biological child and Dale's stepchild simultaneously.



	EXAMPLE 2:  Two veterans are married to each other.  Each receives disability compensation at a rate of 30 percent or higher.  Their biological child is adopted by two married veterans who each receive disability compensation at a rate of 30 percent or higher.  All four veterans could receive additional compensation for the child.



	(2)  Under 38 CFR 3.703 a child (adopted or otherwise) cannot receive death benefits based on the service of two different veterans in the same parental line if EITHER of the veterans died on or after June 9, 1960.



	(a)  The term "same parental line" means parents of the same sex, i.e., two fathers or two mothers.



	(b)  If BOTH veterans died BEFORE June 9, 1960, the prohibition is against receiving DIC based on the service of two deceased veterans in the same parental line.  In other words, the child could receive DIC based on the service of one parent and pension based on the service of another parent of the same sex.



	(3)  There is no prohibition against receiving more than one death benefit based on two parents not in the same parental line.  For example, if a child's mother and father were both killed in service, the child could have two DIC awards.



NOTE:   While pursuant to 38 CFR 3.58 a child adopted out of a veteran's family may remain a child of the veteran for VA purposes, VA lacks authority to pay additional Improved Pension to a veteran on the basis of such a child, where the child is not in the veteran's custody and the veteran is not reasonably contributing to the child's support.  In order to determine whether Improved Pension is payable to a veteran for a child adopted out of the veteran's family, a determination must be made as to whether the adoption divested the veteran of legal custody for the child and the accompanying legal right to exercise parental control and responsibility for the child's care and welfare.  This decision is controlled by the laws of the state in which the adoption took place.  Therefore, refer the matter to the District Counsel  (VAOPGCPREC 16-94).  
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	g.  Administrative Decisions



	(1)  A child can be established for VA purposes without preparation of an administrative decision based on evidence of adoption which is regular on its face and uncontradicted.



	(2)  After complete development, if a question remains as to the legal validity of the adoption, prepare a request for a legal opinion.  See paragraph 12.02c.



	(3)  If an adopted child cannot be established for VA purposes, prepare a two-signature administrative decision using the format in paragraph 11.30.  The Adjudication Officer may delegate authority to approve the decision to supervisors not lower than unit chiefs.



	h.  Foreign Adoptions.  In addition to the requirements outlined above, special rules apply in all cases involving adoptions under the laws of a foreign jurisdiction.



	(1)  Definition.  The term "foreign jurisdiction" refers to any jurisdiction other than the States, Territories and Possessions of the United States, the District of Columbia, the Commonwealth of Puerto Rico and the Commonwealth of the Northern Mariana Islands.



	(2)  Recognition of Adopted Child During Veteran's Lifetime.  A child residing outside the United States will not be considered to be a legally adopted child of the veteran during the veteran's lifetime unless the child meets ALL of the following requirements:



	(a)  The child was under the age of 18 at the time of adoption.



	(b)  At least half of the child's annual support is being provided by the veteran.



	(c)  The child is not in the custody of a natural parent unless the natural parent is the veteran's spouse.



	(d)  The child is residing with the veteran or, in the case of a divorce following the adoption, with the veteran's former spouse who is also the child's adoptive or natural parent.  This requirement does not apply to periods during which the child is away at school or to periods during which the child or veteran is confined to a health care facility or other institution.



NOTE:  The above requirements apply only if the adoption was under the laws of a foreign jurisdiction AND the child is residing outside the United States.



	(3)  Recognition of Adopted Child After Veteran's Death.  A child adopted by the veteran under the laws of a foreign jurisdiction (regardless of where the child is living) but not established for VA purposes during the veteran's lifetime, can be recognized as the veteran's adopted child only if:



	(a)  The child was a member of the veteran's household at the time of the veteran's death and



	(b)  At any time within the 1-year period immediately preceding the veteran's death, the veteran was entitled to or was receiving additional VA benefits for the child or



	(c)  For a period of at least 1 year preceding the veteran's death, the child met the requirements of subparagraphs (2)(a),(b),(c) and (d) above.



	(4)  Child Adopted By Surviving Spouse.  A child adopted after the veteran's death by the veteran's surviving spouse under the laws of a foreign jurisdiction can be established for VA purposes only if:



	(a)  The child was a member of the veteran's household at the time of the veteran's death and

12-II-4

�August 15, 2003	M21-1, Part IV

		Change 176



	(b) For a period of at least 1 year preceding the veteran's death regular contributions for the child's support were not being made by any other person or organization and



	(c)  At any time within the 1-year period immediately preceding the veteran's death, the veteran was entitled to or was receiving additional VA benefits for the child or



	(d)  The child was less than 18 years of age at the time of adoption and



	(e)  For a period of at least 1 year preceding the veteran's death, the child was receiving at least half of his or her annual support from the veteran and



	(f)  For a period of at least 1 year prior to the veteran's death, the child was not in the custody of his or her natural parent unless that parent is the surviving spouse.



NOTE:  To establish a child adopted by a surviving spouse after the veteran's death, the elements in subparagraphs (a) and (b) above must always be established.  Additionally, either the elements in subparagraph (c) or a combination of the elements in subparagraphs (d), (e) and (f) must be established.



	(5)  Determinations.  Prepare an administrative decision as indicated in paragraph g above if the decision on the foreign adoption is unfavorable.  No administrative decision is required if the decision is favorable.



	(6)  Control of Established Foreign Adoptions



	(a)  If additional benefits are paid for a child who is established based on a foreign adoption, set a master record control with a reason code 22 for 1 year from the date of establishment of the child.



	(b)  On expiration of the diary, establish a 60-day pending issue control under end product code 130.   Ask the beneficiary to furnish a certified statement indicating the name and address of the person having custody of the child and the names and addresses of the person or persons who provide the child's support, including the amount provided by each.  Advise the claimant that payments for the adopted child will be discontinued unless the evidence requested is furnished within 60 days of the date of the letter.



	(c)  If the evidence establishes the child's continuing eligibility, set a new master record control for 1 year from the current date under diary reason 22.  If the evidence is unfavorable, prepare an administrative decision under paragraph g above and inform the beneficiary of the decision.  If there is reasonable doubt as to the validity of the response, a field examination may be requested prior to making the determination of continued entitlement.



	(d)  If the child's eligibility is confirmed for 2 consecutive years, no additional diary controls are required.



12.17  STEPCHILD (38 CFR 3.57)



	a.  General.  The term "stepchild" for VA purposes refers to the biological or adopted child of the veteran's spouse.  A child of a surviving spouse whose marriage to the veteran is deemed valid (par. 12.10) can be a stepchild.



Member of Veteran's Household.  Under 38 CFR 3.57(a)(1) a stepchild must be a member of the veteran's household (live cases) or must have been a member of the veteran's household at the time of the veteran's death (death cases).
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	(1)  A child who is not, or was not at the time of the veteran's death, actually living with the veteran can still qualify as a stepchild if he or she is (was) receiving at least half of his or her support from the veteran.  A child is considered to be "in the veteran's household" for purposes of establishing stepchild status if he or she actually resides with the veteran or resides elsewhere but receives at least half of his or her support from the veteran.



	(2)  The stepchild relationship for VA purposes is not affected by the fact that legal custody may have been awarded to some person other than the veteran as long as the child is actually a member of the veteran's household.



	c.  Establishment of Stepchild Relationship.  The following is required to establish the stepchild relationship (38 CFR 3.210(d)):



	(1)  Establish the veteran's marriage to the child's biological or adoptive parent.  See paragraph 12.03.



	(2)  Establish the child's relationship to the biological or adoptive parent.



	(a)  For a biological child of the veteran's spouse, see part III, paragraph 6.18 or 6.19.



	(b)  For an adopted child of the veteran's spouse, see part III, paragraph 6.20.



	(3)  Establish that the child is a member of the veteran's household or, in death cases, was a member of the veteran's household at the time of the veteran's death.  See subparagraph (b) above.



	(a)  If the marriage between the veteran and the child's parent terminated before the date of the veteran's entitlement to VA benefits, the child can still be established as a stepchild provided the marriage can be established and the child continues to be a member of the veteran's household.  If the child continues to live with the veteran or if the veteran still provides at least half of the stepchild's support, the child can be deemed to be a member of the veteran's household.



	(b)  If the veteran and the child's parent were separated prior to the veteran's death and the parent was not at fault in the separation, e.g., the veteran unreasonably deserted the parent, the parent could be established as the veteran's surviving spouse.  See paragraph 12.09 on continuous cohabitation.  However, if the surviving spouse’s child resided with the surviving spouse after the separation, the child could not be recognized as the veteran's stepchild for VA purposes.  Therefore, if the surviving spouse established entitlement to death pension, the child would not be included when determining the applicable maximum annual pension rate nor would the child's income be a factor.  The child could, however, be recognized as the veteran’s stepchild if VA found as a fact that the child was living with the veteran at the time of death or the veteran was contributing at least half of the child’s support at the time of death. 



	d.  Development of Stepchild Relationship.  See part III, paragraph 6.21d.



	e.  Divorce or Separation of Veteran and Child's Biological or Adoptive Parent



	(1)  The stepchild relationship, once established, is not automatically terminated by divorce or separation of the veteran and the child's natural parent if close family ties are maintained between the veteran and the stepchild.  If the child continues to live with the veteran or if the veteran still provides at least half of the stepchild's support, the child can be deemed to be a member of the veteran's household and the relationship remains intact.



	(2)  If notice is received that the veteran was divorced or separated from the stepchild's parent, write to the veteran.  The letter should include the following:



	(a)  A request for the date of divorce or separation from the stepchild's parent (unless already of record).
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	(b)  A request for a statement as to whether the stepchild left with the parent, remained with the veteran or went elsewhere.



	(c)  A request for a statement as to whether or not the veteran continues to support the stepchild and, if so, the percentage of the child's total support provided by the veteran.



	(d)  A request for the name and current mailing address of the person with whom the child is living (if the child is no longer living with the veteran).



	(e)  Notice to the veteran that, if the child left the veteran's household, the child must be removed from the award effective the last day the child was a member of the veteran's household.



	(f)  Notice to the veteran that failure to respond will result in retroactive removal of the child from the award.



	(3)  If the veteran responds, determine if the stepchild relationship continues to exist, i.e., the child continues to live with the veteran or the veteran continues to provide at least half of the child's support.  If it does, no further action is necessary.  If it is determined that the stepchild relationship no longer exists, remove the child effective the date after the last day the child was a member of the veteran's household and furnish contemporaneous notice.  See 38 CFR 3.503(f).  Note that the end-of-month rule does not apply.



	(4)  If the veteran does not respond, review the file to determine the date from which the evidence of record indicates that the stepchild relationship ceased to exist.  In the absence of evidence to the contrary, assume it was the day before the separation between the veteran and the stepchild's parent.  Write to the veteran proposing to remove the stepchild from the award effective the first of the month after the date the stepchild relationship was last shown to exist.  Wait 60 days.  Unless evidence is received indicating that the stepchild relationship continues or that the stepchild should be removed effective another date, remove the child from the award effective the first of the month after the date the stepchild relationship was last shown to exist.  See 38 CFR 3.652.



	f.  Administrative Decisions.  If a claimed stepchild cannot be established for VA purposes, prepare a two-signature administrative decision using the format in paragraph 11.30.  The Adjudication Officer may delegate authority to approve the decision to supervisors not lower than unit chiefs.  No administrative decision is required to remove a stepchild because the child's parent has separated from the veteran (subparagraph e), and no administrative decision is required to disallow a claim for failure to furnish requested evidence.



12.18  EFFECT OF CHILD'S MARRIAGE



	a.  General.  In order to qualify as a child for VA purposes, a person must be unmarried.  See 38 CFR 3.57.  Therefore, a person of any age who marries ceases to be a child for VA purposes.



	b.  Child Entitled in Own Right.  If the child is entitled in his or her own right, stop the award effective the first of the month of marriage.  See 38 CFR 3.500(n)(1).



Child As Dependent.  If the child is a dependent on another person's award, remove the child as 

follows:



	(1)  Marriage Prior to October 1, 1982.  First of the year following the year of marriage.



Marriage on or after October 1, 1982.  First of the month following the month during which the marriage occurred.
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	(4)  Section 306 and Old Law Pension.  If a child who is a dependent on a veteran's or surviving spouse's 306 or Old Law pension award marries, remove the child effective the first of the year after the year of marriage, regardless of when the marriage occurred.



	d.  Inferred Marriage of Child.  General Counsel has held that there is no basis for inferring a child's marriage based on the child's cohabitation with another person.  However, if the child cohabits with another person of the opposite sex in a jurisdiction recognizing common law marriages, it is possible to find that the child has entered into a common law marriage.  If there is evidence that a child has entered into a common law marriage, follow the procedures in paragraph 12.04f.  Also see paragraph 12.13c on the distinction between an inferred marriage and a common law marriage.



12.19  TERMINATION OF CHILD'S MARRIAGE



	a.  Termination Before November 1, 1990.  Before November 1, 1990, and the passage of Public Law 101-508, a child who married could establish child status for VA purposes if the marriage was subsequently terminated, annulled or declared void.



	b.  Termination After October 31, 1990



	(1)  Public Law 101-508 provided that a child claimant whose marriage has been terminated by divorce or death of the child's spouse can establish entitlement as a child ONLY IF the marriage was terminated prior to November 1, 1990.



	(2)  Public Law 102-86 amended this provision to prohibit reinstatement based upon date of marriage of the child  instead of date of claim.  Benefits may be reinstated under the following conditions:



	(a)  The claimant was a child on October 31, 1990 as then defined by title 38, United States Code, and,



	(b)  The child did not marry after October 31, 1990.



	(3)  A married child whose marriage is annulled or declared void can reestablish entitlement as a child for VA purposes.



	c.  Development for Termination of Marital Relationship.  See part III, paragraph 6.22.



	d.  Marriage Alleged to be Void 



If the claimant alleges that a marriage barring entitlement to VA benefits is void, fully develop the

facts surrounding the alleged void marriage.  After complete development (including, if possible, the statements of the parties to the "marriage"), submit the case to District Counsel for a legal opinion as to whether or not the marriage is void.  See paragraph 12.02c.  The District Counsel opinion determines the issue.  No administrative decision is required.



	(2)   If the District Counsel determines that the marriage is void, the effective date of an award or increased award will be determined as of the date cohabitation ceased or the date of claim, whichever is later.  See 38 CFR 3.400(u)(1).



e.  Annulment Decree Issued



	(1)  If the child alleges that the marriage has been annulled, request a copy of the court decree of annulment.  An annulment decree which appears regular on its face will be accepted as evidence of termination of the remarriage in the absence of any indication of fraud.  An administrative decision is not required
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	(2)  If there is evidence indicating fraud in obtaining the annulment, initiate full development.  As part of this development, request copies of the petition to the court for annulment and the answer.  Also, request a transcript of the testimony.



	(3)  Questions as to whether or not the decree was obtained through fraud are mixed questions of fact and law and, after development, will be submitted to District Counsel for an opinion as to the legal effect.  See paragraph 12.02c.



	(4)  If the District Counsel opinion indicates that fraud was involved in obtaining an annulment, prepare a three-signature administrative decision using the format in paragraph 11.30.  The Adjudication Officer may delegate authority to approve the decision to supervisors not lower than section chiefs.  A finding that an annulment was fraudulently obtained renders it invalid for VA purposes.



	(5)  If a judicial decree of annulment is accepted as proof of termination of a child's marriage, the effective date of an award of benefits is the date the decree became final if the claim is filed within 1 year of that date.  In all other cases, entitlement is based on date of claim.  See 38 CFR 3.400(u)(2).
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SUBCHAPTER III.  VERIFICATION OF DEPENDENTS OF COMPENSATION

RECIPIENTS AND OF UNREMARRIED STATUS OF DIC RECIPIENTS



12.20  GENERAL



	a.  Initial Actions.  The Hines BDC will generate VA Form 21-0538, “Status of Dependents Questionnaire.”  This form will be sent to all veterans in receipt of additional compensation for a spouse, child under age 18 or a helpless child.  Hines will also send VA Form 21-0537, “Marital Status Questionnaire,” to all surviving spouses in receipt of DIC.  The forms will be sent to approximately one percent of the identified veterans and DIC recipients each month.  The entire population will be reviewed in about any 8-year period.



	b.  Case Selection.  One nonconsecutive terminal digit will be selected each month to spread the workload among all regional office units.  The cases selected for review were by claim numbers as they existed at the time of their initial review.  The month of selection will not change in subsequent reviews even though a claim number may be changed.  Cases are automatically selected for review eight years subsequent to the month of processing compensation awards containing an initial grant of additional benefits for dependents or of an award of DIC to a surviving spouse.



	c.  Verification Forms.  VA Form 21-0538 asks the veteran to furnish information concerning the status of dependents.  VA Form 21-0537 asks the surviving spouse to certify that he or she is unmarried.  The forms tell the beneficiaries that they must respond within 60 days from the date of the request and that failure to do so will result in the reduction or termination of benefits.  A 60-day diary will be automatically established in the master record upon the release of the verification form.



12.21  INITIAL SCREENING



	a.  Compensation.  When a completed VA Form 21-0538 is received, compare the dependency data with the M16 screen data.  If the information is identical, the reviewer should write "OK" in the lower right hand corner of the form, initial, date, annotate that end product 692 was taken, cancel the reason 25 master record diary using the DIAR command and drop file the form in the claims folder.  If the dependency data does not match, pull the claims folder and develop under M21-1, Part IV, Chapter 12, paragraph 12.22.  Establish a pending 130 at this time to maintain control of the case.



Note:  If the M16 screen is blank or there is discrepant information on it compared with what is reported on the 21-0538, the claims folder must be pulled and reviewed.  If the information in the folder does not resolve the issue, development will be undertaken.



	b.  DIC.  Upon receipt of the 21-0537, check to see if the surviving spouse has remarried since the death of the veteran.  If the answer is "No," write "OK" in the lower right hand corner, initial, annotate the date and that EP 692 was taken and cancel the reason 25 master record diary using the DIAR command.  The form will then be drop filed.  If the answer is "Yes" and the date of the remarriage is furnished, check to be sure that DIC was not paid during the period of remarriage.  If DIC was not paid, cancel the master record diary, annotate the form as above and send the form to drop file.  If DIC was paid during the period of remarriage or if the surviving spouse indicates that the remarriage was terminated, refer the claims folder to an adjudicator for action after canceling the master record diary.  Establish a pending 130 at this point to keep control.



	c.  Other Benefit Programs.  When a 21-0537 or 21-0538 is received, review any education or vocational rehabilitation master records to verify that proper benefits have been paid under those programs.  If discrepancies exist, adjust education awards per the appropriate sections of M22-2 and refer VR&E awards to the VR&E Division for adjustment of benefits paid under that program.
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12.22  REPORTED DECREASE IN DEPENDENTS OR REMARRIAGE



	a.  In all instances, the due process procedures in M21-1, Part IV, Chapter 9, will be followed.  Award adjustments based on evidence furnished by the beneficiary in cases that satisfy the criteria provided in section 9.05 do not require pre-termination/reduction notice.  In these cases, provide the beneficiary contemporaneous notice of the reduced benefits and the reason for the effective date of the reduction.



	b.  If the veteran reports the loss of a dependent, follow the established procedures provided in M21-1, Part IV, section 25.07, for loss of a dependent.  If the surviving spouse in receipt of DIC remarries, terminate benefits as provided in M21-1, Part IV, section 26.07.



	c.  If the loss of dependent or remarriage is reported but the date of the status change is not indicated, develop for the necessary information.  Inform the claimant that if the information is not received within 60 days from the date of the letter, benefits will be terminated or reduced at the end of the month in which the dependents or unmarried status were last shown by the evidence of record.  Review the claims file to determine the date the dependents or unmarried status were last shown by the evidence of record.  Include that date in the letter to the claimant.



	d.  After the award adjustment, file the questionnaire in the claims folder.  Annotate the award "reduction or termination per M21-1, Part IV, 12.22."



12.23  NEW OR ADDITIONAL DEPENDENTS SHOWN



	a.  Process any additional dependents identified in response to the verification request as a claim for additional allowance for dependents as provided in Part IV, chapters 12, 25 and 26.



	b.  Determine the effective date for additional benefits as the result of this project under 38 CFR 3.401.  If a liberalizing law or issue is applicable, 38 CFR 3.114 will be considered.



12.24  VERIFICATION REQUEST NOT RETURNED



	a.  If the master record diary control is not canceled within 60 days from the date of the computer generated request for verification, a 631 message with the legend DEP QUES NOT RETD is issued on VA Form 20-6560.



	b.  If the verification is not received within 60 days from the date of the request, consider the eligibility factors for which verification was requested to not exist as of the end of the month in which they were last shown to have existed as provided in 38 CFR 3.652 and 3.500-3.503.  Advise the beneficiary of the proposed reduction or termination of benefits, the date the proposed action will be effective and that an overpayment may be created which the claimant may be required to repay.  Provide the general pre-termination/reduction notice as established in Part IV, chapter 9 with the letter.  Establish a 60-day pending issue control of the case.



	c.  If the verification is not received within the additional 65-day period, process the proposed termination, reduction.  Annotate the award "reduction or termination per Part IV, 12.24."



	d.  Retain the writeout in the claims folder as a basis for any actions taken.



	e.  If the verification is received, increase or decrease benefits, as warranted, in accordance with the

information furnished.  As provided in 38 CFR 3.652, the beneficiary does not need to provide verification of marital or dependent's status within a year of the request to have benefits resumed from the date of reduction or discontinuance.
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f.	Dependent verification may be accepted over the telephone. (See part III, chapter 11, 

subchapter III.)  If you receive information by telephone that would likely cause reduction/termination of benefits, existing regulations require written notice of the change in dependency status from the beneficiary or fiduciary before we can take adverse action.  Unless we have written notice from the beneficiary advising of the change in dependency status, we must provide pre-termination/reduction notice and control the issue for further appropriate action.



	(1)  If a beneficiary or fiduciary reports the information by telephone which will necessitate reduction or termination of benefits, advise the person of that fact, then ask him/her to provide the information in writing.  Document the call and reported information for the record on VA Form 119.



	(2)  An e-mail or fax may serve as written notice of the change in dependency status and allow reduction/termination action with contemporaneous notice.  If a beneficiary has ready access to e-mail or a fax machine, offer the individual the opportunity to expedite handling of the issue by providing the needed written statement by e-mail or fax.  At local option, you may hold the claims folder for up to 24 hours without establishing an electronic control while awaiting receipt of an e-mail or fax.  However, documentation of the telephone call and planned course of action must be prepared immediately and placed in the claims folder.  If you do not receive the fax or e-mail within 24 hours, establish a control and send pre-termination/reduction notice as required by 38 CFR 3.103(b). 



12.25  RETURNED MAIL ERRONEOUS ADDRESS



	If a verification form is returned as undeliverable, conduct a review to determine whether the address on the form is correct.



	a.  If the address on the questionnaire is incorrect, resend the questionnaire to the correct address and treat it as an initial mailing.   If the beneficiary receives VA benefits via DD/EFT, send a letter asking the financial institution to furnish the beneficiary's current mailing address.  See M21-1, Pt. IV, chapter 31, addendum B for sample language.  Adjust the correspondence date for the questionnaire and set a master record diary control for the response for 60 days consistent with the re-issuance date.  Also correct the address in the master record.



	b.  If a better address cannot be found, re-mail the form to the address of record.  If it is returned again as undeliverable, send a letter to the current address advising the beneficiary that as of 60 days following the date of this letter, his or her benefits will be reduced by the additional amount paid for a spouse or children, or DIC benefits will be suspended.  Also explain that retroactive award adjustments may be necessary later.  Diary the case for 65 days for a response.  If no response is received from the beneficiary within 65 days, reduce or suspend benefits accordingly.  At this time, consider that the eligibility factors for which verification was requested to have ceased as of the first of the month during which they were last shown by evidence of record to have existed and send the beneficiary another pre-termination/reduction letter providing the specifics of the proposed retroactive reduction or termination.  If no response is received within 65 days, take the proposed action to reduce or terminate benefits as appropriate under 38 CFR 3.652.



12.26  BDN UPDATE



	The M16 screen must be updated if the required data concerning dependents is not complete.  Claims folder review is necessary prior to the entry of this information.  The spouse's name and date of birth can be entered by means of a CORR to the M16 screen.  Amended award action using the 304 screen is necessary to enter required information concerning children.
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12.27  CASES LOCATED IN ANOTHER JURISDICTION OR AT RMC



	a.  Do not routinely transfer claims folders located at other regional offices in connection with this project.  If a verification form is received for a claims folder located at another regional office, send it to the regional office of jurisdiction for processing.



	b.  If a claims folder is located at RMC and a folder review is not necessary to confirm dependency or marital status, send the form to RMC to be drop filed.



	c.  If it is necessary to review information in a claims folder located at RMC, send the verification form to the St. Louis regional office attached to an Optional Form 41 marked "Attention 21" and annotated in Remarks with the statement "Folder review required under M21-1, Part IV, chapter 12, subchapter III."  Cancel the reason 25 master record diary.



	d.  The St. Louis regional office will obtain the claims folder from RMC and perform the review and will take any necessary award action.  If St. Louis determines that development is necessary, they will return the form with the claims folder to the office of jurisdiction for development.  End product credit will taken only by the regional office completing the final review and any necessary award action.



12.28  END PRODUCT CREDIT



	a.  Take EP 692 if the initial review confirms the dependency or unremarried status and no folder pull is required.



	b.  If the claims folder must be pulled for this project, EP 130 will be taken.



12.29  REPORTING



	a. Format of Report.  Individual case reports are not required.  However, reports are required in the following format:



	(1)  Number of compensation cases reviewed.



	(2)  Number of compensation cases in which benefits were reduced.



	(3)  Number of DIC cases reviewed.



	(4)  Number of DIC cases in which benefits were terminated.



	

	b.  Date Report is Due.  The report is due in Central Office (212A) no later than February 28 each year.  RCS 20-0815 is assigned to this report.  Reports should be e-mailed to VAVBAWAS/CO/213B.
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