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CHAPTER 11.  SPECIAL DETERMINATIONS AND ADMINISTRATIVE DECISIONS



SUBCHAPTER I.  DETERMINATIONS AS TO STATUTORY BAR TO BENEFITS, CHARACTER OF DISCHARGE, LINE OF DUTY, WILLFUL MISCONDUCT AND PEACETIME POW STATUS



11.01  STATUTORY BAR TO BENEFITS AND CHARACTER OF DISCHARGE DETERMINATIONS



		a.  General.  A discharge "under conditions other than dishonorable" is required for eligibility to VA benefits based on the service of a "veteran" (38 U.S.C. 101(2)).  The provisions of 38 CFR 3.12 and 3.13 apply.



		(1)  The character of discharge is binding on VA if the discharge is honorable, under honorable conditions or general.  This entitles an individual to full rights and benefits unless there is a bar to benefits under 38 U.S.C. 5303(a).



		(2)  The effect of an undesirable discharge, an other than honorable discharge or a bad conduct discharge can only be resolved by a formal finding as provided in this paragraph.



		(3)  A dishonorable discharge or a statutory bar deprives the claimant of all gratuitous VA benefits.  Such a discharge or statutory bar is binding on VA as to character of discharge unless it is determined that the individual was insane when committing the acts which resulted in discharge.  See paragraph 11.05 for further information on insanity.

	

		(4)  Determinations of status as a veteran must be supported by a preponderance of the evidence.  The reasonable doubt rule of 38 CFR 3.102 does not apply in determinations of status.



		b.  Statutory Bar to Benefits.  The Pre-Determination Team has the responsibility for all necessary development before making an administrative decision.



		(1)  Facts and circumstances furnished by the service department are usually sufficient for an administrative decision in the following cases unless the issue of insanity is raised.  If insanity becomes an issue (38 CFR 3.12(b)), full and complete development is needed.  See paragraphs 11.02 for due process instructions and 11.05 about insanity.



		(a)  Discharge because the person was a conscientious objector who refused to perform military duties, refused to wear the uniform or otherwise to comply with lawful orders of competent military authorities.



		(b)  Discharge or dismissal by reason of the sentence of a General Court Martial (GCM).



		(c)  Resignation of an officer for the good of the service.



		(d)  Desertion.



		(2)  In cases of discharge for alienage (38 CFR 3.7(b) and 3.12(c)(5)) if the character of discharge during a period of hostilities was not changed to honorable prior to January 7, 1957, as described in 38 CFR 3.7(b), determine if the records show that the veteran requested the discharge.  Make a specific request to the service department for this information.  The absence of affirmative evidence in the service department's reply or in the claims file that the veteran requested the release is a sufficient basis for a favorable decision.

	

If a continuous period of 180 or more days of unauthorized absence (UA) or absence without official leave (AWOL) is indicated in a case with an other than honorable discharge, use VA Form 21-3101 to obtain complete military records.  This information must include the exact dates and nature of the lost time.  If the service 
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department confirms a continuous period of 180 or more days of UA or AWOL (exclusive of periods of imprisonment or confinement) which led to the other than honorable discharge, furnish the claimant a predetermination notice.  (See par. 11.02.)  Explain that a statutory bar to benefits may exist because of unauthorized absence (or absence without official leave) from [date] to [date].  Tell the claimant to notify VA in writing within 60 days if there were compelling reasons to warrant this absence (38 CFR 3.12(c)(6)).  See subparagraph 11.01h(4).



		(a)  Unfavorable Determination Involving 38 CFR 3.12(c)(6).  If an adverse determination for unauthorized absence of 180 days or more is made, make the "Issue" of the administrative decision "Statutory Bar Under 38 U.S.C. 5303(a)" rather than "Character of Discharge."  Use as the Conclusion: "The discharge for the period [date] to [date] is a bar to VA benefits under the provisions of 38 CFR 3.12(c)(6) and 38 U.S.C. 5303(a)."  Do not make a separate decision concerning character of discharge since 38 CFR 3.12(a) is not an issue..



		(b)  Favorable Determinations Involving 38 CFR 3.12(c)(6). ).  If compelling circumstances exist, the claimant is not barred under 38 CFR 3.12(c) and a special upgraded discharge has not been affirmed by the Discharge Review Board under Public Law 95-126, make a separate determination on the same administrative decision as to character of discharge under 38 CFR 3.12(a).



NOTE:  Records added to BIRLS from VADS after October 16, 1975, include the reason for separation.  If the reason code shown in the BIRLS master record is T38, 953, BEO or DRO, further development of circumstances of discharge is required even if there is indication that character of discharge was honorable or general.



		c.  Character of Discharge Determinations.  The Pre-Determination Team is responsible for developing and then determining if an other than honorable discharge was granted under conditions other than dishonorable for purposes of eligibility for ALL VA benefits.  In addition, upon request, it makes these determinations for other agencies such as the US Department of Labor, US Railroad Retirement Board and State agencies.  See part III, chapter 9.



		(1)  Strictly observe the due process provisions of 38 CFR 3.103 if VA must make a determination involving character of service.  See paragraph 11.02.



		(2)  Do not make these determinations for VA claim purposes until an application from a claimant places the matter at issue.  Before making a determination, ensure the benefits claimed require an other than dishonorable discharge for the specific period of service.  If there is a separate period of honorable service which qualifies the person for the benefits claimed, no decision is needed for the other than honorable period.



		(3)  Do not make an administrative decision if there was another period of honorable service prior to the service at issue and the veteran was eligible for or received an unconditional discharge (38 CFR 3.13) unless:



		(a)  Eligibility to the benefits claimed requires the later period of service, e.g., disability incurred during such period, or;



		(b)  Disability or death pension eligibility requires wartime service and the discharge from such period was under other than honorable conditions.



		d.  Request for Proceedings.  If the discharge was the result of any of the following offenses specified in 38 CFR 3.12(d), request from the service department the complete summary of the proceedings which led to the discharge.



		(1)  Moral turpitude.



		(2)  Conviction of a felony.
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�March 25, 1996	M21-1, Part IV

		Change 83

		(3)  Acceptance of an undesirable discharge to escape GCM trial.



		(4)  Willful and persistent misconduct.



		(5)  Mutiny or spying.



		(6)  Homosexual acts.



		e.  Determination.  Make a formal decision if the discharge at issue is not specifically honorable or general.  See paragraph 11.01h about Vietnam Era Special Upgraded Discharges.



		(1)  In any case involving a discharge issued as dishonorable, there must be, minimally, a finding that the issue of the veteran's sanity is not involved.



		(2)  If the veteran had more than one period of service, include in the determination information covering the periods of satisfactory as well as unsatisfactory service.



		(3)  Prepare the formal decision as provided in paragraph 11.30 for the approval of the Adjudication Officer or designee not lower than a section chief.



		f.  Clemency Discharges.  A Clemency Discharge does not entitle or reinstate entitlement to benefits administered by VA.  All copies of a DD Form 214 granting clemency issued to military absentees under Presidential Proclamation No. 4313 show in the remarks section:  "Subject member has agreed to serve        months alternate service pursuant to Presidential Proclamation No. 4313."  In addition, the VA copy of the DD Form 214 which goes to Austin DPC (but not to the dischargee) gives the reason for separation as "Separation for the good of the service by reason of a willful and persistent unauthorized absence, pursuant to Presidential Proclamation No. 4313."  The separation reason code shown in BIRLS is 953 for the cases added to BIRLS from VADS after October 16, 1975.  The service department also issued a special type of discharge--a Clemency Discharge (DD Form 1953)--which is a substitute for the previously awarded undesirable discharge.



		(1)  Prior to making a determination on service that resulted in a Clemency Discharge, develop in accordance with subparagraph c above.



		(2)  Furnish notification as provided in paragraph 11.02.



		g.  Effect of Change in Character of Discharge



		(1)  Even if there is a formal determination by VA concerning a statutory bar under 38 CFR 3.12, a later decision by a service department acting through a Board for Correction of Records is final and binding on VA.  This is also true if prior to enactment of Public Law 95-126 on October 8, 1977, a service department acting through a Discharge Review Board (DRB) changed the character of discharge, except when there is a bar because the discharge was due to the sentence of a GCM (38 CFR 3.12(c)(6) and (f)).



		(a)  Do not make a formal decision to void the earlier decision.  Annotate the prior decision to show that it has been superseded by a later "corrected" discharge.



		(b)  If the character of the corrected discharge is other than honorable, requiring a reconsideration and redetermination, make a formal decision in accordance with subparagraph e above.



		(c)  See 38 CFR 3.400(g) to determine the effective date of any benefits authorized because of a change in the character of discharge.
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		(2)  In accordance with 38 CFR 3.12(g), VA will not recognize an honorable or general discharge issued by a DRB on or after enactment of Public Law 95-126, October 8, 1977, as setting aside a bar under 38 CFR 3.12(c).  Only favorable action by a Board for Correction of Military Records will overcome this bar.  If such an upgraded discharge is received, examine the claim for the existence of a statutory bar.  This provision also applies to those discharges issued prior to October 8, 1977, under the special review program (38 CFR 3.12(h)) even if a later review by a DRB confirms that the upgrading was warranted under the uniform published review criteria.



		h.  Vietnam Era Special Upgraded Discharges.  In addition to a requirement that the Department of Defense (DOD) establish a set of uniform procedures and standards for use by DRB's, Public Law 95-126 prohibits payment of VA benefits based solely on a discharge upgraded under the Presidential Memorandum of January 19, 1977, or the DOD Special Discharge Review Program.



		(1)  VA Has Final Responsibility.  VA retains final responsibility for determining if eligibility for VA benefits exists.  If the second review required by Public Law 95-126 was favorable, i.e., upgrade of the veteran's discharge was upheld, VA may still deny eligibility if one of the statutory bars of 38 CFR 3.12(c) exists.



		(2)  Upgraded Discharge Denied.  Despite an unfavorable DRB decision, VA can establish entitlement to benefits if a character of discharge determination finds that the veteran's original "other than honorable" discharge was issued under conditions other than dishonorable and that no statutory bar exists.



		(3)  Eligibility for DRB Second Review.  To be eligible for the DRB second review, an individual must have:



		(a)  Served between August 4, 1964 and March 28, 1973,



		(b)  Been released with an "other than honorable" discharge and



		(c)  Been issued an upgraded discharge on or after January 19, 1977, under the provisions of the Presidential Memorandum of January 19, 1977, or the DOD Special Discharge Review Program.



		(4)  Identifying cases subject to Public Law 95-126



		(a)  Analysis of the following items on the DD 214 will assist in identifying upgraded discharges:



		1.  Item 9A shows "Discharge."



		2.  Item 9F shows "Certificate Issued."



		3.  Item 13 (Reserve Obligation) shows "NA."



		4.  Items 21 and 27 show 30 days or more time lost.



		5.  Item 29 shows no signature of person separated.



		6.  For upgrades issued as a result of the Presidential Memorandum of January 19, 1977, the VA copy (copy 3) of the corrected DD 214 contains a statement in Item 27 (Remarks) to the effect that the discharge was upgraded to "Under Honorable Conditions" by the January 19, 1977, extension of Presidential Proclamation 4313 by virtue of being wounded in combat or decorated for valor in Vietnam.



		7.  For upgrades issued as a result of the DOD Special Discharge Review Program, the VA copy (copy 3) contains the narrative reason for separation, "Upgraded under the DOD Discharge Review Program �M21-1, Part IV	March 25, 1996
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(Special)," and also indicates the date the individual first applied for discharge upgrade, the date the discharge was upgraded and the character of service (discharge) prior to upgrade.



		(b)  For each individual upgraded under the Presidential Memorandum, the BIRLS record was established or updated to show the type of discharge as HONORABLE and the separation reason as BEO (By Executive Order).  For each individual upgraded under the DOD Discharge Review Program, the BIRLS record was established or updated to show the type of discharge as HONORABLE and the separation reason as DRO (Discharge Review--prior discharge under conditions other than honorable) or DRG (Discharge Review--prior discharge Under Honorable Conditions, commonly called general).



		(c)  Veterans who had general or under honorable conditions discharges upgraded by the special review program (BIRLS separation reason DRG) or who had filed a claim for VA benefits based on other than honorable discharges and had received a favorable character of discharge determination prior to enactment of Public Law 95-126, effective October 8, 1977, are exempt from the procedures applicable to special upgraded discharges.



		(5)  Adjudication Procedures



		(a)  Unfavorable DRB Decisions.  In cases of unfavorable DRB decisions, eligibility to VA benefits rests on the merits of the original "other than honorable" discharge.  Follow due process procedures and make another administrative decision even if the claims folder contains an unfavorable administrative decision made prior to the issuance of the adverse DRB decision.



		(b)  Favorable DRB Decisions.  If the DRB decision was favorable, carefully review full service records to determine if any of the conditions under 38 CFR 3.12(c) apply.



		1.  38 CFR 3.12(c) Not Applicable.  If the veteran was not discharged for one of the conditions listed in 38 CFR 3.12(c) and a previous administrative decision held that the character of discharge was not other than dishonorable, annotate that decision to show date of application for discharge review, date of initial upgrade and date of affirmed upgrade.  



		2.  38 CFR 3.12(c) a Possible Factor.  If service records indicate that the discharge was for one of the reasons specified in 38 CFR 3.12(c), provide the claimant with a due process notice prior to making an administrative decision.  Following receipt of any evidence from the claimant or the expiration of 60 days, whichever is earlier, review the case and prepare an administrative decision citing 38 CFR 3.12(h) as the authority for "looking behind" a DRB decision.  If the individual's discharge was issued under conditions which prevent payment of VA benefits, discuss and resolve the issues of a possible conditional discharge and entitlement to 38 U.S.C. chapter 17 medical benefits in the same administrative decision.  See paragraph 23.02f.



NOTE 1:  Unless a valid conditional discharge for a separate period of service is established, eligibility to chapter 17 medical benefits must be denied if a statutory bar exists.



NOTE 2:  A special upgraded discharge that is affirmed by a Discharge Review Board under Public Law 95-126 is an honorable discharge for purposes of entitlement to unemployment compensation under 4 USC 85.  This is true even if a statutory bar exists under 38 CFR 3.12(c)(6).



		(c)  Effective Dates For Compensation and Pension Benefits.  Apply the provisions of 38 CFR 3.400(b) and (g).  Authorize payments from the date an application for review of discharge was filed with the service department or the date the claim was filed with VA, whichever is later.  January 19, 1977, will be considered the date of application for all discharges upgraded under the Presidential Memorandum of January 19, 1977.  Use the date the original application was filed with the service department for DOD Special Review Board cases.  However, if a previously disallowed claim is reopened based on a change in �M21-1, Part IV	March 25, 1996
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the character of discharge, authorize payments 1 year prior to receipt of the reopened claim, EXCEPT that the effective date of such retroactive payments may not be earlier than the date on which the application for review of discharge was filed with the service department or the date of receipt of the previously disallowed claim, whichever is later.



		i.  Conditional Discharges.  Title 38 U.S.C., Section 101(18), provides that an individual who enlisted or reenlisted before completion of a period of active service can establish eligibility to VA benefits, provided he or she satisfactorily completed the period of active service for which he or she was obligated at the time of entry, even if the subsequent discharge was under dishonorable or "other than honorable" conditions or a statutory bar exists for entitlement to benefits for the later period of service.



		(1)  Development.  If the application, service records or DD Form 214 of an individual who was released under dishonorable or "other than honorable" conditions shows prior active service, send VA Form 21-3101 to the appropriate service department with the following statement: "Was the veteran eligible for complete separation prior to (date of dishonorable or other than honorable discharge)?  If not, please state date(s) on which this individual completed the period(s) of active service for which he or she was obligated at the time(s) of induction or reenlistment."  At the same time request service records, including any Board of Officer or court-martial proceedings.



		(2)  Character of Discharge Determination.  If development discloses a prior period of honorable service which would qualify the claimant for the benefit requested, i.e., the individual was eligible for a complete discharge at some time in the past, adjudicate the claim on that basis.  Otherwise, prepare a statutory bar or character of discharge determination.  If there is a statutory bar or the last discharge or release was under dishonorable conditions for VA purposes, discuss in the same administrative determination the issue of conditional discharge.  Give consideration to whether or not the former service member had faithful and meritorious service through the period of active duty for which he or she was obligated at time of induction or enlistment.  If the individual had several enlistments, begin with the initial enlistment or induction and end with the date given by the service department as the completion date for the last full enlistment.  If the last enlistment period does not meet the "faithful and meritorious service" criteria, drop it and use the next-to-last enlistment period as the completion of service date.



		(3)  Effective Dates for Compensation and Pension Claims



		(a)  Presumptive Periods.  Treat the scheduled, i.e., conditional, discharge date, as certified by the service department and authorized by the character of discharge determination, as if the veteran were actually given a complete and honorable separation.  Measure all presumptive periods and any other issue which relates to date of discharge or release from that point.



		(b)  Date of Payment.  If a conditional discharge is established, apply the provisions of 38 CFR 3.114(a) to determine the effective date.  The effective date may not be earlier than October 8, 1977.



		j.  Health Care Benefits For Former Military Personnel With Certain "Other Than Honorable" Discharges.  Effective October 8, 1977, any serviceperson who is discharged under "other than honorable" conditions is eligible for the health care and related benefits authorized under chapter 17 of title 38, U.S.C. for any disability incurred or aggravated in line of duty during active service, provided that he or she was not discharged by reason of a bad conduct discharge or under one of the statutory bars of 38 CFR 3.12(c).  Consider any claim which requires review of a statutory bar or preparation of a character of discharge determination as a claim for this benefit.



		(1)  Statutory Bar or Character of Discharge Determination.  In the "CONCLUSION" section of all unfavorable statutory bar or character of discharge determinations for living claimants with other than honorable discharges, include the following eligibility statement:  "The individual [is/is not] entitled to health care under chapter 17 of title 38, U.S.C. for any disabilities determined to be service connected."  If a �January 24, 2001	M21-1, Part IV
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character of discharge determination without this statement is discovered during routine review of a living claimant's file, determine eligibility and annotate the appropriate eligibility statement on the existing determination.



		(2)  Notification to Claimant.  In the absence of a statutory bar, authorization will notify the claimant when entitlement to health care is established.  Explain that, although conditions surrounding his or her discharge generally preclude payment of VA benefits, there may be eligibility to VA medical care for any disabilities incurred or aggravated during active service.  See figure 11-3 for suggested language for this notification.



		k.  Uncharacterized Separations.  Where enlisted personnel are administratively separated from service on the basis of proceedings initiated on or after October 1, 1982, the separation may be classified as one of three categories of administrative separation that do not require characterization of service by the service department.  See 38 CFR 3.12(k).  Determine character of discharge as follows:



		(1)  Entry Level Separation.  Consider uncharacterized separations of this type to be under conditions other than dishonorable.  See VAOPGCPREC 16-99.  No administrative decision is required.



		(2)  Void Enlistment or Induction.  Review uncharacterized separations of this type based on facts and circumstances surrounding separation, with reference to the provisions of 38 CFR 3.14 to determine whether separation was under conditions other than dishonorable.  Prepare an administrative decision.



		(3)  Dropped from the Rolls.  Review uncharacterized administrative separations of this type based on facts and circumstances surrounding separation to determine whether separation was under conditions other than dishonorable.  Prepare an administrative decision.



11.02  NOTIFICATIONS PRIOR AND SUBSEQUENT TO DECISION



		a.  Notification in Advance of Determination.  In any case in which a character of discharge determination is necessary (including dishonorable discharges), inform the claimant in advance of that fact.  Also provide information concerning legal and procedural rights.  In the initial notice to the claimant advise the following (figs. 11-1 and 11-2):



		(1)  The reason why a character of discharge determination is necessary.



		(2)  The criteria that will be used to make the determination.  Explain and cite the applicable VA regulations.



		(3)  That VA has asked the service department for a report or information about the discharge proceedings.



Note:  Discharge proceedings will not be requested by VA if a dishonorable discharge was issued unless the issue of insanity is involved.  See paragraph 11.05 if insanity is involved.



		(4)  The claimant's right to submit any evidence, contention or argument bearing on the issue.



		(5)  The claimant's right to request a personal hearing prior to the determination.  Inform the claimant VA will furnish the hearing room, provide hearing officials and prepare a transcript of the proceedings but will not pay any other expense connected with the hearing.
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		(6)  That if the claimant does not reply within 60 days, VA will assume he or she has no additional evidence to submit and does not desire additional time for presentation of the case. (See ch. 9.)  VA will make a decision based on the evidence available.



		b.  Right of Representation.  Inform the claimant of the right to be represented, without charge, by an accredited representative of a recognized veterans organization.  Explain that the claimant may employ an attorney to assist in prosecuting the claim and that the attorney may appear with the claimant if a personal hearing is requested.



		c.  Effect of Determination.  Fully explain that a bar not only prevents entitlement to the benefit claimed but also to all other gratuitous VA benefits.



		d.  Statement of Policy.  Include a statement that it is the established policy of VA to assist a claimant in developing the facts pertinent to a claim.  Tell the claimant that VA will make a decision that grants the claimant every benefit that can be supported in law while protecting the interest of the Government.



		e.  Post-Decision Notification.  After the determination is made, promptly inform the claimant of the decision.  If the decision is adverse, advise the claimant of its effect on all VA benefits.  The notification must cover the right to appeal and the procedure to follow if he or she desires a review of the character of discharge by the service department.  (See fig. 11-3.)



		(1)  When making a determination at the request of another VA element, also notify them of the decision.  If a VA medical unit is making the request, use the most rapid means of communicating the information.



		(2)  If the basic entitlement information request originated outside VA, inform the requesting agency of the determination for each period of service.  If the agency furnished a form for reply, use it; otherwise, prepare a locally generated letter.



		f.  Method of Notification.  Notify all applicants by locally generated letter.



		g.  Change to Type of Discharge in BIRLS.  When making a determination on a statutory bar to benefits or character of discharge for VA purposes, authorization must update BIRLS to reflect the decision.



		(1)  Conditional Discharges—One Period of Service.  A BIRLS record allows entry of three periods of service and three types of discharge codes.  If a statutory bar to benefits or character of discharge determination finds that a veteran was discharged from a period of service under dishonorable conditions for VA purposes but was eligible for complete separation at an earlier date, enter this service in BIRLS as two separate periods.  The RAD date for the initial period of service is the date that the veteran would have been eligible for complete separation and the type discharge is HVA (honorable for VA purposes).  Code the remainder of that period of service as the second period of service and the type discharge as DVA (dishonorable for VA purposes).  Input a SEP REAS (Separation Reason) of ADM (Administrative Decision) for both periods of service.



		(2)  Conditional Discharges—Two Periods of Service.  If the veteran already has two separate periods of service shown in BIRLS, one of which is shown as an OTH discharge, code the portion of that period of service determined to be honorable for VA purposes to replace the entire OTH period of service.  Code the remainder of that period of service determined to be dishonorable for VA purposes as described in subparagraph g(1) above.



		(3)  BIRLS Input Procedures.  Make changes to the periods of service, types of discharge and separation reasons using the BUPD (BIRLS Update) command.  Changes to discharge data in BIRLS must be authorized by the Veterans Service Center Manager or designee.�January 24, 2001	M21-1, Part IV
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11.03  LINE-OF-DUTY DETERMINATIONS



		a.  Need for Determinations.  If service connection is claimed for disability or death due to an injury incurred in service, determine whether the disability or death was incurred in line of duty.  (See 38 CFR 3.1(m) and par. 11.04h about death pension eligibility under 38 CFR 3.1(d).)  If a service department makes a formal or informal determination that a disability or death was incurred in line of duty, accept that finding as conclusive for VA purposes unless there is overwhelming evidence of willful misconduct.  Similarly, if service records show that death occurred while flying in a military aircraft while on duty status, a determination is not necessary.  Prepare a formal VA determination, whether favorable or unfavorable, as to line of duty if:



		(1)  The service department did not make such finding, AND the injury or death was incurred under circumstances which raise a legitimate issue of willful misconduct or



		(2)  The service department holds the disability or death not in line of duty or



		(3)  A favorable service department finding may be properly questioned.  Those cases are rare.



 Note:  Injuries shown by service records to have been incurred accidentally or incurred under circumstances which obviously indicate accidental incurrence, especially if incurred in a combat zone, will not require development or a formal decision unless there is specific information citing circumstances of unauthorized leave or willful misconduct.  Do not develop for line-of-duty or willful misconduct in cases involving vehicular accidents unless there is positive evidence of record showing potential willful misconduct, such as medical records or police reports showing intoxication of the veteran at the time of the accident.



		b.  Development.  If death occurred on or after January 1, 1957, the service departments are not required by law to make a formal line-of-duty finding.  They have agreed to continue making investigations and furnishing reports to VA when requested.  Do not assume that an investigation was made in every case.  In the request for a report, state briefly what is required, either in the form of a question or a request for a record that is known to exist or may reasonably be expected to exist.



		c.  Responsibility.  Authorization is responsible for all line-of-duty determinations except those involving disease, suicidal attempts or suicidal death.  If disease, suicidal attempt or suicidal death is involved, the rating activity has jurisdiction.  See 38 CFR 3.301 and 3.302.



		d.  Determination.  Prepare authorization determinations for approval by an authorizer as provided in paragraph 11.30.  Determinations made by a rating activity must be included in the formal rating decision.



11.04  WILLFUL MISCONDUCT DETERMINATIONS



		a.  General.  Willful misconduct is basically the intentional doing of something either with the knowledge that it is likely to result in serious injury or with a wanton and reckless disregard of the probable consequences.



		(1)  Make a willful misconduct determination if a death or disability which affects entitlement occurred under questionable circumstances.



		(2)  The principles stated in paragraph 11.03a regarding circumstances where line of duty should not routinely be questioned apply to willful misconduct.  See 38 CFR 3.1(n).�January 24, 2001	M21-1, Part IV
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		b.  Proximate Cause.  Injury cannot be held due to willful misconduct on the basis of an act "malum in se" (inherently wrong in itself; immoral) or "malum prohibitum" (forbidden by positive law), unless the wrongful act was, in and of itself, the proximate or direct cause of the resulting injury.



		c.  Proximate and Immediate Effects of Alcohol Consumption.  A person is held responsible for disabling injuries or death which resulted directly and immediately from indulgence in alcohol on an individual occasion.  Willful misconduct is the willingness to achieve a drunken state and, while in this condition, to undertake tasks for which the person is unqualified, physically and mentally, because of alcohol.



		(1)  Determinations of willful misconduct in such instances will depend on the facts found.  Exercise care to guard against findings of willful misconduct on the basis of inconclusive evidence.  An adverse determination requires that there must be excessive indulgence as the proximate cause of the disability or death in question.



		(2)  In determining willful misconduct, consider laboratory tests bearing on the issue of alcoholic intoxication together with all other facts and circumstances.  Use the following table as a guide:



Standards Used by the National Safety Council, US. Department of Transportation, and Departments of the Army, the Navy, the Air Force, and the Defense Supply Agency



Blood Alcohol Percentage		Level of Intoxication



.00 – .05	Presumed not under the influence of intoxicating liquor.



.05 – .10	No presumption that the person was or was not under the 

	influence of alcohol; however, such fact may be considered 

	with other competent evidence in determining if the person 

	was under the influence of intoxicating liquor.



.10 or more	Presumption established that the person was under the 

	influence of intoxicating liquor.



		(3)  For claims filed prior to November 1, 1990, organic diseases and disabilities which are a secondary result of the chronic use of alcohol as a beverage, whether out of compulsion or otherwise, are not of a willful misconduct origin.  The development of the secondary condition does not meet the definition of intentional wrongdoing with knowledge or wanton disregard of its probable consequences.



		d.  Vehicular Accidents.  Consider the following principles if the veteran's disability or death resulted from a vehicular accident, and it is established that the veteran was the operator of the vehicle or contributed in some way to the cause of the accident, e.g., interference with the operator.



		(1)  Wanton and Reckless Disregard.  Generally, the decisive factor is whether or not the evidence clearly establishes there was a wanton and reckless disregard of the probable consequences.  Determination of that issue requires a careful consideration of all evidence available, including police reports (which should be obtained, if possible).



		(a)  In vehicular accident cases in particular, there is frequently no direct testimony or such testimony in itself presents an incomplete picture.



		(b)  Where there is no direct testimony or if testimony does not present a clear picture, the secondary evidence assumes added importance and factors such as skid marks, damage to vehicles, position of vehicles after the accident in relation to the point of impact, evidence of debris, scattered parts, etc., form evidence�January 24, 2001	M21-1, Part IV
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entitled to great weight.  Such facts speak for themselves and are not subject to the variations of observation or self-interest often found in direct testimony.



		(2)  Weight to Be Given Service Department Findings.  Give service department findings, including "no misconduct" determinations, due consideration, but the decision of VA must rest on principles developed under VA laws, with special reference to wanton and reckless disregard of the probable consequences, as evidence of willful misconduct.



		(3)  Combined Factors to Be Considered.  In vehicular accident cases, consider all factors such as evidence of excessive speed, improper diversion of attention to companions, use of intoxicants, etc.  Although a single factor may not of itself be sufficient in a given case to be held wanton or reckless or the proximate cause, it is possible that, in view of combined factors, the veteran's manner of operation of a vehicle was so unreasonable and dangerous as to constitute a wanton and reckless disregard of the probable consequences.  In such a case, it would be reasonable to conclude that an accident proximately resulted from such combined factors in the absence of any intervening cause such as mechanical defect in the vehicle, a defect in the road or actions by some other person.



		e.  Prohibition of Payment of Compensation for Disability Resulting from Alcohol or Drug Abuse 

			(Claims Filed after October 31, 1990)



		(1)  General



		(a)  Prohibitions.  For claims filed after October 31, 1990, the law prohibits granting service connection for primary and secondary disabilities resulting from abuse of alcohol or drugs.  DIC can no longer be paid for death resulting from similar etiology.  The entitlement criteria are not affected by this change.



		(b)  Effective Dates.  This provision of the law applies only to claims for service connection filed after October 31, 1990.  This includes original and reopened claims for compensation and DIC.  Rate claims received before November 1, 1990, under criteria in effect before the change in the law.  Do not sever service connection that was previously properly granted.  An increased evaluation may be granted if acceptable evidence of increased disability is received.



		(2)  Definitions



		(a)  Drug Abuse.  This includes the use of illegal drugs (including prescription drugs that are illegally or illicitly obtained), the use of prescribed or non-prescribed drugs for a purpose other than the medically intended use and the  use of other agents, e.g., glue, paint, to enjoy their intoxication effects.



Note:  The accidental or careless use of prescription or non-prescription drugs or other agents is not to be considered drug abuse unless the accident or carelessness is the result of intoxication from alcohol or other illegal drugs or otherwise results from the veteran's willful misconduct.



		(b)  Alcohol Abuse.  Alcohol abuse is the drinking of alcoholic beverages in an amount, over any period of time, sufficient to cause a disability.



		(3)  DIC Benefits



		(a)  DIC Payable.  DIC may be paid to the survivors of any veteran whose death results from a disease or injury that was properly service connected during the veteran's lifetime under the law in effect before November 1, 1990.
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		(b)  DIC Not Payable.  DIC may not be granted based on death in service if death resulted from an alcohol or drug related disease or disability and the original or reopened claim is received after October 31, 1990.



		(4)  Secondary Conditions



		(a)  Denial of Service Connection.  Diseases and disabilities which are the secondary result of alcohol or drug abuse can no longer be service connected.



		(b)  Grant of Service Connection.  If a veteran's alcohol or drug abuse is determined to be part of or secondary to a service-connected condition, any disease or disability resulting from the alcohol or drug abuse should still be service connected under 38 CFR 3.310(a).



		f.  Responsibility for Determinations



		(1)  Willful Misconduct.  The rating activity will determine the issue in cases involving disease, suicidal attempts, or suicidal death (38 CFR 3.301 and 3.302).  All other determinations are the responsibility of authorization.



		(2)  Disability Resulting from Alcohol or Drug Abuse.  The rating activity will determine the issue in cases involving disease or suicidal death (38 CFR 3.301 and 3.302).  All other determinations are the responsibility of authorization.



		g.  Format.  If authorization makes the determination, prepare a formal decision for approval by an authorizer as provided in paragraph 11.30.  Determinations by the rating activity will be included in the formal rating decision.



		h.  Additional Development Required.  If death occurs in service and was not in line of duty or was due to willful misconduct, death pension benefits may nevertheless be payable, provided the serviceperson completed at least 2 years' honorable active service, one day of which was wartime service, prior to death.  See 38 CFR 3.1(d).  Under these circumstances, verify whether or not the serviceperson had the requisite service in accordance with part III, paragraph 4.24.  Develop by using VA Form 21-3101, “Request for Information,” inserting in the item "Additional Information Requested": "Please verify 2 years' honorable active service on enlistment prior to death."



11.05  INSANITY



		a.  General.  If it can be established that a veteran was insane at the time of the commission of the act or acts that would otherwise result in an adverse character of discharge, line-of-duty or misconduct determination, hold that the veteran was without fault and is not precluded from any VA benefits.  See also paragraph 11.10d.  Insanity is placed into issue:



		(1)  By specific allegation by the veteran or an authorized representative.



		(2)  By the Veterans Service Representative (VSR) if the evidence indicates the possibility of insanity.



		(3)  If suicidal death occurs in service.



		b.  Development.  If insanity is an issue, develop the case completely before making a decision.  Obtain all service and postservice medical records that are in any way pertinent.  (See pt. III, ch 4.)  In addition, obtain complete transcripts of any court-martial or board proceedings that may be relevant.�January 24, 2001	M21-1, Part IV
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Note:  State specifically on VA Form 21-3101 that the reason for the request is "the issue of insanity has been raised."



		c.  Rating Action.  After completion of development, refer the case for rating activity disposition of the insanity issue.  The rating activity will make its decision in a rating in which the question of insanity will be the sole issue (pt. VI, par. 4.07) unless death was self-inflicted while in service.  If suicide occurred while in service, the rating activity will include the determination in the formal rating decision.  The rating activity will forward the rating to authorization for final action.



		d.  Authorization Action.  When a rating is received, whether or not insanity is established, prepare a formal decision of character of discharge, line of duty, etc., for approval as required.  (See pars. 11.01c, 11.03d and 11.04f.)  All subsequent action must be based on this decision or on a formal rating decision which may have been made.



11.06  DETERMINATION OF FORMER PRISONER OF WAR STATUS 



		a.  Definition of Former Prisoner of War (POW).  "Former prisoner of war" is defined in 38 U.S.C. 101(32) as "a person who, while serving in the active military, naval, or air service, was forcibly detained or interned in the line of duty (A) by an enemy government or its agents, or a hostile force, during a period of war; or (B) by a foreign government or its agents, or a hostile force, under circumstances which the Secretary finds to have been comparable to the circumstances under which persons have generally been forcibly detained or interned by enemy governments during periods of war."



		b.  Wartime POW Status



		(1)  VA may accept the finding of the service department concerning POW status during wartime if detention or internment was by an enemy government or its agents.



		(2)  The following lists the "declared" enemies of the United States in WW I, WW II, the Korean Conflict and the Vietnam Era and provides the dates on which war was declared or hostilities began.  Wherever possible, the date of cessation of hostilities is also indicated.  The latter date is useful for determining when a POW's detention might have ended, but a POW's liberation may have occurred before or after the official end of the fighting.



Period	Enemy	Date	Date

of War	Governments	Hostilities	Hostilities

		Began	Ended



WW I	Germany	4/6/17	11/11/18

	Austria-Hungary	12/7/17	11/11/18



WW II	Japan	12/8/41	8/14/45*

	Germany	12/11/41	5/8/45

	Italy	12/11/41	9/3/43*

	Bulgaria	6/5/42	9/8/44

	Hungary 	6/5/42	1/20/45

	Rumania	6/5/42	9/12/44



KC	The People's Rep.	6/27/50	6/26/53**

	of Korea (North Korea)

	People's Rep. of 	10/26/50	6/26/53**

	China (Mainland China)
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Vietnam Era	Democratic Rep. of	8/5/64	5/7/75***

	Vietnam (North Vietnam)

	National Liberation	8/5/64	5/7/75***

	Front (Vietcong)



*   Italy surrendered formally on 9/29/43; Japan on 9/2/45.



**  Of 7,140 POWs captured, 4,418 were returned to US military control.  A total of 3,745 were repatriated in two major operations—"Little Switch" (April 21 – May 3, 1953) for 149 seriously sick or wounded POWs, and "Big Switch" (August 4 – September 6, 1953) for most of the remaining 3,596 POWs.  The other 673 POWs evaded or escaped prior to these two operations.



*** A total of 653 Vietnam POWs were returned to US military control, almost all during "Operation Homecoming" (January 27 – April 4, 1973).  In addition, the members of the crew of the naval intelligence ship USS. Pueblo are considered POWs.  This group of 80 crewmembers was detained by North Korea from January 23, 1968, until December 23, 1968.



		c.  Decision Required



		(1)  VA has sole authority to determine POW status if detention or internment occurred in peacetime, or if detention/internment during wartime was by allied governments, e.g., the Soviet Union in WW II, or neutral governments, e.g., Switzerland in WW II, their agents or by hostile forces.  Make an administrative decision (favorable or unfavorable) on POW status in these cases.



		(2)  To be considered a former prisoner of war under this section of the law (38 U.S.C. 101(32)(B)), a veteran must have been forcibly detained or interned in the line of duty under circumstances comparable to those under which persons generally have been forcibly detained or interned by enemy governments during wartime.



Note:  Evasion of capture while separated from one's unit should not be interpreted as forcible detention or internment, and administrative decisions are not required in these cases.



		(3)  "Comparable circumstances" include, but are not limited to, physical hardships or abuse, psychological hardships or abuse, malnutrition and unsanitary conditions.  In the absence of evidence to the contrary, consider that each individual in a group of detainees/internees experienced the same circumstances experienced by the group as a whole.



		(4)  The reason for detention or internment is immaterial, except that a serviceperson who was detained or interned by a foreign government for a violation of its laws is not entitled to former POW status on the basis of that detention/internment unless the charges were a sham intended to legitimize the detention/internment.



		(5)  Consider that forcible detention or internment occurred in the line of duty unless there is affirmative evidence showing that detention/internment was the proximate result of the serviceperson's own willful misconduct.  For the definitions of "line of duty" and "willful misconduct," see 38 CFR 3.1(m) and (n).



		(6)  Evidence from the service department on the circumstances of detention or internment may be difficult to obtain.  VA must afford all claimants an opportunity to present all evidence in support of their claims.  Claimants should understand fully the importance of "buddy statements" and must receive a clear explanation of the evidentiary requirements if such statements are to be acceptable.



		(7)  All veterans whose claims are considered under the criteria of this paragraph must be held to the same standards of evidence regardless of the alleged captor.  Because 38 U.S.C. 101(32)(B) does not�January 24, 2001	M21-1, Part IV
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concede "automatic" recognition as former POWs to any particular group, do not make unsupported assumptions.  If sufficient evidence comes to the attention of VACO demonstrating the eligibility of any particular group under this section of the law, CO will make the information known to the regional offices and will extend POW recognition to such groups without the need for administrative decisions in individual cases.



Note:  For one reason or another, certain individuals in such a group may have been detained/interned under more favorable circumstances than the rest of the group.  In these cases, administrative decisions (favorable or unfavorable) will be required.



		d.  Decision Format and Criteria



		(1)  Prepare the determination in the format provided in paragraph 11.30 for concurrence by an authorizer.  Base the decision on the criteria outlined for peacetime POW decisions in 38 CFR 3.1(y)(2) to implement the change of definition in Public Law 100-322.  Indicate in the "Issue" section of the decision whether internment/detention occurred in peacetime or wartime.



		(2)  Also make an administrative decision for a case involving claimed POW status if a POW certification is not consistent with the statute or if it is contradicted by other substantive evidence of record.



		e.  Verifying Status.  If a veteran has alleged POW status but has not provided verification, and verification is not available in the claims folder, send VA Form 21-3101, “Request for Information,” to the appropriate service department asking for verification of detainment/internment.  The specific information requested from the service department will depend on the type of status claimed.  At the same time that information is requested from the service department, request any information from the veteran that has not already been provided.



		(1)  If the veteran claims status as a peacetime POW, request only the facts and circumstances of detention/internment.  Describe the information required in the "Additional Information Requested" field (circumstances of detention, dates and places of internment, detaining power and supporting documents).  Where possible, provide dates of internment as given by the veteran to serve as guidelines for the service department.  Do not request certification of POW status as the service department cannot decide this issue in cases involving detention/internment in peacetime.



		(2)  If the veteran alleges detention during wartime, at a minimum request the circumstances of detention, the dates and places of internment and the detaining power.  The facts and circumstances of detention are needed only if the detaining power was an allied or neutral power or its agents, or a hostile force, or if the certification of the service department may be legitimately questioned, requiring an administrative decision by the regional office.  The current BDN paragraph on the 202 screen is not adequate for this type of request.  Use the "Additional Information Requested" field pending a change to the BDN paragraph.



		(3)  In every case involving alleged detention by an enemy government or its agents, an attempt to confirm POW status through the service department is required.  Use of the POW microfiche as a means of determining POW status is not acceptable.



		(a)  If the initial attempt to secure certification results in a denial of POW status by the Department of Defense (DOD) or is inconclusive or contradictory with other information of record, make a second attempt to confirm POW status.  Include in the second attempt (on VA Form 21-3101) the information available from the microfiche.  Also include in the second attempt the legend, "Previous certification denies POW status/conflicts with POW microfiche," specifically calling attention to the history of DOD's prior notice concerning POW certification.  It may be necessary to prepare the second VA Form 21-3101 manually.  A letter must be sent to the veteran explaining the actions taken.

�
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		(b)  If the second attempt at certification fails to confirm POW status, prepare an administrative decision citing the available evidence (including the information from the microfiche) and determining that a grant or denial of POW status is in order.  Prepare the decision for approval of the Director, Compensation and Pension Service.



		f.  Approval Procedure.  The Director of the Compensation and Pension Service must approve any regional office determination granting or denying POW status before action can be taken on the decision.  Submit the decision and the claims folder, without cover letter, to the Director, Compensation and Pension Service (211B) in every case.  Use normal temporary transfer procedures on VA Form 70-7216a, “Request for and/or Notice of Transfer of Veterans Records.”  Show routing to station "101 ATTN: 211B" in item 1A and include the legend "POW Decision" in item 14.



		g.  Claimant Notification.  If POW status is claimed, inform the claimant of the allowance or disallowance of benefits by locally generated letter if the issues include establishment of a service-connected disability or the current evaluation of a previously established service-connected disability.  Computer-generated letters may be incomplete or misleading.  Give sufficient information to permit a complete understanding of the decision reached, the reasons for the decision and the evidence used to reach the decision.  Computer-generated development letters may be used, provided no special conditions warrant the use of a locally generated letter.
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SUBCHAPTER II.  HOMICIDE



11.07  JURISDICTION RELATING TO DETERMINATIONS



		Whether or not a claimant or beneficiary wrongfully and intentionally caused the death of a veteran or another beneficiary is a question of fact which affects the right of a claimant to VA benefits.  It is a decision for authorization to make in the format provided in paragraph 11.30 for approval by the Adjudication Officer who may delegate this authority to a supervisor not lower than a section chief.



11.08  DEVELOPMENT WHEN A CLAIM IS RECEIVED AND DEATH IS A HOMICIDE



		a.  General.  If the available evidence indicates that the death of the veteran or a beneficiary is the result of a homicide, find out whether or not the claimant was implicated in the death before authorizing payment of death benefits.  The circumstances determine what development is necessary in each case.  Ordinarily, this can be accomplished by correspondence with the police, sheriff, coroner, prosecuting attorney, clerk of the court or other persons having knowledge of the circumstances.  If the information cannot be obtained from these sources, request a field examination to obtain it.



		b.  Correspondence.  In many instances, it can be determined by inquiry to the local sheriff or police that the claimant was not or could not have been implicated, even though the identity of the person or persons responsible for the death has not been established.  In such event, this information is sufficient; do not develop further.



		(1)  Correspondence to the claimant or persons outside VA requesting information in connection with death by homicide must be carefully worded to avoid any inference that VA suspects or implies that the claimant or any other particular person may be guilty or be implicated in the homicide.



		(2)  If there is evidence or information connecting the claimant with the homicide, develop by field examination to obtain all the facts.  However, do not request copies of grand jury records under any circumstances, either by letter or field examination.



		c.  Field Examinations.  It may be necessary to request the field examiner to review the court records to obtain pertinent information from recorded testimony at a trial as well as names of witnesses.  Request transcripts of recorded testimony only in extreme cases where the question cannot otherwise be resolved.



11.09  EFFECT OF ADVERSE FINDING ON THE VARIOUS CLASSES OF CLAIMANTS OR BENEFICIARIES



	a.  Wrongful and Intentional Killing of Veteran



		(1)  By Surviving Spouse.  If the veteran's death is wrongfully and intentionally caused by the surviving spouse, disallow the claim.  Make any award of death benefits to the veteran's children in an amount which would have been payable to them had they been the sole original beneficiaries.



		(2)  By Child--Surviving Spouse Entitled.  If the veteran's death is wrongfully and intentionally caused by a child, the surviving spouse may be awarded additional death benefits on account of the child if the surviving spouse is entitled to benefits and retains custody of the child.



		(a)  The question of whether or not payment to the child might be barred because the child caused the death of the veteran is immaterial when the child is in the custody of the surviving spouse.  Under such circumstances, it is the surviving spouse who is entitled and the child has no right or title to any part of such benefits.
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		(b)  If the child is not in the surviving spouse's actual or constructive custody, pay the surviving spouse the amount which would have been payable if that child did not exist (except for the purpose of determining the applicable income limitation when pension is payable under the laws in effect prior to June 1, 1960).  Determine the rates payable in awards to other children entitled to an apportioned share as though this child did not exist.



		(3)  By Child--No Surviving Spouse Entitled.  If death is wrongfully and intentionally caused by a child and death benefits are claimed by or for the child in his or her own right, disallow the claim.  Increase the rates for other surviving children, if any, as though the child who did the wrongful act did not exist.



		(4)  By Parent.  If death is caused by a parent, disallow that parent's claim.  Pay the other parent, if any, the amount which would have been payable had that parent been the sole original beneficiary.



		b.  Wrongful and Intentional Killing of Beneficiary by a Beneficiary.  The rule that a wrongdoer may not profit by a wrongful act applies equally to a beneficiary of death compensation or pension, DIC and accrued benefits who wrongfully and intentionally caused the death of another beneficiary.  The beneficiary's entitlement as a dependent of the deceased veteran is not affected, but the dependent cannot receive any increase that is otherwise payable as the result of the other beneficiary's death.



		(1)  Consequently, if a veteran's child in receipt of death benefits is wrongfully and intentionally killed by another child also receiving such benefits, the child who caused the death cannot profit from the other child's death.  Do not pay any increase that would have been payable by reason of the discontinuance of benefit payments to or on account of the deceased child.



		(2)  Similarly, a parent is precluded from receiving an increase in death compensation or DIC as a sole surviving parent or from initially receiving the rate as a sole surviving parent, if he or she wrongfully and intentionally caused the death of the other parent entitled to death compensation or DIC.



		c.  Accrued Amounts.  The rules stated above for the various classes of beneficiaries apply equally to claimants for accrued amounts and lump sums payable under 38 U.S.C. 5121, 5503(b)(1).  Since payment of accrued amounts is governed by a succession of preferred beneficiaries, the wrongful and intentional killing of a preferred beneficiary by one in the next lower order of preference will bar any payment of the accrued amount to the wrongdoer, or, if in the same class of beneficiaries, the payment of an increased share.



11.10  FACTS TO BE CONSIDERED IN A WRONGFUL AND INTENTIONAL KILLING



		a.  Definition.  For adjudicating purposes, a wrongful and intentional killing is one in which the claimant or beneficiary caused the death of the veteran or another beneficiary without justification or excuse.  Justification or excuse may be found if it is established that the death was the result of an accident, the result of self-defense or committed while the claimant was insane.



		b.  Accident.  Death may be considered accidental if it can be established that the chain of circumstances causing the fatality was not set in motion for the purpose of causing death or with the intent to kill.



	c.  Self-Defense



		(1)  It may be found that the claimant acted in self-defense and that the death occurred as a result of the claimant's action to protect himself or herself if the evidence shows:



		(a)  That the claimant suffered an immediate fear of loss of life, incest or other serious bodily harm by reason of threatening acts of the deceased,
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	(b)  There was no logical avenue of escape or retreat and



	(c)  The deceased was in a position to and had the apparent means by which to commit the crime.



		(2)  Authorization must examine and weigh all facts and circumstances surrounding the killing, regardless of the action taken by civil authorities, to determine if the claimant's allegation of self-defense is sustained by the information or evidence available.



		d.  Insanity.  If the claimant or beneficiary caused the death of the veteran or another beneficiary and it is established that such act was committed while insane, the killing will not bar the claimant from receiving death benefits.



		(1)  If the question of the claimant's sanity at the time of the killing is determined in a judicial proceeding connected with the trial on the criminal charge, accept such adjudication without further development.



		(2)  However, if a judicial determination of insanity is made at or before a trial without any determination as to the sanity of the claimant at the time of the killing, obtain all the evidence and information available with respect to the circumstances surrounding the killing and the mental condition of the claimant at the time of the killing.



		(a)  The test generally applied is if, at the time of commission of the act, the party accused was laboring under such a defect of reason, from disease of mind or mental deficiency, that he or she did not know the nature and consequence of the act or



	(b)  If known, that the claimant did not perceive the act as wrong.



		(3)  If there is a question as to the claimant's sanity at the time of the killing, submit the case to the rating activity for a rating after development has been completed.  Unless reversed on appeal, the determination of the rating activity is conclusive on the question of the claimant's sanity or insanity at the time of the killing.  See also paragraph 11.05.



11.11  PARTICIPATION IN WRONGFUL AND INTENTIONAL KILLING



		If it is an established fact that the claimant practiced, encouraged or induced another to take the life of a veteran or another beneficiary, participated as an accomplice in the homicide, assisted in the planning or preparation leading to the homicide or otherwise aided and abetted the person causing the death, do not pay benefits to such claimant.



11.12  EFFECT OF JUDICIAL PROCEEDINGS ON A VA DETERMINATION



		a.  The rules of evidence, practice and procedure in a criminal proceeding differ from those of a civil action so that an adjudication in the one is not decisive as to the other.  In a criminal proceeding, guilt must be proved beyond a reasonable doubt.  In a civil action, the issue is determinable upon a preponderance of evidence.  The guilt or innocence of a claimant accused of feloniously or intentionally causing the death of the veteran or another beneficiary is a question of fact which affects the right of the claimant.



		(1)  VA has the power to determine this fact in any given case, and, if it is concluded on the preponderance of evidence that the accused is guilty, such finding will bar the claimant's right to benefits independently of any verdict in a criminal court.



		(2)  For administrative purposes, if a claimant has been convicted, do not make any further effort to develop the case.  Accept the verdict of the court to bar entitlement to death benefits.
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		b.  If a claimant is acquitted or a conviction in a lower court is reversed on appeal and the claimant has not again been brought to trial, develop the facts in the case for the purpose of making a determination.  Frequently law enforcement officials are satisfied in their own minds that a person is guilty but cannot obtain sufficient evidence to establish guilt beyond a reasonable doubt.  Consequently, sometimes persons suspected of homicide are not brought to trial.  In such cases, regardless of the action of the grand jury, coroner, prosecuting attorney or the police, develop the facts surrounding the death for the purpose of making a determination.



11.13  EFFECT OF INSURANCE INTERPLEADER ON CLAIMS FOR OTHER BENEFITS



		a.  If the claimant for death compensation or pension, DIC or accrued amounts is also a beneficiary of insurance and the evidence indicates the claimant may have participated in the killing of the person for whose death both benefits are payable, defer final determination on such claims pending submission of the case to the General Counsel to determine the propriety of filing a bill of interpleader for insurance purposes.



		b.  Although the decisions of the Secretary of Veterans Affairs are final on matters of compensation, pension and DIC, it is the policy of VA to give careful consideration to the findings of fact and conclusions of law of the court in determining the rights of the claimant to the benefit claimed.  See paragraph 5.10.



11.14  DISALLOWANCE NOTICE LETTER



		Word the letter of disallowance as follows to avoid any inference or charge of guilt or implication in the homicidal death of the veteran:



		"Based on the available evidence, we find the veteran's death was incurred under circumstances that prevent payment of VA benefits to you based on that death."
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SUBCHAPTER III.  PRESUMPTION OF DEATH AFTER 7 YEARS' UNEXPLAINED ABSENCE



11.15  AUTHORITY TO APPROVE FINDING OF DEATH UNDER 38 CFR 3.212



		The Adjudication Officer has the authority to approve findings of presumptive death under 38 CFR 3.212 (38 U.S.C. 108) on the basis of continued and unexplained absence for 7 years.  This authority can be delegated to a supervisor not lower than a section chief.  See paragraph 11.22a.



11.16  GENERAL PRINCIPLES



		a.  Applicability.  Consider the following general principles in applying the provisions of the law.  Their force and applicability will be governed largely by the circumstances of the particular case.



		b.  Absence from Last Known Residence.  It must be shown that the individual has been absent without explanation from the last known residence. The unexplained absence for 7 years which will warrant the presumption that a person is dead means absence from the place of residence, his or her home, with which communication would ordinarily be maintained or to which he or she would return if alive.  The presumption does not apply if it is improbable that the person, if living, would communicate with home.



		c.  Continuous Absence.  The continued absence, rather than departure alone, must be unexplained.  This involves consideration of the habits and attachments which normally control the conduct of the individual.  If the individual was a fugitive from justice, in serious domestic or financial difficulties or estranged from a spouse and family, or if the home life was such that it indicates willful desertion, the continued lack of communication generally is not a basis for presuming death.



		d.  Search for Absentee.  Evidence of searches conducted by or on behalf of the relative to locate the missing person is necessary in most cases.  Failure to make inquiry of all reasonable sources might indicate the claimant's lack of interest to the extent of raising the inference that the missing person also was disinterested and in all probability would not communicate with the family.



		e.  Court Decisions.  The laws of the State in which the absentee resided are not controlling in the application of the presumption.  However, give consideration to a declaration of death by a court of competent jurisdiction and the available evidence before the court if substantially based on these principles.  In all such cases, obtain the decree or a certified copy and available evidence of the facts upon which the court made its decision.



		f.  Life Expectancy.  It need not be shown that the missing individual, if alive, would have attained or exceeded the ordinary duration of human life.  However, even when the absence is explained, a presumption of death can be found if all the criteria in paragraph 11.17b are met.



		g.  Cause of Death.  Although a finding of the fact of death can be made as provided under 38 CFR 3.211(f) or presumed under 38 CFR 3.212, there is no specific provision for presuming the cause of death.  If, however, by reason of the type and severity of an established service-connected disability, it may reasonably be accepted as a principal or contributory cause of death, refer the case to Central Office (212C).  See also paragraph 11.26b about rating for death pension and part VI, paragraph 5.12 for rating on cause of death.



		h.  Date of Presumed Death.  The date of presumed death is the end of the 7-year period following the date the individual was last known to be alive.  See paragraph 11.23c regarding effective date for death awards.
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11.17  EXPLAINED ABSENCE



		a.  General.  If an individual's absence is explained by the evidence available, do not develop.  If development has been initiated, discontinue it.  An administrative decision will be made as prescribed (par. 11.23a(2)) and payments, if any, under 38 CFR 3.656 allowed to continue.



		b.  Exceptional Cases.  There can be exceptional cases in which death can be presumed with an explained absence provided ALL the following conditions exist:



	(1)  The veteran failed to claim benefits to which apparently entitled under the law.



	(2)  The veteran, if alive, would have considerably exceeded the ordinary duration of human life.



	(3)  No evidence of the existence of the veteran has been found after diligent search.



		c.  Future Controls.  When an absence is explained and the award (par. 25.15) allowed to continue under 38 CFR 3.656, it may be necessary, if the facts and circumstances indicate, to establish a future control for a time when the conditions of subparagraph b may have been met.



11.18  REQUIREMENTS PRECEDING DEVELOPMENT



		a.  Time Limitation.  Do not initiate development for the presumption of death until the expiration of the control on an award made under 38 CFR 3.656 to a dependent or an award of only the insurance premium.  See paragraph 25.15.



		b.  Award Status.  Do not take action to interrupt payments under the award to the dependent or the record-purpose award at the insurance premium rate pending completion of review and determination of presumption of death.



		c.  Development Required.  If available evidence does not establish an explanation for a veteran's absence and the 7-year presumptive period has expired, send VA Form 21-1775, Statement of Disappearance, to the surviving spouse, children, next of kin or insurance beneficiary with instructions for completion as an informal claim.  See paragraph 11.20.  Do not furnish VA Form 21-534, Application for Dependency and Indemnity Compensation or Death Pension by Widow or Child, until a finding of death is made.  See paragraph 11.22b on the need for pension rating.



		(1)  Inform the claimant that VA Form 21-1775 must be completed to determine continued entitlement and that failure to do so will result in the termination of benefits.



		(2)  If the claimant fails to respond following the expiration of the 60-day control period, send a predetermination notice showing the date of proposed termination and extend the control period for an additional 60 days.  At the end of this due process period, terminate benefits effective date of last payment.



		(3)  Advise the claimant of the termination and the reason for it, and furnish information concerning appeal rights.



11.19  DISALLOWANCE OF CLAIMS WITHOUT DEVELOPMENT



		Without development of presumption of death, disallow unsolicited claims if the benefits claimed would not be payable, e.g., legal bar or an unfavorable rating decision.  Include the following statement in the disallowance letter with any appropriate modification:�M21-1, Part IV	February 14, 1997
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	"This denial of your claim does not imply that the veteran's death has been established or can be presumed on the basis of the evidence available."



11.20  INITIAL DEVELOPMENT



		Initiate development when available evidence does not establish an explanation for a veteran's absence, and the 7-year presumptive period has elapsed.



		a.  In developing the evidence required to establish death, first ascertain whether or not the individual's absence is unexplained.  For this purpose, send three VA Forms 21-1775, Statement of Disappearance, to the surviving spouse, children, next of kin or insurance beneficiary for completion by each of the following:



	(1)  The claimant.



	(2)  The absentee's last employer.



		(3)  A disinterested person who knew the missing individual and the facts surrounding the disappearance.



		b.  Tell the claimant to complete VA Form 21-1775 to determine continued entitlement and that failure to do so will result in the termination of benefits.



		(1)  If the claimant fails to respond following the expiration of the 60-day control period, send a predetermination notice showing the date of proposed termination and extend the control period for an additional 60 days.  At the end of this due process period, terminate benefits effective date of last payment.



		(2)  Advise the claimant of the termination and the reason for it, and furnish information concerning appeal rights.



		c.  Do not furnish VA Form 21-534, Application for Dependency and Indemnity Compensation or Death Pension by Widow/er or Child, until a finding of death is made.  Accept VA Form 21-1775 completed by the claimant as an informal claim.



	d.  Develop all leads and refer to the Veterans Services Division for field investigation, if appropriate.



		e.  At any stage of development, even though there is no evidence showing definitely that the individual is alive, a determination can be made that the absence is explained if the evidence discloses an explanation of the absence. See paragraph 11.17.



11.21  REFERRAL TO CENTRAL OFFICE



		When the veteran's absence is continuous and unexplained as required in paragraph 11.22, a finding of death made and award action taken, forward the claims folder to Compensation and Pension Service (212C), Central Office, for administrative review.



11.22  FINDING OF CONTINUOUS AND UNEXPLAINED ABSENCE



		a.  General.  If, following development for evidence, a presumption of death after a 7-year unexplained absence is established, prepare a formal finding of continuous and unexplained absence for the signature of the approving authority (par. 11.15) in accordance with the format prescribed in paragraph 11.30.



		b.  Cases Requiring Rating Decisions.  When the veteran's death is based on a finding of presumptive death and entitlement to death pension is based on the service of a veteran who had wartime service but served less than 90 days, before any application for death benefits is invited, submit the case for rating decision.  The 
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rating activity will determine if the veteran was discharged for a service-connected disability or at time of discharge had a service-connected disability which would have justified a discharge for disability (pt. VI, par. 5.07).  If a favorable decision is made, send VA Form 21-534 to the surviving spouse or children.  See part VI, paragraph 5.12. 



		c.  No Entitlement to Death Benefits.  Following a finding of presumption of death based on a 7-year unexplained absence, if death benefits would not be payable, such as when there is a legal bar or unfavorable rating decision, do not invite a death claim.  See paragraph 11.19 about unsolicited claims.



		d.  Action on Receipt of Formal Death Claim.  Following a finding of presumption of death, if VA Form 21-534 is received, take appropriate action as set forth in paragraph 11.23b after referral for XC-procedure.



11.23  DISPOSITION OF FORMAL DEATH CLAIMS



		a.  Disallowances.  When disallowance of a formal application is in order, prepare a BDN disallowance.  Suppress the computer-generated letter and send a locally generated letter advising the evidence considered and the reason for the decision.



		(1)  Individual Alive.  At any stage of development, if the evidence definitely discloses that the individual is living or was alive at any time during that 7-year period, disallow the claim without preparing a factfinding administrative decision such as that required below.  Inform the claimant in the disallowance letter of the last date the individual was shown to be alive.  Advise that VA can disclose neither the source of such information nor other information given concerning the veteran's existence or whereabouts.  See paragraph 11.24 concerning cancellation of XC-procedure.



		(2)  Absence Explained.  If the claim is not subject to disallowance as provided in subparagraph (1) above and the evidence does not warrant a finding of continued and unexplained absence for 7 years, prepare an administrative decision in accordance with paragraph 11.30 and disallow the claim.



		b.  Termination of Running Awards.  Following a finding of presumptive death, take action to terminate awards under 38 CFR 3.656 as follows:



		(1)  Awards Involving Dependents.  Terminate the veteran's record-purpose and any apportionee awards effective date of last payment following notification of all payees and satisfaction of the requirements of due process.  See chapter 9.



		(2)  Insurance Awards.  If there is only a record-purpose insurance award under 38 CFR 3.656, process FNOD without deferring for due process.



NOTE:  Furnish a copy of the finding of presumptive death to the Insurance activity in all cases when there is an insurance deduction.



		c.  Effective Dates of Death Awards.  Use the following effective date on a death award following a decision of presumed death:



		(1)  If an increased rate is payable, make the increased benefits effective the date of presumed death, i.e., 7 years after disappearance, subject to any offset that the award under 38 CFR 3.656 may have created.



		(2)  If a decreased rate is payable, make the decreased benefits effective date of last payment after satisfying due process requirements.
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11.24  CANCELLATION OF XC-PROCEDURE



		a.  Running Awards to Dependents or for Insurance.  Do not take action to XC a case when an award under 38 CFR 3.656 is to be continued pending final determination.  Cancel XC-procedures if they had been initiated.  See part II, paragraph 5.26.



		b.  Referral for XC Cancellation.  When cancellation of the XC-procedure is in order, forward the folder to the appropriate authorization activity for action.
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SUBCHAPTER IV.  FINDING OF FACT AND DATE OF DEATH



11.25  EVIDENCE REQUIREMENTS



		When the death of the person involved cannot be established by any of the evidence outlined in 38 CFR 3.211 (a) through (e), and it is indicated that the death occurred under circumstances which preclude recovery or identification of the body, establish the fact of death in accordance with 38 CFR 3.211(f) by the best obtainable evidence.  This evidence must consist of:



		a.  The claimant's certified statement setting forth the circumstances under which the missing person was last seen and the known facts concerning death and



		(1)  The certified statements of persons who witnessed the accident in which the missing person is alleged to have perished, setting forth the full circumstances or



		(2)  If the testimony of eyewitnesses is not obtainable and the fact of death is determinable on circumstantial evidence, the certified statements of persons who have the most authentic information available concerning the death.



		b.  Official reports of any Government agencies that conducted investigations.  These reports will be persuasive but not controlling.



11.26  DEATHS IN A COMMON DISASTER



		a.  General.  When a missing person is alleged to have died in a common disaster and the body is not recovered or identified, request evidence to show as definitely as possible that the missing person was at the scene of the accident, was in imminent peril at the time the accident occurred and the disappearance was attributable to the catastrophe.  Make an effort to obtain the following evidence, requesting a field examination, if necessary:



		(1)  The claimant's certified statement giving the reason for believing that the missing person was at the scene of the accident when it occurred.



		(2)  The certified statements of individuals who saw the missing person at the scene of the accident shortly before the accident occurred or under such circumstances that it appeared unlikely that survival was probable, e.g., the certified statement of a fellow worker who left the place of employment shortly before the accident and who saw the missing person at work or an individual who saw the missing person trapped in a burning building.



		(3)  If the accident occurred incidental to employment, the certified statement of the employer giving names of persons who were believed to be on duty at the time the accident occurred to support other evidence tending to show that death occurred in the disaster.



		(4)  If the missing person is not shown to have been at the place the disaster occurred, obtain certified statements from friends, neighbors and other persons who may have observed the individual, outlining the activities on that day, setting forth fully their reasons for believing that death may have occurred in the disaster.



		b.  Two or More Veterans Involved.  The provisions of this paragraph apply if two or more veterans are missing as the result of a common disaster or accident occurring after separation from service.  See part III, paragraph 3.04 for common accidents occurring in service.
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		(1)  If a claim is filed and information of record indicates another veteran is involved, initiate action to determine the existence and location of a claims folder for the other veteran and the status of any claim.



		(a)  If a claim has been filed in the other case, joint development under this subchapter will be required.



		(b)  If there is a claims folder for the other veteran located in another office and a claim has been filed and development initiated, give that office temporary jurisdiction of both folders for simultaneous adjudication.



		(c)  If a claim has been adjudicated in the other case and a finding made (favorable or unfavorable), obtain the folder on temporary transfer.  Review the pending case and take action as necessary.



		(d)  If no claim has been filed in the other case, flash that case to show a claim has been filed in the pending case and file a copy of the finding in the other claims folder.



		(2)  When a formal finding is made as prescribed in paragraph 11.28, prepare signed copies of the finding for each related claims folder, including those in which a claim was disallowed for failure to furnish evidence or other reason and cases in which no claim was filed.



		(3)  Subject to the provisions of 38 CFR 3.105(a) and (b), the general facts cited in a finding of death made for another veteran in the same disaster or accident are conclusive in establishing the circumstances of the disaster or accident.  These facts, however, do not negate the specific facts relative to the death or date of death of any other veteran in the accident.



11.27  ACCOUNTABLE ABSENCE



		Prepare a finding of fact of death on the weight of evidence.  Give due consideration to any circumstance, such as marital or financial difficulties, that might suggest the disappearance was voluntary.  The existence of such circumstances does not prevent a finding of fact of death unless the person whose death is alleged had an adequate opportunity to escape death and had reason to choose to disappear.  Under those circumstances, apply the provisions of paragraph 25.15 when the veteran is the missing person.



11.28  PREPARATION AND APPROVAL OF FINDINGS OF FACT AND DATE OF DEATH



		a.  Officials Authorized To Approve Findings.  The Adjudication Officer has authority to approve findings of fact of death.  This authority can be delegated to supervisors not lower than section chief.



		b.  Preparation of Supporting Documents.  Prepare a formal finding of fact of death for the signature of the approving authority in the format shown in paragraph 11.30.



		c.  Determining Date of Death.  As required by the circumstances, the date of death can be established as the date the deceased was last seen alive, the date the body was found or any time between those dates.
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SUBCHAPTER V.  ADMINISTRATIVE DECISIONS



11.29  TYPES OF CASES INCLUDED



	When required by a VA regulation or other provision of this manual, prepare an administrative decision as described in paragraph 11.30.  These include, but are not limited to, the following issues.  Unless otherwise noted, prepare a finding for favorable and unfavorable decisions.



	a.  Common-law marriage.  Paragraph 12.04.



	b.  Inference of marriage.  Paragraph 12.13.



	c.  Deemed valid marriage.  Paragraph 12.10.



	d.  Annulments.  Paragraphs 12.14 and 12.19.



	e.  Continuous cohabitation--unfavorable only.  Paragraph 12.09.



	f.  Parental relationship--unfavorable only, unless contested.  Paragraphs 13.05g, 13.07e, 13.08.



	g.  Corpus of estate, if disallowed or if allowed and estate is $80,000 or more.  Paragraphs 13.12, 16.09f and 16.39.



	h.  Dependency--unfavorable or if favorable and estate is $80,000 or more.  Paragraph 13.12.



	i.  Child by adoption--unfavorable only, unless decree questionable.  Paragraph 12.16.



	j.  Stepchild relationship--unfavorable only.  Paragraph 12.17.



	k.  Illegitimate (biological) child--unfavorable only.  Paragraph 12.15.



	l.  Character of discharge.  Paragraph 11.01.



	m.  Line of duty.  Paragraph 11.03.



	n.  Willful misconduct and vicious habits.  Paragraph 11.04.



	o.  Homicide.  Paragraph 11.07.



	p.  Presumed death.  Paragraph 11.22 if unexplained absence; paragraph 11.23a(2) if explained.



	q.  Findings of fact and date of death.  Paragraph 11.28.



	r.  Reversal of prior determination.  Paragraph 11.31 and part VI, paragraph 9.19.



	s.  Fraud.  There are no dual penalties of forfeiture of benefits and punishment under penal statutes for fraud where the offense is committed within the jurisdiction of a Federal court and the claimant remains within the jurisdiction of a State until expiration of the statute of limitations for prosecution.  Therefore, the procedures in paragraph 36.02 are not applicable for cases of fraud within the United States.  Where they do apply, follow due process procedures (ch. 9).



	t.  Special apportionment under 38 CFR 3.451.  Paragraphs 19.03 and 26.05.
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	u.  Contested claims.  Paragraph 5.07.



	v.  Cessation of marital relationship.  Paragraph 12.13.



	w.  Special type of conveyance under 38 CFR 3.808.  Paragraph 23.08h(2).



	x.  Administrative error.  Paragraph 11.31b and part VI, paragraph 9.19.



	y.  Peacetime and certain wartime POW status claims.  Paragraph 11.06.



11.30  PREPARATION AND APPROVAL OF AUTHORIZATION DETERMINATIONS



	Unless otherwise specifically provided, prepare formal decisions for approval by a coach.  This does not prevent the Veterans Service Center Manager from locally requiring additional signatures of concurring officials at a lower level.



NOTE:  If the regional office does not have an assistant Veterans Service Center Manager, decisions may be prepared for approval by a coach.



	Every administrative decision must be written so the reader will understand the precise basis for it.  Notify the claimant of the decision by letter.  If the decision is unfavorable, the notification letter must provide a full explanation of the reasons and bases for the decision, including a complete description of the evidence on which it was based.  Due to the importance of administrative decisions and the fact that they are subject to review by beneficiaries and their representatives, all formal decisions, including special apportionment decisions, must be typewritten or printer generated in original only in the following format or on VA Form 21-441, "Special Apportionment Decision," as appropriate.



	[Designation of VA Office]	[File Number]

	[Location of VA Office]	[Veteran's Name]



ADMINISTRATIVE DECISION



	ISSUE:  [State the question at issue.]



	EVIDENCE:  [List all documents and information reviewed in making the decision, giving specific data about each to distinguish it from other evidence, e.g., "Maryland Highway Patrol Accident Report of November 9, 1990."]



	DECISION:  [Clearly and briefly state the decision.]



	REASONS AND BASES:  [The reasons and bases section must be included on all administrative decisions, including favorable ones.]



	State the reasons and bases for the decision in clear, simple, easy-to-understand terms.  Fully describe the reasoning which led to the decision.  Conclusions must be supported by analysis and explanation of the credibility and value of the evidence on which they are based.  Assertion of unsupported conclusions does not comply with statutory requirements.  Acknowledge contentions that argue against the decision, and explain why they did not prevail.  Quote verbatim from the relevant law or regulation(s) that pertain(s) to the issue at hand.



	Evaluate all the evidence, including sworn oral testimony and certified statements submitted by claimants, and clearly explain why that evidence is found to be persuasive or unpersuasive.  In so doing, explicitly address each item of evidence and each of the claimant's contentions.  Cite all evidence, both 
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favorable and unfavorable, impartially.  Generally, identify and digest pertinent information from the available evidence instead of quoting from it at length.]



Submitted:                             	[Date]                      



Concurred:                             	[Date]                      



Approved:                              	[Date]                      



11.31  REVERSAL OF PRIOR DETERMINATIONS



		a.  General.  Once a determination is made, it is binding unless reversed on the basis of new and material evidence or clear and unmistakable error.  For reversals on the basis of clear and unmistakable error, cite 38 CFR 3.105(a).  These must be certified by the Adjudication Officer or designee to the effect that the entire record has been reviewed and a clear and unmistakable error was found.



		(1)  New and Material Evidence  



		(a)  Once a claim has been finally disallowed, it cannot be reopened unless new and material evidence is received. (See 38 U.S.C. 5108 and 38 CFR 3.156.)



		(b)  New evidence is evidence, either written or sworn testimony, that has not previously been considered.  Evidence that is merely cumulative and tends to reinforce a previously well-established point is not to be considered new.  Material evidence is evidence that is relevant to the issue and which, when reviewed with all the other evidence of record, may warrant allowance of the claim.



		(c)  A disallowed claim is not to be considered reopened unless the evidence submitted is new and material.  If it is determined that the evidence submitted by or on behalf of the claimant is not both new and material, a confirmed decision must be prepared in which it is indicated that the claim is not considered to have been successfully reopened.  The decision must explain the reason for the continued denial and why the submitted evidence is not considered to be new and material.



		(d)  If it is determined that the evidence is new and material, then the claim is considered reopened and all the evidence of record must be reviewed before making a decision.



		(e)  If, after review of all the evidence, the claim remains disallowed, the claimant must be informed of exactly what evidence was reviewed and of the reasons for the continued denial.  In the decision include a statement to the effect that the evidence submitted was found to be new and material.



		(f)  A claimant may appeal a decision that evidence is not new and material.  Limit the Statement of the Case to that issue, citing the following information in the Summary of Evidence and Adjudicative Actions:  (1) the date of the original denial, (2) the date of notification of that denial, (3) identification of the evidence submitted, (4) the date of receipt of the evidence submitted to reopen the claim, (5) the date of the finding that the evidence was not considered to be new and material, and (6) the date of notification of that decision.  Cite 38 CFR 3.104 relating to finality of decisions as well as 38 CFR 3.156.



		(2)  Clear and Unmistakable Error (38 CFR 3.105(a))



		(a)  A determination that there was clear and unmistakable error must be based on the record and the law that existed at the time of the prior decision.  Once a determination is made that there was a clear and unmistakable error in a prior decision that would change the outcome, then that decision must be revised to conform to what the decision should have been.

�March 25, 1996		M21-1, Part IV

		Change 83

		(b)  Clear and unmistakable errors are errors that are undebatable, so that it can be said that reasonable minds could only conclude that the original decision was fatally flawed at the time it was made.  The benefit of the doubt rule of 38 U.S.C. 5107(b) is not applicable to a clear and unmistakable error determination since an error either undebatably exists or there was no error within the meaning of 38 CFR 3.105(a).



		(c)  The claimant must assert more than a disagreement as to how the facts were weighed or evaluated for there to be a valid claim of clear and unmistakable error.  There must have been an error in the prior adjudication of the claim.  Either the correct facts, as they were known at the time, were not before the adjudicator or the statutory or regulatory provisions existing at that time were incorrectly applied.  A new medical diagnosis that "corrects" an earlier diagnosis ruled on by previous adjudicators is the kind of "error" that could not be considered an error in the original adjudication.



		1.  When clear and unmistakable error is alleged, it is first necessary to determine the precise nature of the claim.  Claims of clear and unmistakable error will be denied by regional offices or BVA if they do not specify the factual or legal errors at issue.  See subparagraph (d) below.



		a.  An appellant is not entitled to raise again a "particular claim" of clear and unmistakable error once there has been a final decision denying that claim.



		b.  If the clear and unmistakable error alleged is different from a clear and unmistakable error issue previously rejected, the regional office is obligated to determine whether or not a clear and unmistakable error was made on the new issue.



		2.  It must next be determined whether the error, considering the full record previously before the regional office, had it not been made, would have changed the outcome at the time it was made.  Errors that would not have changed the outcome are harmless and do not give rise to the need for revising the previous decision.



		(d)  Unless overruled by the Court of Veterans Appeals, BVA determinations are final and the regional office determination is incorporated into the BVA decision (38 CFR 20.1104).  If a claim has been finally disallowed by the Board, a subsequent claim on the same factual basis, if supported by new and material evidence, will be considered a new claim.  See subparagraph 8.42.



		1.  If a claimant alleges clear and unmistakable error (CUE) in an RO determination, you must first determine whether you have jurisdiction to consider the issue.  Depending on whether the decision was appealed to the BVA (either in fact or in substance), the following will determine whether you have jurisdiction to review the claim:



		a.  If the decision has been affirmed by the BVA, the claimant should be notified that the regional office does not have jurisdiction to consider a claim of CUE in a decision which has been subsumed by a BVA decision.  A notice of appellate rights should be included. 



		b.  If the decision was not appealed, but a later reopened claim was followed by a BVA affirmance, the General Counsel has concluded that the RO does not have jurisdiction to consider the CUE claim where the BVA has reviewed the entire record of the claim following reopening and has denied the benefits previously denied in the unappealed decision.  In this case, the claimant should be notified that the RO does not have jurisdiction to consider the claim.  A notice of appellate rights should be included.  Any SOC should contain a citation to VAOPGCPREC 14-95.



		c.  If, where the RO decision was not appealed, and a subsequent BVA decision merely concludes that new and material evidence sufficient to reopen a prior unappealed RO decision has not been submitted and denies reopening, the BVA decision does not bar a claim of CUE in the prior unappealed RO decision.  The General Counsel has concluded that when the Board determines that evidence sufficient to reopen has not 
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been submitted, it does not decide the merits of the issues raised in the claim.  In this case, the RO does have jurisdiction to review the unappealed decision for clear and unmistakable error.



		d.  If it is determined that the allegation of CUE involves an issue that has not been affirmed by a BVA decision, the RO does have jurisdiction to make a decision on the issue of CUE.



		2.  In all cases where the RO does not have jurisdiction to make a decision on the issue of CUE, the claimant should be notified that he or she should file a motion for reconsideration by the Board of Veterans' Appeals if review at that level is desired (38 CFR 20.1000).  See Figure 11-4.  A motion for reconsideration must be in writing and must include the name of the veteran, the name of the claimant or appellant if other than the veteran, the VA file number, the date of the BVA decision, or decisions, to be reconsidered.  The motion must state clearly and specifically the alleged obvious error, or errors, of fact or law in the applicable decision or decisions, of the BVA or other appropriate basis for requesting reconsideration.  If the applicable BVA decision, or decisions, involved more than one issue on appeal, the motion for reconsideration must identify the specific issue, or issues, to which the motion pertains (38 CFR 20.1001).  Issues that are not so specified will not be considered by BVA in the disposition of the motion.



		3.  A motion for reconsideration may be filed at any time.  It must be sent to the following address:  Director, Administrative Service (014), Board of Veterans' Appeals, 810 Vermont Avenue, NW, Washington, DC 20420.



		b.  Excessive Payments.  If it is discovered that benefits exceeding entitlement have been awarded, apply 38 CFR 3.500(b)(1) or (2) to the adjustment of awards.  Except as provided in cases of fraud and administrative error, documentation for the following determinations is met by completing the authorization form (award or stop award) with identification of the error, responsibility and amount involved and citation of the applicable VA regulation as authority in "Remarks."  This award or stop award action requires the signature of both an adjudicator and an authorizer.



	(1)  Administrative Error.  If the excessive payment was due solely to an erroneous award based on administrative error or error of judgment, reduce or terminate the award date of last payment.  Make no reduction or termination until the due process period has expired.  See 38 CFR 3.500(b)(2).  For those cases an administrative decision is required.  If the amount of the erroneous payment is less than $2,000, prepare the decision for approval by a section chief.  If the erroneous payment is $2,000 or greater, prepare the decision for approval by the Adjudication Officer.  An extra copy of the authorization form will be maintained in the office of the Adjudication Officer for a period of one year from the date of the determination and then disposed of in accordance with Records Control Schedule VB-1, part I, item number 08-038.000.



NOTE:  Excessive payments not based on an award action, such as those made because of the delay required for administrative procedures in reduction or termination of an award, will NOT be considered due to an erroneous award based on administrative error.  This includes those related to receipt and processing of EVR's at a regional office.



		(2)  Payee Error.  If the excessive payment was due to an erroneous award based on an act of commission or omission by the beneficiary or with his or her knowledge (as distinguished from fraud), adjust or terminate the award as of the commencing date or other effective date required under the provision of law or regulation governing entitlement.  See 38 CFR 3.500(b)(1).  Payee error is involved in any excessive payment when a claimant negotiates a check in a patently excessive amount and adjustments are governed by the same provision of the regulations.



		(3)  Erroneous Computer-Generated Awards.  If computer processing of a legislative increase results in payment of more than the proper amount of pension or EVR processing by BDN EO1 and EO2 improperly continues an award or effects an erroneous rate in excess of the amount payable, although the 
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payee correctly reported income or status change, reduce or terminate the award date of last payment under 38 CFR 3.500(b)(2).  Excessive payments due to mechanical malfunction or programming error unassociated with an award action or the actions described in this subparagraph do not constitute administrative error under 38 CFR 3.500(b)(2).



		(4)  Determination of Administrative or Payee Error.  The determination of administrative error or payee error is made only by authorized Adjudication personnel.  On finding that an erroneous award was due to administrative error or error of judgment, carefully review the payment status of the account to determine the earliest factual date of last payment.  This means that efforts must be made to obtain the return and cancellation of nonnegotiated or undelivered checks before a final determination of the effective date of reduction or discontinuance is made.  See chapter 9 for due process procedures on administrative errors.



		c.  Determinations Based on Fraud.  See paragraph 36.02.

�March 25, 1996		M21-1, Part IV

		Change 83

FIGURE 11-1.  Character of Discharge Predetermination Notification



XXXXXXXXXXXX

XXXXXXXXXXXX

XXXXXXXXX XX 12345



Dear XXXXXXXX:



	You have applied for             based on [your/the former service member's] military service.  Entitlement to Department of Veterans Affairs (VA) benefits is contingent on discharge from military service under conditions other than dishonorable.



	If [your/the former service member's] service was terminated by an "other than honorable" discharge we are required to examine all relevant facts, including a report from the service department of the facts and circumstances leading to the discharge for the purpose of determining whether or not [you were/he was/she was] discharged under conditions other than dishonorable.  If [you/he/she] received a "dishonorable" discharge, service records will not be routinely requested by the VA.



	The determination made by VA is of the utmost importance to you.  An unfavorable decision will result in a denial of your current application and will also bar entitlement to most VA benefits that you or anyone else could apply for based on this period of service.



	All character of discharge determinations are based on the criteria contained in 38 Code of Federal Regulations, section 3.12.  A copy of this regulation is attached.



	For the purpose of determining whether or not [you were/the former service member was] discharged under conditions other than dishonorable, we are required to examine all relevant facts, including a report from the service department, of the events leading to the discharge.  You should submit any evidence, contention or argument bearing on the issue that will present your side of the case.  If the circumstances leading to the discharge involved frequent or prolonged periods of unauthorized absence, you should include a statement explaining the reason(s) for these absences.



REPRESENTATION.  You may be represented, without charge, by an accredited representative of a veterans' organization or other service organization recognized by the Secretary of Veterans Affairs.  You may also have an agent or an attorney assist you with your claim.  Typical examples of counsel who may be available include attorneys in private practice or legal aid services.  VA cannot pay fees charged by attorneys or agents.  However, under 38 U.S.C. 5904(c), an agent or attorney may only charge you for services performed on or after the date of a final decision by the Board of Veterans' Appeals.  If you desire representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action on your part is required.



PERSONAL HEARING.  Although it is not required by law, you may have a personal hearing prior to the determination.  If you wish a personal hearing to present evidence or argument on any point of importance in your claim, notify this office and we will arrange a time and place for the hearing.  If you desire, you may bring witnesses who have personal knowledge of the circumstances and their testimony will be entered in the record.  VA will furnish the hearing room, provide hearing officials and prepare the transcript of the proceedings.  VA cannot pay any other expenses of the hearing since a personal hearing is held only on your request.



	If we do not hear from you within 60 days, we must assume you have no additional evidence to submit and do not desire additional time for presentation of your case.  A decision will be made on the basis of the evidence of record.�March 25, 1996		M21-1, Part IV
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It is VA policy to assist a claimant in developing the pertinent facts and to render a decision which grants every benefit that can be supported in law while protecting the interest of the Government.  You may be assured that we will try to help you in every reasonable way so that a fair and impartial decision will result.





Attachment:

38 CFR 3.12
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FIGURE 11-2.  Attachment to Character of Discharge

Predetermination Notification



38 CFR 3.12	CHARACTER OF DISCHARGE



	(a)  If the former service member did not die in service, pension, compensation or dependency and indemnity compensation is not payable unless the period of service on which the claim is based was terminated by discharge or release under conditions other than dishonorable (38 U.S.C. 101(2)).  A discharge under honorable conditions is binding on VA as to character of discharge.



	(b)  A discharge or release from service under one of the conditions specified in this section is a bar to the payment of benefits unless it is found that the person was insane at the time of committing the offense causing such discharge or release (38 U.S.C. 5303(b)).



	(c)  Benefits are not payable if the former service member was discharged or released under one of the following conditions:



		(1)  As a conscientious objector who refused to perform military duty, wear the uniform or comply with lawful orders of competent military authority.



		(2)  By reason of the sentence of a general court-martial.



		(3)  Resignation by an officer for the good of the service.



		(4)  As a deserter.



		(5)  As an alien during a period of hostilities if it is affirmatively shown that the former service member requested his or her release.  See section 3.7(b).



		(6)  By reason of a discharge under other than honorable conditions issued as a result of an absence without official leave (AWOL) for a continuous period of at least 180 days.  This bar to benefit entitlement does not apply if there are compelling circumstances to warrant the prolonged unauthorized absence.  This bar applies to any person awarded an honorable or general discharge prior to October 8, 1977, under one of the programs listed in paragraph (h) of this section, and to any person who prior to October 8, 1977, had not otherwise established basic eligibility to receive VA benefits.  The term "established basic eligibility to receive VA benefits" means either VA determination that an other than honorable discharge was issued under conditions other than dishonorable, or an upgraded honorable or general discharge issued prior to October 8, 1977, under criteria other than those prescribed by one of the programs listed in paragraph (h) of this section.  However, if a person was discharged or released by reason of the sentence of a general court-martial, only a finding of insanity (paragraph (b)) or a decision of a board of correction of records established under 10 U.S.C. 1552 can establish basic eligibility to receive VA benefits.  The following factors will be considered in determining whether there are compelling circumstances to warrant the prolonged unauthorized absence:



			(i)  Length and character of service exclusive of the period of prolonged AWOL.  Service exclusive of the period of prolonged AWOL should generally be of such quality and length that it can be characterized as honest, faithful and meritorious and of benefit to the Nation.



			(ii)  Reasons for going AWOL.  Reasons which are entitled to be given consideration when offered by the claimant include family emergencies or obligations or similar types of obligations or duties owed to third parties.  The reasons for going AWOL should be evaluated in terms of the person's age, cultural background, educational level and judgmental maturity.  Consideration should be given to how the situation appeared to the person himself or herself and not how the adjudicator might have reacted.  Hardship or suffering incurred during overseas service or as a result of combat wounds or other service-incurred or aggravated 
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disability is to be carefully and sympathetically considered in evaluating the person's state of mind at the time the prolonged AWOL period began.



			(iii)  A valid legal defense exists for the absence which would have precluded a conviction for AWOL.  Compelling circumstances could occur as a matter of law if the absence could not validly be charged as, or lead to a conviction for, an offense under the Uniform Code of Military justice.  For purposes of this paragraph the defense must go directly to the substantive issue of absence rather than to procedures, technicalities or formalities.



	(d)  A discharge or release because of one of the offenses specified in this paragraph is considered to have been issued under dishonorable conditions.



		(1)  Acceptance of an undesirable discharge to escape trial by general court-martial.



		(2)  Mutiny or spying.



		(3)  An offense involving moral turpitude.  This includes, generally, conviction of a felony.



		(4)  Willful and persistent misconduct.  This includes a discharge under other than honorable conditions if it is determined that it was issued because of willful and persistent misconduct.  A discharge because of a minor offense will not, however, be considered willful and persistent misconduct if service was otherwise honest, faithful and meritorious.



		(5)  Homosexual acts involving aggravating circumstances or other factors affecting the performance of duty.  Examples of homosexual acts involving aggravating circumstances or other factors affecting the performance of duty include child molestation, homosexual prostitution, homosexual acts or conduct accompanied by assault or coercion and homosexual acts or conduct taking place between service members of disparate rank, grade or status when a service member has taken advantage of his or her superior rank, grade or status.



	(e)  An honorable discharge or discharge under honorable conditions issued through a board for correction of records established under authority of 10 U.S.C. 1552 is final and binding on VA.  The action of the board sets aside any prior bar to benefits imposed under paragraph (c) or (d) of this section.



	(f)  An honorable or general discharge issued prior to October 8, 1977, under authority other than that listed in paragraph (h)(1), (2) and (3) of this section by a discharge review board established under 10 U.S.C. 1553 sets aside any bar to benefits imposed under paragraph (c) or (d) of this section except the bar contained in paragraph (c)(2).



	(g)  An honorable or general discharge issued on or after October 8, 1977 by a discharge review board established under 10 U.S.C. 1553, sets aside any bar to benefits imposed under paragraph (d) of this section when the following conditions are met:



	(1)  The discharge is upgraded as a result of an individual case review and



	(2)  The discharge is upgraded under uniform published standards and procedures generally applicable to all persons administratively discharged or released from active military, naval or air service under conditions other than honorable, and such standards are historically consistent with criteria for determining honorable service and do not include any criterion for automatically granting or denying an upgraded discharge.



	However, an honorable or general discharge issued on or after October 8, 1977, by a discharge review board established under 10 U.S.C. 1553 does not set aside any bar to benefits imposed under subparagraph (c) of this section.
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 (h) An honorable or general discharge awarded under one of the following programs does not remove any bar to benefits imposed by subparagraph (c) or (d) of this section:



	(1)  The President's directive of January 19, 1977, initiating further action with respect to Presidential Proclamation 4313 of September 16, 1974, or



	(2)  The Department of Defense's special discharge review program effective April 5, 1977, or



	(3)  Any discharge review program implemented after April 5, 1977, and not made applicable to all persons administratively discharged or released from active military, naval or air service under other than honorable conditions.



	However, if a discharge review board established under 10 U.S.C. 1553 determines, on an individual case basis, in the case of a person who was issued an honorable or general discharge under any such program after October 8, 1977, that an upgraded discharge would be awarded under standards conforming to subparagraph (g) (1) and (2) of this section, that determination removes any bar to benefits imposed by subparagraph (d) of this section.
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FIGURE 11-3.  Character of Discharge Post Decision Notification



XXXXXXXXXXXX

XXXXXXXXXXXX

XXXXXXXXX XX 12345



Dear XXXXXXXX:



	We advised you in our letter of         that we were making a determination concerning the character of [your/the former service member's] discharge.



	We have determined that [your/the former service member's] discharge from military service on           was issued under conditions which constitute a bar to payment of Department of Veterans Affairs (VA) benefits.  The reason(s) for this determination [is/are]             .



	In reaching a decision we reviewed the following evidence: 



													



(Optional par. 1)  This means that the period of service upon which that discharge was based does not qualify you for the benefit for which you applied or for any other non-contractual benefit under laws administered by VA.



(Optional par. 2)  This means that the period of service upon which that discharge was based does not qualify you for the benefit for which you applied or for any other non-contractual benefit under laws administered by VA, with the possible exception of medical treatment for any disability that was incurred or aggravated during active service.  If the need for medical treatment arises for a condition you believe is service related, you should apply to your nearest VA medical facility.



	This decision also has the effect of precluding your dependents and survivors from entitlement to non-contractual VA benefits.



	If you believe our decision concerning [your/the former service member's] discharge from military service is incorrect, please see the attached Notice of Procedural and Appellate Rights.



	You also have the right to file a request for revision of the character of [your/the former service member's] discharge with the Service Department Discharge Review Board or to apply for correction of [your/the former service member's] military records by the Service Department Board for Correction of Military Records.  If you desire such reconsideration, the enclosed DD Form 293 or DD Form 149, as applicable, should be completed and sent to the appropriate address shown on the reverse side of the form.



Enclosure:  VA Form 1-4107

			DD Form 293

			DD Form 1499
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FIGURE 11-4.  Suggested Language for Motions for Reconsideration Notifications



	You may file a motion for reconsideration with the BVA at the same time your claim alleging clear and unmistakable error is being processed at the regional office.  A motion for reconsideration of a BVA decision may be filed at any time.  It must be sent to the following address:



		Director, Administrative Service (014)

		Board of Veterans' Appeals

		810 Vermont Avenue, NW

		Washington, DC  20420



	If you send a motion for reconsideration to the BVA, it must be in writing and must include the name of the veteran, the name of the claimant if other than the veteran, VA file number, and the date of the BVA decision or decisions to be reconsidered.  If the BVA decision or decisions involved more than one issue on appeal, the specific issue, or issues, to which the motion pertains must be stated.  Issues that are not specified will not be considered by the BVA in the disposition of your motion.  Your motion must state clearly and specifically the alleged obvious error, or errors, of the BVA or other appropriate basis for requesting the reconsideration.  See 38 CFR 20.1001.
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