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CHAPTER 8.  APPEALS





SUBCHAPTER I.  OVERVIEW OF APPELLATE PROCESSING





8.01  JURISDICTION





		a.  The jurisdiction of the Board of Veterans' Appeals (BVA) is defined in 38 CFR 20.101.  As a general rule, all decisions made on claims involving benefits administered by VA are subject to review by the BVA.





	b.  At the regional office level, the responsibility for appeals belongs to the Appeals Team.  Its primary objective is to expeditiously process appeals and remands (from both BVA and the Court of Appeals for Veterans Claims, or CAVC).  Unlike other teams in the claims processing model, the Appeals Team is a self-contained unit to the greatest extent possible.  This increases the level of accountability and control over inventory.  Its duties include developing appellate issues and generating rating decisions, as well as Statements and Supplemental Statements of the Case (SOCs and SSOCs).  It prepares award actions, authorizes them, notifies the claimant of decisions, and updates the Veterans Appeals Control and Locator System (VACOLS).  It is also responsible for creating the VACOLS record when a Notice of Disagreement (NOD) is initially received.  At the discretion of local management, it may process new claims received during the appellate process.  Otherwise, those new claims are processed through regular channels.  However, in the latter situation, the Appeals Team retains control over the actual claims file.





8.02  REVIEW





	a.  Careful review by the regional office having current jurisdiction of the assigned geographical area where the claimant maintains a permanent address is required to ensure that VA's duty to assist the claimant has been met at all steps of the appeal process.





	b.  Also, the regional office must ensure that the decision being appealed is correct.  There is authority under 38 CFR 3.105(a) to correct a clear and unmistakable error (CUE).  Decision Review Officers (DRO) have been given additional authority to grant appeals based upon single signature CUE 38 CFR 3.105(a), difference of opinion (38 CFR 3.105(b)) and single signature pension grants under 38 CFR 3.321(b).  The Veterans Service Center Manager (VSCM) has also been given the authority to grant appeals based upon difference of opinion.  Review of an appeal by a DRO is contingent upon the election of the DRO process by the claimant and the subsequent joint agreement certification.  For further detail please refer to chapter 35.





Note:  If a claimant disagrees with a decision claiming there was CUE and none is found, send an SOC specifically citing that to be the issue.





8.03  NOTICE OF RIGHT TO APPEAL





		Except in cases of contested claims (par. 5.08), include a "Notice of Procedural and Appellate Rights," as provided on VA Form 4107, in all letters initially informing claimants of rating decisions or other adjudicative determinations subject to appellate review.





8.04  PROCEDURES





	The veterans service representative/rating veterans service representative (VSR/RVSR) will be the first line point of contact for all veterans/claimants expressing dissatisfaction with a decision.  The VSR/RVSR will review the notice of disagreement, contact the claimant, clarify all issues and explain the reasons and bases for our decision.  Upon receipt of formal notice of disagreement, the claimant will be given the option of electing intervention by the DRO (to review the record, conduct an informal conference if necessary, etc.) or pursuing further appellate action through the traditional processing method.  Both options will be explained by the VSR/RVSR.  Once the claimant has elected the DRO process, the DRO will be responsible for all direct contact with the claimant and his/her representative.  Refer to chapter 35 for more information regarding the DRO process.
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SUBCHAPTER II.  NOTICE OF DISAGREEMENT (NOD)





8.05  GENERAL





		a.  Procedures.  Accept a written statement by a claimant or representative disagreeing with a factual or legal conclusion as an NOD.  Usually, that statement will relate or imply a belief that a claim for benefits was improperly disallowed, wholly or in part, because of an erroneous finding of fact or conclusion of law.  The statement does not have to make specific allegations of error of fact or law, and it is not material that the claimant's contentions may appear to have no merit.





		(1)  An NOD may be conveyed orally at a personal hearing.  Although a written statement should be solicited from the claimant at the time of the hearing, a transcription of the hearing containing the expression of disagreement will nevertheless fulfill the requirement of 38 U.S.C. 7105(b)(2) that the statement be "in writing."  The date when the transcript is certified will be considered the date of receipt for applying the time limitations specified under paragraph 8.06.





	(2)  A complaint letter should not automatically be considered an NOD.  Often, a mere inquiry or general complaint can be disposed of by a phone call or letter of explanation.  That phone call or letter should inform the addressee that the time provided for filing an NOD has not been extended.





		(3)  If the issue cannot be resolved by the VSR or RVSR and the claimant indicates a desire to continue the appeal, explain to the claimant the two options available for appellate review.  Ask him or her to elect either the traditional processing method or DRO review.  





		(4)  If a statement is determined to be an NOD, refer it for establishment of a pending issue control and VACOLS data input.  See Part II, Chapters 1 and 7.





		(5)  If there is a question whether or not an NOD was adequate, follow the administrative appeals procedures (38 CFR 19.27).  If protest is received from a determination that an NOD was not adequate, send the claimant a SOC since that determination may be appealed (38 CFR 19.28).





	(6) If the appeal cannot be granted in full or satisfied, issue a statement of the case.  Do not issue the SOC until all development has been completed and the appropriate response time has passed.





		(7)  If there is a question whether or not an NOD or substantive appeal was timely filed, follow the administrative appeals procedures (38 CFR 19.33).  See paragraph 8.28.  If protest is received from a determination that an NOD was not timely filed, send the claimant an SOC since that determination is appealable (38 CFR 19.34).





		b.  Multiple Issues.  If an NOD is received following a decision involving only one issue, clarification is not necessary.  However, if correspondence is received expressing disagreement with a multiple-issue decision and it is not clear which issue or issues the person desires to appeal, request clarification.  Do not ask the claimant to state the reasons why he or she disagrees with a decision.  Track the correspondence as an NOD only if at least one appealable issue can be identified.  





	(1)  Inform the claimant that the attempted NOD is considered inadequate and that further action will be


taken only on those issues (if any) with which he or she clearly disagrees unless a reply is received within the 


1-year appeal period (60 days in contested claims).  If no specific issue(s) can be clearly identified, tell the claimant that no further action will be taken in the absence of a timely reply.  Inform the claimant that he or she has the right to appeal the regional office's finding that the NOD is inadequate.  Request reply within 60 days.





		8-II-1


�
M21-1, Part IV	October 11, 2001


Change 143





		(2)  If no reply is received within 60 days, issue an SOC covering any issue(s) with which the claimant has clearly disagreed.  If no such issue can be identified, PCAN the EP 170, update VACOLS and close the case.





		c.  Eligibility for Outpatient Treatment, Hospitalization, etc.  The office having current jurisdiction of the claims folder will process NODs with denials of eligibility for outpatient treatment, hospitalization, etc., based solely on rating or authorization determinations (see Chapter 23).  





          d.  Control and certification of VAMC Appeals.  The VSC of the office having current jurisdiction of


the claims folder will process NODs with denials of eligibility for outpatient treatment, hospitalization, etc., based solely on rating or authorization determinations (see paragraph 23.02).


	


	e.  New Issues Raised on NOD.  If the claimant raises issues on the NOD that have not yet been adjudicated, do not delay sending an SOC covering those issues which were previously decided.  Undertake the development needed to decide the new issues.  When a decision is made, communicate it to the claimant and include a "Notice of Procedural and Appellate Rights."  See paragraph 8.18 for instructions for  proceeding when the new issues appear to be related to those with which the claimant has disagreed.





		f.  Proposed Decisions.  Do not accept as valid a notice of disagreement filed in response to a predetermination notice of a proposed reduction in benefits.  Advise the claimant that a proposed reduction of benefits is merely a preliminary action which is not appealable.  Notice of appellate rights will be furnished when a final decision is made.  Close out any EP or VACOLS controls that were erroneously established.





8.06  TIME LIMITS ON SUBMISSION OF NOD





		a.  One-Year Limit.  An NOD must be filed within 1 year from the date of the letter notifying the claimant of the decision except in contested claims.  In contested claims the time allowed for initiating an appeal is 60 days from the date of mailing of notice of the decision to the unsuccessful claimant (Chapter 5).





		(1)  An NOD with a denial of eligibility for a claim for payment of the Armed Forces death gratuity (38 U.S.C. 1323) is considered as having been timely filed if it is mailed to either the service department or VA within 1 year of the mailing date of the notice by VA (see Part III, Chapter 10).  





		(2)  An NOD postmarked prior to the expiration of the applicable time limit will be accepted as timely filed.  If an NOD is not received or date-stamped within 1 year of the date of mailing of notice of the decision, retain the envelope in which it was mailed.  Use the date of the postmark on the envelope containing the NOD as the date of receipt.  If the postmark is not of record, the postmark date will be presumed to be 5 days prior to the date of receipt of the NOD.  In calculating this 5-day period, Saturdays, Sundays and legal holidays will be excluded.  In determining if the NOD was received within the 1-year period, exclude the day of notification and include the last day of the period.  If the period would expire during a weekend or on a holiday, consider receipt on the next workday as being timely.  (See 38 CFR 20.305.)





		b.  NOD Not Timely Filed.  If an NOD is received that is not timely filed, inform the claimant that the action taken by the agency of original jurisdiction became final at the expiration of the applicable time limit.  As the decision that the NOD is not timely filed is appealable, include VA Form 4107.  Also, if the claimant alleges clear and unmistakable error in a prior decision, an appeal may be made from a determination that there was no error.  See subparagraph 11.31a.





Dispute as to Timeliness.  The decision whether or not an appeal has been timely filed will be made by the BVA after proper appellate procedures, including issuance of an SOC, are followed





  EVELOPMENT OR REVIEW ACTION
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		a.  If an NOD is timely received, the rating or authorization activity, as appropriate, will review the claim to determine if the prior decision was correct and whether any development or other action is needed.





		(1)  Review the entire record, including the claimant's statement on the NOD, to determine if additional development is needed.  Attempt to get any evidence the claimant indicates may be available.  Correct any previous oversights that are discovered.  Take all necessary steps to assist the claimant in developing the evidence needed to support his or her appeal.





		(2)  Further review the claim to determine if some other action is needed, such as a request for an advisory opinion or referral to the VSCM or DRO on the basis of a difference of opinion.  Ensure that the decision notice sent to the claimant after such actions clearly indicates that the decision was not made by BVA and that the claimant still has the right to appeal.





		(3)  If the prior decision was clearly and unmistakably erroneous and the benefit should have been granted, take corrective action.





		b.  Do not forward a case to the BVA until all reasonable assistance has been given to the claimant and all necessary evidence that can be obtained by VA is in file.  This may include:





	(1)  Developing leads supplied by claimants and their representatives.





		(2)  Obtaining service department and VA records, such as records pertaining to an injury or disease and treatment.





	(3)  Obtaining X-ray films for study.





	(4)  Obtaining hospital reports and reports of medical examination.





		(5)  Obtaining certified complete medical, surgical, and hospital clinical records in claims under 38 U.S.C. 1151, including the R&E folder and training subfolder if based on an injury resulting from pursuit of a course of vocational rehabilitation.





	(6)  Obtaining office records of a physician.





	(7)  Obtaining evidence relating to work history in a claim for permanent and total disability.





	(8)  Developing need for regular A&A or Housebound status.





		(9)  Obtaining the dental treatment folder, including application for and denial of treatment in cases in which a dental condition is at issue.





		(10)  Obtaining medical reports that provided the basis for a grant of Social Security disability benefits in pension cases and claims for compensation at the 100-percent rate based on unemployability.





		(11)  Obtaining and reviewing the R&E folder and counseling subfolder in compensation cases if vocational rehabilitation training was found not to be feasible.





	c.  Complete all development as quickly as possible to avoid undue delay.





		d.  If the evidence obtained does not result in a grant of the benefit sought or the claimant or his/her representative does not withdraw the NOD, prepare an SOC.  Do not prepare the SOC until the development is completed or the time limit for submission of evidence has expired.  See subparagraph e below.
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		e.  If additional evidence is needed following receipt of an NOD, allow the claimant 60 days to provide it.  Offer to assist the claimant in obtaining that evidence.  Control the request.  At the end of the 60-day period, take no further development action if a response has not been received.  Furnish a copy of the SOC on the basis of the evidence of record.  See Chapter 5 concerning contested claims.





8.08  VETERANS APPEALS CONTROL AND LOCATOR SYSTEM (VACOLS)





	The Appeals Team is responsible for the establishment of the VACOLS record once an NOD is received.  See Part II, Chapter 7 for additional information.
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SUBCHAPTER III.  STATEMENT OF THE CASE (SOC)





8.09  SOC PREPARATION





	a.  General.  After review and all necessary development, if the benefits sought cannot be granted and the NOD has not been withdrawn, prepare an SOC.  Limit the SOC to matters relevant to the issue or issues with which disagreement has been expressed.  The SOC is essentially an explanation of the decision.  Its purpose is to provide the claimant with a complete understanding of the decision so the claimant can prepare an effective substantive appeal with specific allegations of errors of fact or law.  See subparagraph c below and exhibit A at the end of this chapter for the format of the SOC.





	b.  Responsibility for Preparation.  Generally, the activity responsible for the decision with which disagreement is expressed will prepare the SOC.  If the appealable issue results from a determination done for a special purpose, jurisdiction for preparing the SOC is as follows:





	(1)  Forfeiture Decisions.  See paragraph 36.14.





	(2)  Clothing Allowance.  See subparagraph 25.09k.





	(3)  Automobile and Adaptive Equipment.  See subparagraph 23.08m.





	(4)  Specially Adapted Housing.  See subparagraph 23.07g.





	(5)  CHAMPVA.  See subparagraph 23.14c.





	(6)  Special Allowance--Sec. 1312a.  See paragraph 33.19.





VAMC Appeals.  The VAMC is responsible for the SOC on issues under its jurisdiction. 





Note:  If both the authorization and rating activities contributed to the decision being appealed, e.g., an unfavorable character of discharge decision in which the rating activity determined that the veteran was not insane, they should jointly prepare and sign the SOC.  Likewise, if the validity of a debt and the denial of waiver of the debt are appealed simultaneously, the authorization activity and the Committee on Waivers and Compromises should jointly prepare and sign the SOC.





	c.  Format.  Prepare an original and copies, as necessary, of the SOC.  Use plain bond paper.  The SOC may be printed on both sides of the paper provided that the reverse side is printed head to foot.  The SOC is divided into the following parts:





	(1)  Notice to Appellant.  Indicate the claimant's representative; if there is no representative, enter "None."





	(2)  Issue.  Identify the issue covered by the SOC.  If there is more than one issue, state and number each.





	(3)  Evidence.  List all evidence relative to the issues being considered such as medical treatment, places and circumstances of service, employment, age, education, etc.  Use short sentences, when appropriate, for clarity and accuracy.





	(4)  Adjudicative Actions.  Cite only those rating and authorization actions relevant to the issues raised.  List the entries in chronological order.





	(5)  Pertinent Laws and Regulations.  Cite (quote verbatim) relevant portions of all regulations and sections of the U.S. Code which are pertinent to the issues.  
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	(6)  Decision.  State the decision.  If there are multiple issues, number each to correspond to the number shown in the issue section of the SOC.





	(7)  Reasons and Bases.  This section should include the reasons and bases for the decision.  Explain why the evidence is not found to be persuasive or why most of the evidence is against the claim.  Discuss the laws and regulations cited and explain how they relate to the adverse decision.  Address all the claimant's contentions.  Attempt to clarify and reduce the reasoning to simple terms so the reader will understand the precise basis for the decision.  Number the reasons and bases to correspond with the issues and decisions.





	d.  Signature and Review.  The person who prepares the SOC should sign and date only the original.  This applies to any SOC, whether prepared by a rating specialist, by authorization personnel or by the decision review officer.  The Veterans Service Center Manager will designate the individuals who may prepare an SOC.  At the discretion of the Veterans Service Center Manager, a second person may review and approve the SOC.  Maintain the original as the file copy.





	e.  New and Material Evidence





	(1)  If the claimant disagrees with the decision that the evidence submitted to reopen a claim is not new and material, the rating should explain the reason.  See subparagraph 11.31 and Part VI, paragraph 2.15.  Limit the SOC based on that decision to the issue of whether or not there is new and material evidence.  Cite in the "Adjudicative Actions" section the date of the original denial, date of notification of that denial, identification and date of receipt of the evidence submitted to reopen the claim, date of the finding that the evidence was not considered to be new and material, and the date of notification of that decision.  Cite the regulation covering new and material evidence (38 CFR 3.156) and the regulation pertaining to finality of decisions (38 CFR 3.104).





	(2)  If the evidence is considered new and material to successfully reopen the claim but does not change the prior decision based on that evidence, the issue in any SOC resulting from that decision will be the continued denial of the benefit claimed.  The evidence and pertinent laws and regulations cited in the SOC will support that decision.  In these cases, the SOC will also include the regulations covering new and material evidence (38 CFR 3.156) and finality of decisions (38 CFR 3.104), the date of the original denial, date of notification of that denial, and the date that denial became final.  This will obviate the necessity of a remand if BVA determines the evidence was not new and material and bases its appellate decision on that determination.





8.10  FURNISHING SOC TO CLAIMANT AND REPRESENTATIVE





	a.  Send an unsigned copy of the SOC to the claimant or fiduciary at the latest address of record.  Attach a VA Form 9 as provided in paragraph 8.15.  Send a copy of the SOC, which may or may not be identical to that sent to the claimant (see paragraph 8.10), to the claimant's representative (agent, attorney or accredited representative).





	b.  Refer the case to the person responsible for updating the Veterans’ Appeals Control and Locator System (VACOLS).  See Part II, chapter 7.


























8-III-2


�
March 24, 2000	M21-1, Part IV


		Change 119





8.11  MATTERS NOT TO BE DISCLOSED IN THE SOC





	An SOC may not disclose matters contrary to 38 U.S.C. 5701 or to the public interest (38 U.S.C. 7105(d)(2)), but due process requires that the SOC cite the evidence pertinent to the issues raised by the disagreement.





	a.  General.  Matters not to be included because they would be injurious to the physical or mental health of the claimant include:





	(1)  Those so considered by responsible medical authority, especially the more severe psychiatric disorders.





	(2)  Reference to a prognosis of "poor," "terminal," etc.





	(3)  Reference to conditions being of misconduct origin unless relevant to the issue.





	(4)  Sources of information which might provoke feelings of hostility, resentment, or rejection on the part of the claimant or his or her family.





Note:  Those matters may be disclosed to the claimant's designated representative unless disclosure to the representative would be as harmful as if made to the claimant.  Thus, in some cases, when it is permissible to furnish full information to the representative, 2 different versions of the SOC may be prepared.





	b.  Claimant Without Representative.  If the claimant does not have a representative and the record contains matters not to be disclosed, eliminate those specific references in the SOC which will be furnished to the claimant.  Annotate the file copy of the full statement to show what portions were deleted from the copy sent to the claimant.





	c.  Claimant With Representative.  If the claimant has a representative and matters not included in the claimant's SOC may be released to that representative, prepare a full SOC and furnish it to the representative.  Prepare a separate SOC omitting matters not to be disclosed.  Furnish copies of that SOC to both the claimant and the representative.  Annotate the copy for the representative and the file copy of the full statement to show what portions were deleted from the copy furnished the claimant.  Annotate the statements to the effect that the material omitted from the claimant's SOC is not to be revealed to him or her.





	(1)  If the information omitted from the claimant's SOC should not be disclosed to the representative, prepare a modified statement omitting such matters.  Furnish copies to the claimant and the representative.





	(2)  Annotate the file copy (original of SOC) to show that matters not to be disclosed to the claimant or his or her representative were omitted from their copies.
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SUBCHAPTER IV.  SUPPLEMENTAL STATEMENT OF THE CASE (SSOC)





8.12  WHEN AN SSOC IS PREPARED





	a.  Prepare an SSOC in the same format as the SOC using the appropriate transmittal letter.  Do not use an SSOC to introduce into the appellate process a new issue.  Use an SOC and include a VA Form 9.  Use of the SSOC is limited to those issues for which an SOC has previously been sent.  Mail it to the claimant and any representative if:





	(1)  Any evidence is submitted by the claimant or his or her representative after an SOC or the most recent SSOC has been issued, unless duplicate or unrelated to the issue.





	(2)  The claimant appeared for a personal hearing.





	(3)  An amended decision has been made.





	(4)  A material error is discovered in the SOC.





Note:  The above also applies if the BVA remands the appeal based on instructions from the Court of Appeals for Veterans Claims.





	b.  Limit an SSOC to those changes or additions to the SOC needed to give complete information to the claimant.  Do not repeat evidence cited in the SOC.  The section "Pertinent Laws and Regulations," should not be included unless an additional rule is stated.  Repeat in full, however, the Issue, Decision, and Reasons and Bases for those issues which have undergone change.  Do not use the phrase "As previously stated" in any of these sections.





	c.  An SSOC will constitute a decision document in any instance in which the rating activity or decision review officer confirms a decision at issue in the appellate process.  A separate confirmed rating or decision review officer decision will not be required in these cases.





	(1)  An SSOC which serves as a confirmed decision will be subject to the same review procedures by local service organizations as other decision documents. 





	(2)  A rating requiring a coded conclusion for entry of amended award data (i.e., a partial grant)  will be separately prepared on blue paper as a signed rating codesheet.  Any issue outside the ongoing appellate process will be separately addressed in the context of a rating.





8.13  TRANSMITTING THE SSOC





	a.  If the claimant has not filed a substantive appeal at the time the SSOC is released, provide another VA Form 9 with the appropriate transmittal letter.  Include information about the time limit for submitting a substantive appeal.  See paragraph 8.15.





	b.  Refer the case for update to VACOLS.  See Part II, chapter 7.





8.14  RESPONSE TO SSOC





	a.  Allow a period of 60 days from the date of mailing of the SSOC for a response.  A response to the SSOC is optional and is not required for the perfection of an appeal.  At the expiration of the control period, if a substantive appeal is of record, certify the appeal unless additional action is required.  





	b.  An extension of the 60-day period for responding to an SSOC may be granted for good cause.  The request must be in writing and must be made before the time limit has elapsed.  A denial of a request for extension may be appealed to the BVA (see 38 CFR 20.303).	8-IV-1
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SUBCHAPTER V.  SUBSTANTIVE APPEAL





8.15  FURNISHING VA FORM 9





	a.  When VA Form 9 Is to Be Furnished.  Send VA Form 9 along with the appropriate transmittal letter forwarding the SOC.  The letter must contain:





	(1)  Notice of the right to file a substantive appeal and of the time within which it must be filed (within 60 days—30 days in contested claims);





	(2)  Information regarding the right to a hearing and the right to representation;





	(3)  Advice that, if the claimant still desires appellate review by the BVA after reading the SOC, he or she should state on VA Form 9 which specific fact or law cited he or she believes to be in error and for what issue.





	b.  Attachment to VA Form 9 for Residents of Philippines.  If VA Form 9 is furnished to a claimant residing in the Philippines, the following statement will be attached to the letter of transmittal.


________________________________________________________________________________


HEARING ON APPEAL





A hearing on appeal should not be requested unless the claimant actually intends to make a personal appearance before a hearing agency at Manila.  Any expense involved in connection with a hearing, including expenditures for transportation to and from Manila, lodging, food, etc., may not be borne by the Government.  Hearings are not required.  All the evidence of record, including any statements or affidavits submitted by the claimant or in his or her behalf, receives the same thorough consideration whether or not a hearing is held.


_________________________________________________________________________________





	c.  Time Limit for Filing of Substantive Appeal.  With the exception of contested claims, a substantive appeal must be filed within 60 days of the mailing of the SOC or within the remainder of the 1-year period from the date of mailing of the notice of the determination being appealed, whichever is later.  See 38 CFR 20.302.  A substantive appeal postmarked prior to the expiration of the applicable time limit will be accepted as timely filed.  If a substantive appeal is not timely filed, retain the envelope in which it was mailed.  In the event that the postmark is not of record, the postmark date will be presumed to be 5 days prior to the date of receipt of the substantive appeal.  In calculating this 5-day period, Saturdays, Sundays, and legal holidays will be excluded.  In computing the time limit for filing a substantive appeal, the first day of the specified period will be excluded and the last day included.  Where the time limit would expire on a Saturday, Sunday, or legal holiday, the next succeeding workday will be included in the computation.  See 38 CFR 20.305.





	d.  Extensions.  An extension of the 60-day period for filing a substantive appeal may be granted for good cause.  The request must be in writing and must be made before the expiration of the time limit.  A denial of a request for extension may be appealed to the BVA.  See 38 CFR 20.303.





	e.  Failure of Claimant To Respond to SOC.  When VA Form 9 has been furnished with the SOC and no response is received from the claimant or representative within the required time, take no further action.  Do not establish any additional control.  If a response is subsequently received within the original appeal period, continue processing the appeal.





Note:  If there is a question whether or not a substantive appeal was timely filed, follow the administrative appeals procedures (38 CFR 19.33).





	f.  Protest in Cases Administratively Closed.  If a claimant or representative files a substantive appeal after expiration of the time limit, inform the claimant or representative that the time limit expired and the 	


decision became final.  Enclose notice of procedural and appellate rights.  If protest is received from a
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determination that a substantive appeal was not timely filed, send the claimant an SOC as that determination is appealable (38 CFR 19.34).





8.16  REQUIREMENT OF SUBSTANTIVE APPEAL





	A “properly executed VA Form 9” is one that either indicates that the appellant wishes to perfect all


issues covered in the Statement of the Case (or Supplemental Statement of the Case) or specifically identifies the issues appealed.  A properly executed VA Form 9 must be received before the disagreement may be considered a substantive appeal.  Written statements containing the necessary information are also acceptable.  Such statements must also state which specific fact or law cited that the claimant believes is in error.  A statement from a transcript of a personal hearing may be accepted as a substantive appeal in the same manner as notices of disagreement (see paragraph 8.05).  If the appellant expresses or implies a mistake of fact or error of law, a decision will be made by the BVA as to the validity of allegations of error in fact or law in a substantive appeal (38 CFR 20.203).





8.17  SUBSTANTIVE APPEAL PROCEDURE





	If the claimant files a substantive appeal, review the appeal together with the entire record and take appropriate action as follows:





	a.  Award the benefit sought or





	b.  Prepare the case for review by the BVA or





	c.  Determine the appeal is deficient in specification of errors of fact or law and advise the claimant and any representative of the substantive deficiencies noted.  Allow a reasonable time (usually 30 days) for the appeal to be amended to correct the defect.  If the claimant does not take advantage of this opportunity, prepare the case for BVA review or





	d.  Prepare a supplemental statement of the case (SSOC) if it is discovered that the SOC contained material error or was materially deficient or





	e.  Take supplemental development action if indicated (par. 8.07).





8.18  NEW ISSUES RAISED ON SUBSTANTIVE APPEAL





	a.  Related Issues.  If the appellant raises a new issue on the substantive appeal, or at any time prior to certification and transfer of the appeal to the BVA, and he or she indicates the new issue is related to the issue on appeal or it is otherwise apparent that it is related to the issue on appeal, defer action on the appeal until that new issue is decided.  Related issues include but are not limited to those involving secondary service connection or inferred issues.





	(1)  If all necessary evidence is of record, make a decision on that issue.  If the decision is adverse, inform the appellant that further action of the appeal to the BVA is being delayed for 60 days to permit him or her to disagree with that decision.  Further inform the appellant that if he or she does disagree with that decision, an SOC will be sent and an opportunity to appeal will be provided.  Be sure to explain to the appellant that he or she does have a full year to appeal that decision.  Continue to defer action on the appeal as long as the appellant continues to prosecute that new issue.





	(2)  If additional evidence is needed, develop the new claim.  Advise the appellant that action on his or her appeal to the BVA will be delayed pending receipt of that evidence and a decision on the new issue.  Offer to assist the claimant in obtaining the evidence.





Note:  If new evidence is submitted or new issues raised concerning any issue under appeal, an SOC or SSOC is required.
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	(3)  If the new issue was previously decided within the time period permitting an appeal, send an SOC and include a VA Form 9.  In addition to the information contained in the transmittal letter, inform the claimant that action on the pending appeal will be delayed to permit him or her an opportunity to appeal this decision.  If no substantive appeal or request for an extension of the time limit is received within 60 days, prepare the appeal for BVA review.





	(4)  If the new issue was previously decided and the time period for appealing it has expired, inform the appellant.  Delay further action on the appeal for 60 days to permit the claimant to disagree with the decision that the time limit for appealing has elapsed.





	b.  Unrelated Issues.  If the appellant raises a new and unrelated issue on the substantive appeal, treat that new issue as a new claim.  If the evidence of record is adequate to make a final decision, take that action.  If development is needed, undertake that development.  However, do not delay further action on an appeal to the BVA pending receipt of the requested evidence.  Notify the claimant of the status of the new claim, and explain that an appeal concerning the new claim cannot be initiated until VA makes a decision and provides notice.





8.19  HEARINGS





	If VA Form 9 has been altered in an attempt to request a local RO hearing in addition to, or in place of a hearing before the BVA, the type of hearing desired must be clarified prior to transfer of the claims folder to the BVA (see Chapter 35).  A claimant may request a local hearing at the regional office of jurisdiction, a hearing before the traveling section of the Board of Veterans’ Appeals (Board), a hearing at the Board in Washington, DC, or a video conference hearing.  VA cannot reimburse the claimant for any expenses of such hearings. 
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SUBCHAPTER VI.  DOCKETING OF APPEALS





8.20   GENERAL 





	a.  Appeals will be added to the BVA docket without requiring the BVA to physically take possession of the related claims folder.  Appeals will be added to the BVA docket immediately following receipt of the substantive appeals (VA Form 9) at the regional office (see paragraphs 8.21 and 8.22).  The related claims folder will remain at the regional office until it is certified ready for BVA review.  It will then be transferred to BVA immediately.





	b.  Veterans Service Center management must ensure that appeal cases are properly reviewed and timely handled prior to certification and transfer of the claims folder to the BVA.  The Decision Review Officer (DRO) or VSCM designee will be responsible for review of all cases in certification status. 





8.21  RECEIPT OF SUBSTANTIVE APPEAL





	See paragraph 8.17.





8.22  THE SUBSTANTIVE APPEAL





	a.  Upon receipt of VA Form 9 or any document which serves as a substantive appeal update VACOLS.  





	b.  If a duplicate VA Form 9 is received, do not update VACOLS unless a separate or new issue(s) is raised.





8.23  CONTROL OF PENDING APPEALS





	a.  Control and Follow-up.  An accurate control and follow-up procedure is required to ensure appropriate development of pending appeals.  Once a substantive appeal is filed, it is essential that the appeal be added to the BVA docket (see paragraph 8.22), and processed for certification without unnecessary delay.  See Part II, chapter 7 for tracking of appeals.





	b.  Failure to Furnish Requested Evidence Within Time Limit





	(1)  If the appellant has not reported for medical examination or, through unreasonable delay or failure to cooperate, has not submitted requested evidence within 60 days (a length of time which may be extended for a reasonable period for good cause shown), prepare the appeal for BVA review.





	(2)  When the claimant or representative does not indicate a desire to submit additional evidence and the availability of additional evidence is not indicated, certify the appeal.





	c.  Unnecessary Examinations.  Do not request medical examinations solely because an appeal is pending.





	d.  Necessary Examinations.  Do not defer action on an appeal pending the completion of any scheduled medical examination unless:





	(1)  That examination is related to the issue under appeal or





	(2)  The examination is necessary for an equitable determination.





8.24  NOTIFICATION BY THE BVA 





	BVA will advise each appellant by letter of assignment to the BVA docket and will explain that all appeals will be considered in docket number order.  The notification will also provide a BVA contact point, 
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telephone number, and address for inquiries on appeal status.  See exhibit C for contents of the BVA notification letter.





8.25  REVIEW OF THE SUBSTANTIVE APPEAL





	a.  General.  After updating VACOLS for receipt of the substantive appeal, the claims folder should be referred to the DRO or VSCM designee for review of the entire record and completion of the certification worksheet.  (See exhibit B for sample worksheet.)  The designee will be a senior official that is well-versed in the appellate process.  Review the issues under appeal to determine if they have been considered under all applicable laws, regulations, and instructions and if all prior actions are correct.  The reviewing element will ensure that all necessary development was accomplished, that the SOC was adequate, and that all issues raised have been considered.  Any deficiencies noted will be remedied through additional development or a supplemental statement of the case.  (See paragraph 8.18.)





	b.  Appeals Based on Rating Decisions.  If service connection is involved, the rating activity will review the claims file to ensure that all service medical records are included.  If no new rating issues have been raised in connection with the appeal and all contentions or allegations made by the claimant or representative have been properly and adequately addressed, prepare the appeal for certification.





	c.  Appeals Based on Authorization Decisions.  Authorization personnel will review the claims file to determine if all issues raised on appeal have been identified and all contentions and allegations made by the claimant or representative have been properly and adequately addressed.  If no further development is required, prepare the appeal for certification.





	d.  Review by Service Organization.  Give the representative of the service organization an opportunity to execute VA Form 646 prior to certification.  Allow a reasonable time for return of the 646.  (See subchapter VIII.)


 


	e. Certification.  See paragraph 8.37.





8.26  ADVANCED MOTION IN EMERGENT SITUATIONS





	If a claimant requests earlier consideration by BVA ("Advanced Motion"), photocopy the request and forward to the BVA.  After copying the request, annotate "Copy to BVA" on the source document, initial and date the annotation.  Return the claims folder to the next element.  The BVA will acknowledge receipt of request to the claimant.  If the BVA decides to grant motion for earlier consideration, it will initiate a request for transfer of the claims folder.  (See also 38 U.S.C. 7107.)





8.27  EVIDENCE RECEIVED PRIOR TO TRANSFER TO BVA





	Evidence received prior to transfer of the folder to BVA will be referred to the appropriate rating or authorization activity for review and disposition.  If an SOC or an SSOC was prepared before receipt of the additional evidence and the new evidence does not result in a total grant of the issue under appeal, an SSOC will be furnished.  Do not furnish an SSOC if the evidence duplicates evidence already of record or the evidence is not relevant to the issue(s) on appeal.  Evidence not accepted as part of the appeal will be treated as a reopened claim.
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SUBCHAPTER VII.  ADMINISTRATIVE APPEALS AND MERGED APPEALS





8.28  AUTHORITY





	Directors and Veterans Service Center Managers are authorized to file administrative appeals from an adjudicative action.  See also paragraph 7.03.  An appeal by an Veterans Service Center Manager must be made within 60 days; Directors are allowed 6 months in which to file (38 CFR 19.51(b)).





	a.  An administrative appeal will be made by memorandum for file entitled "ADMINISTRATIVE APPEAL," setting forth the issues and the basis for the appeal.  Give prompt notification to the claimant and representative concerning the question at issue, the right to join in the administrative appeal, be represented, and appear at a personal hearing.  Advise that a period of 60 days will be permitted for this purpose.





	(1)  Furnish the claimant a copy or an adequate summary of the memorandum so that he or she can better determine whether or not to join in the appeal.





	(2)  Advise the claimant of the effect of that action and that normal appeal rights will be preserved if he or she does not elect to join.





	(3)  Inform the claimant that if he or she does not want to join in the administrative appeal, no evidence or argument should be submitted until after the administrative appeal is decided.  Tell the claimant that submission of additional evidence or argument will be considered to be an election to join in the administrative appeal (38 CFR 20.400).





	(4)  Inform the claimant that failure to join the administrative appeal does not adversely affect his or her right to file a separate appeal.  Explain that any appellate decision made on a separate appeal will be made by members who did not participate in the decision made on the administrative appeal.  Further explain that the time limit for filing a separate appeal will be extended by the amount of time that passed from the date of notification to the claimant of the administrative appeal to the date of the BVA decision (38 CFR 20.401).





	b.  After being informed of the administrative appeal, presentation of additional evidence or argument by the claimant or representative will be deemed to be an election to join in the administrative appeal.  Prepare an SOC (38 CFR 20.400).  Furnish a copy to the claimant and representative with notice of the time in which a substantive appeal should be perfected.





	c.  If a substantive appeal is submitted, consider the administrative appeal as being merged into the claimant's appeal.  Handle the case in accordance with procedures governing appeals by claimants or their representatives.  Establish a VACOLS record as provided in Part II, Chapter 7.





	d.  If the BVA has made a decision on an administrative appeal, this does not preclude a claimant or representative who has not merged his appeal from submitting an NOD and substantive appeal on the same issue.  Exclude the time from the date the claimant is notified of the administrative appeal to the date the BVA decides the administrative appeal when determining the claimant's time limit for perfecting a separate appeal.





	e.  If the claimant joins the administrative appeal and subsequently requests a hearing, the decision review officer or VSCM designee assumes jurisdiction over the issue.  See Chapter 35.

















		8-VII-1





�
March 24, 2000	M21-1, Part IV


		Change 119





SUBCHAPTER VIII.  VA FORM 646, STATEMENT OF ACCREDITED


REPRESENTATIVE IN APPEALED CASE





8.29  GENERAL





	a.  Give the representative of the service organization an opportunity to execute VA Form 646 prior to certification in all instances.  Prepare a memo to the representative requesting completion of VA Form 646 stating clearing the time limits for submission.  Place a copy of the memo in the file for record purposes.  Allow  10 working days for receipt of VA Form 646.  Follow up the request after 5 working days have passed and annotate the file with the date of the follow-up.  If no response is received from the service organization, complete certification sheet and forward the appeal to BVA without further delay.   An extension of the time limit may be granted upon request at the discretion of the VSCM, DRO or his/her designee.





	b.  After completing action on a remand or after receiving new evidence requiring additional action, give the service organization representative the opportunity to complete another VA Form 646.  The same time limits apply for submission.   If an appeal was remanded by BVA solely for assembly of records, such as X-ray films or outpatient treatment folders, for forwarding to the BVA without further consideration by the agency of original jurisdiction, VA Form 646 is not required.





	c.  In instances where new evidence is not submitted and additional actions are not required, a second submission of VA Form 646 is not required.





8.30  COMPLETION OF VA FORM 646





	a.  Prior to certification, the Veterans Service Center will complete entries in the heading of VA Form 646.  Determine the entry for "Reply Requested By [Date]" in accordance with the time limits described above to preclude unwarranted delay of transfer to BVA.





	b.  If the local service representatives regularly examine the claims folders in the Veterans Service Center, prepare only one copy of the VA Form 646.  Attach it to the outside of the claims folder and place it on the table designated for service organization reviews.  Otherwise, prepare this form in duplicate, the original being referred to the representative and the dated copy retained on the claims folder as a visual control.





8.31  ACTION ON FAILURE OF REPRESENTATIVE TO SUBMIT VA FORM 646





	In the event VA Form 646 is not executed and submitted within a reasonable period (usually the second workday after the date of "Reply Requested") and there has been no request for an extension of time for review, annotate the control copy of the VA Form 646, file it in the claims folder, and proceed with the certification of the appeal and transfer to BVA.





8.32  REVIEW OF VA FORM 646





	a.  New Evidence.  Carefully review the VA Form 646.  If the representative indicates that there may be additional evidence in support of the claim, undertake necessary development.





	b.  New Issues Raised on VA Form 646.  See paragraph 8.18.





	c.  Argument.  Carefully review the arguments posed by the representative on the VA Form 646.





If the representative asserts that statutes or regulations other than those cited in the SOC apply to the appeal, consider if issuance of an SSOC is appropriate.  Issue an SSOC only if the SOC was erroneous in not including those citations.
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	(2)  The representative may cite Court of Appeals for Veterans Claims (CAVC) decisions to support the appeal.  The representative should explain how any Court decisions cited apply to the particular appeal.  Carefully review the appeal and correct any errors or deficiencies that may exist based on the Court decisions cited.  If there are no errors or deficiencies, issuance of an SSOC is not generally necessary.





	(3)  If the representative offers only argument, no SSOC is needed.  The representative's argument will be considered by the BVA.
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SUBCHAPTER IX.  WITHDRAWAL OF APPEALS





8.33  APPEALS CONSIDERED RESOLVED ON BASIS OF GRANT OF BENEFITS SOUGHT





	a.  General.  If additional evidence is received prior to forwarding the claims folder to the BVA, refer the case to the rating or authorization element as indicated.  If a favorable decision is made on reconsideration, include in the decision a complete statement of facts with any discussion needed to clearly show the basis for the allowance.  The personal appearance of the claimant or his or her representative, if requested, will be permitted in connection with the consideration of such additional evidence.





	b.  All Benefits Allowed.  After an NOD has been filed, if all benefits sought are allowed for the entire period covered by the appeal, consider the appeal resolved and so advise the claimant.  If the substantive appeal is favorably resolved, update VACOLS (Part II, Chapter 7).  Appeals considered to be resolved on the basis of a total grant of benefits sought include claims for clothing allowance, specially adapted housing, aid and attendance in pension claims, auto and adaptive equipment, and CHAMPVA.  Also, an appeal of the denial of service connection, which is subsequently granted, favorably resolves that appeal.





	c.  Partial Allowance of Benefits.  If there is any action taken which does not grant all benefits sought, the award letter to the claimant and/or representative should state:  "If you would like to withdraw your appeal at this time, please let us know within 60 days.  If we do not hear from you to the contrary, your appeal will be certified to the BVA."  Include a self-addressed return envelope and VA Form 21-4138 with the letter to facilitate a response from the claimant.





	d.  Referral for VACOLS Coding.  See Part II, Chapter 7.





8.34  WITHDRAWAL OF APPEAL





	An appeal or NOD may be withdrawn by written request of the appellant or the appellant’s representative.   See 38 CFR 20.204.





Note:  The failure of the claimant to report for an examination or furnish evidence requested by the VA does not constitute a withdrawal of an appeal.  See par 8.23b.





8.35  REACTIVATION OF APPEALS SUBSEQUENT TO WITHDRAWAL





	After an NOD or substantive appeal has been withdrawn, it may be reactivated by the claimant or the authorized representative, provided a request is received by VA within the remaining appeal period.  If the appeal is not so reactivated, the decisions will be regarded as final.  In the event an appeal withdrawn for any reason is subsequently reactivated, refer the folder for re-establishment of the VACOLS control.  BVA administration must be contacted to reactivate a withdrawn appeal record.  Do not establish a new VACOLS record.
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SUBCHAPTER X.  CERTIFICATION OF APPEALS





8.36  RESPONSIBILITY FOR CERTIFICATION





	a.  Appeals From Authorization or Rating Decisions





	(1)  Authorization Decisions.  Certification of substantive appeals from authorization decisions will be made to the BVA by the DRO or VSCM's designee.  These include decisions made at the request of other activities or non-VA agencies.  Appeals from authorization determinations made under 38 U.S.C. Chapter 35, Survivors and Dependents' Educational Assistance, such as relationship, will be certified by the DRO or VSCM's designee in the office having possession (permanent or temporary) of the claims folder.





	(2)  Rating Decisions.  Certification of substantive appeals from rating decisions will be made to the BVA by the DRO or VSCM's designee.  These include appeals made from adverse rating decisions under 38 U.S.C. Chapter 35, Survivors and Dependents' Educational Assistance.





Note:  Appeals from determinations by a VA regional office or insurance center will be certified by that activity.





	b.  Incompetent Institutionalized Veterans—Estate Over $1,500





	(1)  Appeals Certified by the Veterans Service Center.  The Veterans Service Center will be responsible for notifying claimants and representatives of determinations and certification of appeals involving the following issues:





	(a)  The amount of an award to a dependent parent based on recommendation of the Veterans Service Center Manager (VSCM) or designee.





	(b)  The amount specified by the VSCM or designee to a chief officer of a non-VA institution for the care and maintenance of the veteran.





	(c)  A disallowance to a parent because dependency is not shown or relationship to the veteran is not established.





Note:  In appeals in cases under subparagraphs (a) and (b) above, an NOD with the determination of need of the parent or adequacy of the amount for care and maintenance will be forwarded to the VSCM.  The VSCM or his/her designee will furnish the claimant an SOC.  If a substantive appeal is filed, the VSCM or his/her designee will complete a memorandum for the file showing the appeal was reviewed and no change in the decision was warranted.





	(2)  Appeals Certified by VSCM.  The VSCM or his/her designee will be responsible for processing (including preparing the SOC) and certifying appeals by:





	(a)  A parent determined not to be in need or whose needs are to be met from the veteran's estate or PFOP and no payments or partial payments will be made for support from appropriated funds.





	(b)  The veteran's fiduciary when it is determined that no amount for the care and maintenance of the veteran in a non-VA hospital is payable from appropriated funds.  





Note:  If a parent is dissatisfied with the VSCM's or his/her designee’s determination as to the amount to be paid from PFOP, forward the case with a statement of all the facts to the Fiduciary Program Staff (216) for an administrative review.  Cite this paragraph.
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	c.  Administrative Appeals.  No certification is necessary in an administrative appeal unless merged with an appeal by the claimant.  See paragraph 8.28.





	d.  Forfeiture Decisions.  See chapter 36.





	e.  Clothing Allowance.  See chapter 25.





	f.  Automobiles and Adaptive Equipment.  See chapter 23.





	g.  Specially Adapted Housing.  See chapter  23.





	h.  CHAMPVA.  See chapter 23





	i.  Special Allowance—Sec. 1312a.  See chapter  33.





j.  VAMC Appeals.  The DRO or VSCM designee will certify the appeals.





8.37  CERTIFICATION OF APPELLATE CASES TO BVA





	a.  Completion of VA Form 8





          (1)  Certify appeals to the BVA on VA Form 8.  The responsible official of the office having authority over the issue claimed (par. 8.37) will complete VA Form 8 in its entirety.  In the Veterans Service Center this will be the DRO or the VSCM's designee of a senior official.  





Note:  See Exhibit B for the approved certification worksheet that must be completed prior to certification of any appeal to BVA.





	(2)  Prepare an extra copy of the VA Form 8 to be retained in the Veterans Service Center.  Refer to this copy when determining whether or not additional evidence or information received pertains to an issue before the BVA.  See paragraph 8.40a.  In addition, retain a copy of the latest rating decision, the latest award letter, and any other pertinent documents which may be needed to adjudicate any new or supplemental claims while the claims folder is temporarily transferred to BVA.





	(3)  The certification should cite only the issue(s) on appeal.  In cases in which service connection has been denied for a number of conditions and the claimant has only appealed service connection for one, certify only that issue.





	(4)  After having been furnished an SOC or SSOC, if the claimant enlarges the appeal to include additional issues, certify all related issues on the appeal to the BVA.  See paragraph 8.18.





	b.  Notice to Appellant of Certification.  Use FL 1-26 to advise the claimant that the appeal has been certified and transferred to the BVA.  Do not use the letter generated by the Benefits Delivery Network (BDN).  Prepare copies of the form letter for the representative and other interested persons, if any.  Ensure that a copy of that letter is in the claims folder when it is forwarded to the BVA.  If a hearing before the BVA in Washington, DC has been requested, add the statement: "You will be advised by the Board concerning your request for a hearing."  Note:  If the claimant's address is not known, the appeal must still be forwarded to the BVA as receipt of the VA Form 9 places it under BVA jurisdiction.  Send the FL 1-26 to the last known address.





	c.   Processing Certification.  After VA Form 8 has been signed by the DRO or VSCM's designee, all correspondence released and VACOLS updated, route the claims folder for transfer to BVA.
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8.38  DEFERRED CERTIFICATION AND TRANSFER OF CASE TO BVA





	In any case in which final action is delayed to permit the submission of additional evidence, do not certify an appeal until the expiration of the period for submission of the evidence.  See paragraph 8.07.





8.39  FORWARDING OF CLAIMS FOLDER TO THE BVA





	Consideration of appeals involves studying all evidence available relating to the issue presented.  Forward to the BVA the claims folder and all other records relating to the issue on appeal in the custody of the originating office.





8.40  EVIDENCE, REQUEST FOR HEARING, OR CHANGE OF REPRESENTATIVE RECEIVED AFTER CERTIFICATION AND TRANSFER





	a.  Evidence Received After Transfer of Case to the BVA





	(1)  If additional evidence is received after the claims folder has been transferred, forward it to the BVA if it has a direct bearing on an issue before the BVA.  Obtain a waiver of consideration by the regional office from the claimant.  Review the copy of the VA Form 8 that has been retained in the Veterans Service Center to determine the relationship of the evidence to the issue under BVA review.  While there is a time limit for submission of such evidence, the BVA will determine if it was timely received.  See 38 CFR 20.1304.





	(2)  If the evidence does not relate to the issue before the BVA but action is required, information needed from the claims file may be obtained by calling or faxing the appropriate BVA team or by requesting temporary return of the claims folder as stated in paragraph 5.  See exhibit A for BVA points of contact.





	(3)  If the return of the claims folder is essential for adjudication of a claim unrelated to the appeal issue, request return of the claims folder from BVA.  Prepare a request which includes the appellant's name, claim number and reason for requesting the claims folder.  The request should be directed to the Office of the Director of BVA Administrative Service (014).  The request(s) can be sent by FAX or electronic mail (BVA RO MAIL).  The FAX number is (202) 565-6364.  The Director's office will determine whether the claims folder may be returned to the regional office.  If the BVA cannot return the folder immediately, written notification will be sent with the anticipated date of return.





	(4)  Despite the fact the claimant's folder is before the BVA, any newly received unrelated claim must be placed under control and must be acted on as soon as possible.  The Court of Appeals for Veterans Claims has stated that undue delay on new claims will not be tolerated.  (See Ebert v. Brown, 4 Vet. App. 434 (1993).)





	b.  Change of Address Received After Certification or Transfer of Case to the BVA.  If a change of address is received after certification or transfer to BVA, refer the claim for VACOLS input.                   





	c.  Change of Representative Received After Transfer of Case to the BVA.  An appellant has 90 days from the mailing of notice that an appeal has been certified to the BVA, or until the date the appellate decision is promulgated by the Board, whichever comes first, during which time he or she may submit a request for a change in representation.  After that time, the Board may permit a change in representation for good cause.  The request for a change in representation is to be sent directly to the BVA, not to the regional office.  See 38 CFR 20.1304.





	(1)  If, after transfer of the appeal to the BVA, notice is received of the appointment by the appellant of a new representative, update the BDN and BIRLS to reflect the new power of attorney code.





	(2)  Forward to the BVA the document appointing the new representative.  (Keep a photocopy for drop file pending return of the claims folder.)  The Board will determine if the request to change representative may be accepted.


	


		8-X-3


�
M21-1, Part IV	June 30, 2004


Change 199








		d.  Request for Hearing Received After Transfer of Case to the BVA.  An appellant has 90 days from the mailing of notice that an appeal has been certified and transferred to the BVA, or until the date the appellate decision is promulgated by the Board, whichever comes first, during which he or she may submit a request for a hearing on appeal.  That request is to be sent directly to the BVA and not to the regional office.  See 38 CFR 20.1304.  If a request for a hearing is received at the regional office, forward it to the BVA.  The Board will determine if a hearing will be scheduled.
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SUBCHAPTER XI.  BVA DECISIONS





8.41  APPELLATE DECISIONS





	a.  Return of Case From the BVA.  When a decision has been made by the BVA, the folder will be returned to the office of jurisdiction.  Folders returned from BVA must be reviewed to ensure that the BVA decision was mailed to the claimant's current address.  If not, mail a photocopy to the most recent address of record.  Annotate the BVA decision with the new address and the date remailed.





Note:  Do not under any circumstances change the date stamped on the first page of the BVA decision.





	b.  Routing of Reversals.  If the BVA decision reverses a regional office decision, refer the claims folder to the appropriate activity for review and necessary action.





	c.  Routing of Affirmed Decisions.  If the appellate decision affirms the disallowance, associate any material contained in the temporary folder with the claims folder and take any other action that may be required.





	d.  Vacated Decisions.  If the BVA vacates a regional office decision because a claim was not well grounded, annotate that decision to show which issues are affected.  Include the date of the BVA decision.  In these cases, the denial of benefits remain in effect with no further action necessary by the regional office.  The BVA decision document will provide the appellant with the required notification of the evidence necessary to make the claim well grounded.  At local discretion, a flash may also be placed in the folder to alert regional office personnel of the vacated decision.





	e.  Finality of Decisions.  Unless overruled by the Court of Appeals for Veterans Claims (CAVC), BVA determinations are final in claims for benefits other than insurance, except for the correction of error or when, in the opinion of the Board, a contrary conclusion is justified on the basis of official information furnished by the service department.  If a claim has been finally disallowed by the Board, a subsequent claim on the same factual basis, if supported by new and material evidence, will be considered a new claim.  See paragraph 11.31.





	f.  Court of Appeals for Veterans Claims.  Decisions of the BVA may be appealed to the Court of Appeals for Veterans Claims (38 U.S.C Ch. 72).





8.42  EFFECTIVE DATES OF BVA GRANTS OF BENEFITS





	a.  Vacating a Previous Regional Office and/or BVA Decision.  If the BVA grants the benefit by vacating a previous regional office and/or BVA denial, treat the new decision as though it were made at the time of the vacated decision.  Assign an effective date on that basis.





	b.  Difference of Opinion.  When the allowance is based on a difference of opinion, the effective date of benefits will be (see also 38 CFR 3.400(h)):





	(1)  The date of receipt of request by the claimant for reconsideration or the date entitlement arose, whichever is later.





	(2)  The date of favorable decision by the BVA when reconsideration is afforded solely on VA initiative.





	c.  Receipt of Service Records Not Previously Considered.  If new or additional service records, not previously considered, are received, resulting in a grant or increase in benefits, the effective date of the award will be the same as if such records were considered in conjunction with the original claim (38 CFR 3.400(q)(2)).
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SUBCHAPTER XII.  BVA REMANDS





8.43  REMANDS





	a.  General  





	(1)  Public Law 103-446, Veterans’ Benefits Improvement Act of 1994, requires special attention for and expeditious handling of remanded appeals.  Station management must ensure that all BVA remanded appeals are properly handled upon receipt in the regional office.





	(2)  BVA began developing for missing or needed evidence, rather than remanding the appeal to the regional office for development, in February 2002 in an effort to improve appeal processing.  Although BVA will complete development in most cases, there will still be some appeals remanded for due process or to cure defects (e.g. Travel Board or DRO hearing requests).  Veterans Service Center (VSC) personnel must continue to make reasonable efforts to complete all necessary development prior to sending or returning appeals to BVA.  If an appeal is poorly developed, or there is obvious oversight, the case will be remanded. 





NOTE:  The BVA Development Team has been assigned station number 397 to COVER files as received, request examinations, and temporarily transfer files to VA medical facilities for examinations.  If a claims file or medical evidence intended for BVA is mistakenly returned to a VSC, it should be immediately forwarded to BVA.


		


	b.  Priority Processing of Remanded Appeals.  The VACOLS coordinator (Part II, Chapter 7) and VSC management are responsible for close control and timely processing of BVA remanded appeals.  Remands are amongst the oldest cases and must be worked on a priority basis.  Upon receipt of the claims folder, immediately refer the case to the rating or authorization activity, as appropriate, for necessary development or other action required.  Unless otherwise indicated by the remand decision, all development actions must be immediately taken upon receipt of the claims folder in the regional office.  See Part II, Chapter 7 and Part IV, Chapter 38.





8.44  SPECIAL PROCEDURES FOR BVA REMANDS





	a.  Oversight of Remanded Appeals.  The VSCM is responsible for ensuring that BVA remanded cases are properly and timely handled upon receipt.  Strict control of these cases must be maintained.  Authorization and rating actions must not be unnecessarily delayed.





	b.  Receipt of BVA Remand in the Regional Office.  Upon receipt of a BVA remanded case in the regional office, the mailroom will stamp the top document to show the date received.  The claims folder will be delivered to the VSCM, DRO or his/her designee the same day.  The designee will be a senior official that is well versed in the appellate process.





	c.  Initial Folder Review and End Product Control.  The VSCM, DRO or his/her designee will review the remanded case to ensure the VACOLS control is updated within 7 calendar days from the date of receipt in the regional office.  All initial development actions will be completed within 15 calendar days from date of receipt in the regional office.  Use of EP 170 is optional.  VACOLS must be updated.  





	d.  Examinations.  Immediately upon determining that the remanded case will require some type of examination or other effort from the VHA, promptly request the necessary examination through the AMIE/CAPRI system in the normal manner, identifying the case as a BVA remand case.  If necessary, send a facsimile copy of the BVA remand to VHA if special examination instructions exist.   Use AMIE/CAPRI to monitor the scheduling of the examination.  Any claims folder that must be reviewed in conjunction with the examination will be temporarily transferred, if available, to the medical 
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facility by messenger.  If there is no messenger service available, send the claims folder to the examining facility by express mail.  When VHA has completed the examination, the claims folder will be returned to the attention of the VSCM using either messenger service or express mail.


			


e.  Sequential Development.  If continuous or sequential development actions are ordered by the BVA remand, it is vital to comply with all those orders.  Before requesting evidence or information on a claim, identify the sources for the required evidence and initiate development.  If there is any doubt as to the order or sequence of development actions, consult with a DRO, rating specialist, or supervisor before initiating development.	


	


	f.  Transfer of Records for Independent Medical Expert Requests.  If records are received from the BVA for delivery to a medical school for review by a specialist, maintain a control.  A representative of the VA facility will personally deliver and pick up the records from the institution.





	g.  Receipt of Evidence.  The case will be referred for rating and authorization action when all the evidence is received or the suspense date has matured.  Any necessary rating decision, SSOC, and authorization action will be accomplished within 30 calendar days.  The 30 calendar days will be measured from either the date the last piece of evidence was received or, if no evidence was furnished, the suspense date established when development was initiated.





	h.  Review By Service Organization.  Prior to resubmission of a remanded case, give the representative of a service organization holding power of attorney an opportunity to review the case.  Follow the procedure provided in paragraph 8.29 except that readiness for appellate review may be shown by annotation on the previously executed VA Form 646 or by memorandum or letter for file in lieu of executing a new form.





	i.  Resubmission—Evidence Received.  When the additional evidence requested by the remand has been received, carefully review the entire record.  If the benefit sought cannot be granted, send an SSOC to the claimant and representative allowing a period of 60 days for response before resubmission.  At the expiration of that period, note in the “Remarks” block of VA Form 8, "Certification of Appeal," filed in the folder:





         “Determination of [insert date shown in ‘Date’ block] confirmed.





             [Signature and Title]     	       [Date]     ”        


      


This will be signed by the DRO or person designated by the Veterans Service Center Manager with the authority to certify appeals.





	j.  Resubmission—Evidence Not Submitted.  In a remanded case, if the appellant has not submitted requested evidence within 60 days of the date of request, note the following in the “Remarks” block of the certification of appeal form filed in the folder:





“The appellant (and his or her representative) has failed to submit evidence requested in BVA remand within the prescribed period, and the attached claims folder is returned for appellate consideration on the basis of the evidence of record.





             [Signature and Title]     	       [Date]     ”





	k.  Return to BVA.  Reposition VA Form 8 so that it is the top document in the center section of the claims folder.  Update VACOLS and route the claims folder for immediate transfer to BVA.  Since remands already have docket numbers assigned, they will receive active consideration upon receipt by the BVA.   Do not use FL 1-26 when a case is returned to BVA following a remand.  Use the sample letter as shown in exhibit D.
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8.45  REMANDED APPEALS RESOLVED AT THE REGIONAL OFFICE





	If a remanded appeal is withdrawn by reason of allowance of all the benefits sought, update VACOLS.  There is one exception to this rule.  For CAVC remands, fax a copy of the rating or award to Director, BVA Admin (014) fax number (202)565-6364.  Also fax a cover note indicating that this represents a complete grant of all benefits.
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SUBCHAPTER XIII.  APPEALS AFTER DEATH





8.46  APPEALS PENDING AT DEATH OR INITIATED AFTER DEATH





	a.  Appeals Pending Before the BVA.  Upon learning of the appellant's death, update VACOLS.  Appeals pending before the BVA at the time of the appellant’s death do not remain in effect.  If a BVA decision is issued after the death of a claimant, that decision is a nullity. 





	b.  Appeals Pending with Court of Appeals for Veterans Claims.  If death occurs within the 120-day period in which to file a Notice of Appeal to the Court, that decision is a nullity.  Regardless of the physical location of the claims folder at the time information concerning the appellant's death is received, notify the BVA as outlined in the above paragraph.  The BVA will notify General Counsel, who will inform the Court.  In  instances where the Court notifies General Counsel of the death of an appellant, General Counsel will send to the regional office by fax a copy of the notification provided by the Court.  Provide an application for accrued benefits to all individuals who notified the Court of an appellant's death within one year of the date of death.





	c.  Pending Appeals at Death.  Appeals pending at time of the appellant's death do not remain in effect.  A claim for accrued benefits is necessary to act on a claim pending at the time of the appellant's death.  The claimant will be notified of the decision in the accrued claim and provided notice of appellate rights (VA Form 4107).  A new notice of disagreement will be required to certify the issue of entitlement to accrued benefits for appellate review.  (See Cates v. Brown, 5 Vet. App. 399 (1993); Oseo v. Brown and Landicho v. Brown, 7 Vet. App. 42 (1994); and Edmonds v. Brown, 9 Vet. App. 159 (1996).)





	d.  Appeals Initiated After Death.  If the decision based on the accrued claim is adverse, the accrued benefits claimant may initiate an appeal.





	e.  VACOLS Input.  See Part II, Chapter 7.





	f.  Reversal on Appeal.  See Chapter 27 and Part VI, Chapter 5.


	


	g.  Death During One-Year Appeal Period.  If the veteran’s death occurs within the 1-year period


in which a Notice of Disagreement (NOD) may be filed, the regional office’s decision subject to that potential appeal is final if the veteran dies without timely filing an NOD.
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Appendix A  


Acronyms and Forms Used in Chapter 8





Acronyms





BVA	          Board of Veterans’ Appeals


CAVC          Court of Appeals for Veterans Claims


CUE             Clear and Unmistakable Error


DRO             Decision Review Officer


NOD             Notice of Disagreement


RVSR	           Rating Veterans Service Representative


SOC              Statement of the Case


SSOC            Supplemental Statement of the Case


VAMC          VA Medical Center


VACOLS      Veterans Appeals Control and Locator System


VSC              Veterans Service Center


VSCM           Veterans Service Center Manager


VSR               Veterans Service Representative








Forms





VA Form 646          Statement of Accredited Representative in Appealed Case


VA Form 21-4138   Statement in Support of Claim		
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EXHIBIT A





BOARD OF VETERANS' APPEALS


POINTS OF CONTACT








Director, BVA Administrative Service		(202) 565-5861/4169


			(202) 565-6364  (FAX)








TEAM I REGIONAL OFFICES	





Status Calls:  (202) 565-5436


FAX No:  (202) 565-5492





Chicago, Illinois	Indianapolis, Indiana


Cleveland, Ohio	Des Moines, Iowa


Detroit, Michigan	Fargo, North Dakota


Lincoln, Nebraska	Louisville, Kentucky


Milwaukee, Wisconsin	Muskogee, Oklahoma


Sioux Falls, South Dakota	St. Louis, Missouri


St. Paul, Minnesota	Wichita, Kansas





TEAM II REGIONAL OFFICES	





Status Call:  (202) 565-5436


FAX No:  (202) 565-5809





Atlanta, Georgia	Nashville, Tennessee


Jackson, Mississippi	New Orleans, Louisiana


Little Rock, Arkansas	San Juan, Puerto Rico


Montgomery, Alabama	St. Petersburg, Florida








TEAM III REGIONAL OFFICES	





Status Calls:  (202) 565-5436


FAX No:  (202) 565-4646





Baltimore, Maryland	Newark, New Jersey


Boston, Massachusetts	Pittsburgh, Pennsylvania


Buffalo, New York	Roanoke, Virginia


Columbia, South Carolina	Togus, Maine


Hartford, Connecticut	Washington, DC


Huntington, West Virginia	White River Junction, Vermont


Manchester, New Hampshire	Wilmington, Delaware


New York, New York	Winston-Salem, North Carolina


Philadelphia, Pennsylvania	Providence, Rhode Island
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TEAM IV REGIONAL OFFICES	





Status Calls:  (202) 565-5436


FAX No:  (202) 565-6426





Albuquerque, New Mexico	Manila, Philippines


Anchorage, Alaska	Phoenix, Arizona


Boise, Idaho	Portland, Oregon


Cheyenne, Wyoming	Reno, Nevada


Denver, Colorado	Salt Lake City, Utah


Fort Harrison, Montana	San Diego, California


Honolulu, Hawaii	Oakland, California


Houston, Texas	Seattle, Washington


Los Angeles, California	Waco, Texas
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EXHIBIT B


APPEAL CERTIFICATION WORKSHEET





Name of Veteran:__________________________________ Claim #: _________________


Name of Appellant (if other than veteran):________________________________________


Representative: _____________________________________________________________


Date of Decision on Appeal: ___________________Date of Notification: ______________


Issue(s) on Appeal: __________________________________________________________


__________________________________________________________________________





Notice of Disagreement�PRIVATE��NOTICE OF DISAGREEMENT�
Yes�
No�
N/A�
�
Was the NOD submitted timely?�
�
�
�
�
Were the issues clearly defined?�
�
�
�
�
Were new issues raised?�
�
�
�
�
Was the DRO election letter sent?�
�
�
�
�
Was the DRO process elected?�
�
�
�
�



Evidence/Duty to Assist and Inform�
Yes�
No�
N/A�
�
Did we send the Duty to Assist/Inform (VCAA) letter?


Did we inform appellant of the specific information/evidence needed


         to substantiate the claim?


Did we inform appellant of the information/evidence we have and/or


        will obtain and the information/evidence s/he must submit?�
�
�
�
�
Is all service verified?�
�
�
�
�
Do we have complete SMRs?�
�
�
�
�
Have we obtained all identified VA treatment records?�
�
�
�
�
Have we obtained or received a negative response for ALL


identified/pertinent records in our constructive custody?�
�
�
�
�
Have we obtained all identified records not in our constructive custody 


  or informed the appellant of our inability to obtain them and given 


  him/her the appropriate time to submit this evidence?�
�
�
�
�
Did we complete proper development for the specific benefit(s) claimed?  �
�
�
�
�
Was a nexus opinion requested if necessary?�
�
�
�
�
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Examination ReportsTICE OF DISAGREEMENT�
Yes�
No�
N/A�
�
Were all issues addressed on examination report?�
�
�
�
�
Did examiner(s) review claims folder?�
�
�
�
�
Did the examination report provide information required by the


Clinician’s Guide and Rating Schedule (ROM, x-rays, lab tests)?�
�
�
�
�
Was a clear diagnosis for condition(s) provided?�
�
�
�
�
If conflicting or multiple diagnoses exist, did examiner explain basis of 


current diagnosis?�
�
�
�
�
Were all specific examination instructions/requests fulfilled? �
�
�
�
�
Were all requested medical opinions (with rationale) provided?�
�
�
�
�
Did the examiner address functional loss due to pain (if applicable)?�
�
�
�
�
For psychiatric conditions, was a GAF score provided?�
�
�
�
�
Did opinions regarding secondary service connection address causation


and aggravation?�
�
�
�
�
If the examination report was insufficient for rating purposes, was it


returned for correction and satisfactory information provided?�
�
�
�
�
If veteran failed to report for exam, is documentation of record?�
�
�
�
�



SOC/SSOC/Decision�PRIVATE��NOCE OF DISAGREEMENT�
Yes�
No�
N/A�
�
Does the decision address all issues on appeal?�
�
�
�
�
Does the decision clearly explain the basis for the denial of any benefit 


sought (i.e. are the reasons and bases adequate)?�
�
�
�
�
Was all pertinent evidence discussed, to include the appellant’s 


contentions?�
�
�
�
�
If applicable, was relevant testimony from a hearing discussed?�
�
�
�
�
Did we apply the benefit of the doubt rule?�
�
�
�
�
Was any alleged error addressed?�
�
�
�
�
Did we apply all pertinent new legislation, regulations, and Court 


precedent decisions (e.g., VCAA, changes to Rating Schedule)?�
�
�
�
�
Did we provide all pertinent laws/regulations?�
�
�
�
�



NOTE: If an appeal is received on a new issue, the new appeal must be processed concurrently


with the pending appeal (an SOC must be sent prior to certification) to avoid a Manlincon remand.





Substantive Appeal (Form 9)�
Yes�
No�
N/A�
�
Was VA Form 9 or equivalent filed timely and entered into VACOLS?�
�
�
�
�
Was a BVA hearing requested and the case placed on the Travel Board or 


videoconference docket?�



�
�
�
�
Was a DRO or other local hearing requested?�
�
�
�
�
Was the DRO or other local hearing held (and transcript in file) or


otherwise resolved through cancellation or failure to report?�
�
�
�
�
Was additional evidence indicated or provided?�
�
�
�
�
Was additional evidence properly developed and considered?�
�
�
�
�
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VA Form 646 (for VSOs, not Private Attorneys)�
Yes�
No�
N/A�
�
Did appellant’s representative submit VA Form 646?�
�
�
�
�
Were new issues raised?�
�
�
�
�
Were new issues adequately addressed?�
�
�
�
�
Was a subsequent 646 completed when necessary?�
�
�
�
�



Decision Notification�PRIVATE��NOCE OF DISAGREEMENT�
Yes�
No�
N/A�
�
Did we comply with all due process requirements?�
�
�
�
�
Was appellant notified of all decisions?�
�
�
�
�
Was appellant notified of the 90-day rule? (38 CFR 20.1304)�
�
�
�
�
Was appellant’s representative kept fully informed?�
�
�
�
�
Was decision notification sent to the last address of record?�
�
�
�
�



Were any deficiencies noted in this review process?  If so, identify. ______________________________





__________________________________________________________________________________________





__________________________________________________________________________________________





What actions are needed to perfect appeal? ____________________________________________________





__________________________________________________________________________________





__________________________________________________________________________________





Were any issues on appeal withdrawn? If so, identify. _____________________________________________

















Have all new issues (non-appeal) raised during the appeal process been properly adjudicated or 


addressed (temporary file created with needed information)?    Yes __________  No ___________





Comments: __________________________________________________________________________________





____________________________________________________________________________________________





____________________________________________________________________________________________





Signature/Title of Reviewer: ________________________________  Date: ______________________








Approved by: ____________________________________________  Date: ______________________
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EXHIBIT C





BVA DOCKET NOTIFICATION LETTER





Board of Veterans' Appeals


Department of Veterans Affairs


Washington, DC  20420





				In Reply Refer to:  (0141E)











Dear Appellant:





	The Board received notice of your appeal (VA Form 9).  The law  (38 U.S.C. 7107) requires that we consider appeals in the order in which we receive them.  Right now, we are considering appeals received in [insert date].





	The Board does not yet have claims folder or any other records having to do with your appeal.  In view of the time it takes us to process an appeal, we believe it is better for you to have your claims folder kept at the local VA office where you filed your claim until we are ready to review it.  That way, you have access to your records, and local VA officials will be able to act on any other claim you may have while your appeal is awaiting review by the Board.





	When the Board is ready to review your appeal, we will request your records from the local VA office.  At the time your records are forwarded to the Board, the local VA office will send you a letter notifying you of the transfer and informing you that you have 90 days to add evidence to your appeal, to request a hearing or to select or change a representative.





	You have the right to appear in person for a hearing before a member of the Board, either at your local VA office or at the Board's office in Washington, DC.  In addition to this "Board hearing," you also have the right to appear in person for a hearing before a local VA hearing officer.  If you want a "local office hearing." you should contact your local VA office.





	Until we receive your claims folder at our office in Washington, DC, the Board can only provide very general information about your appeal.  Our telephone number is (202) 565-5436.  Until then, your best source for information about the status of your appeal is your local VA office or your representative.





	We have enclosed two pamphlets.  The thin pamphlet contains the customer service standards we have pledged to meet.  Please make a note that the phone number printed on the back of the thin pamphlet has been changed to (202) 565-5436.  The other pamphlet provides answers to the most commonly asked questions about how the appeal system works.  We hope you find these pamphlets informative and helpful. 





			Sincerely yours,














			Director, Administrative Service


			By Direction of the Chairman


Enclosures (2)
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EXHIBIT D





APPEAL CASE RETURNED TO BVA 


AFTER REMAND NOTIFICATION LETTER





Department of Veterans Affairs	[DATE]	[File Number]


[Designation of VA Office		[Veteran's Name]


and Location]











Dear Appellant:








	Your appeal is being returned to the Board of Veterans' Appeals for disposition.  This means that your records are being transferred to Washington, DC, so that the Board can reach a decision on your appeal.





	Appeals are considered by the Board as promptly as possible, in docket order.  Your appeal retains the docket number that it received when it was certified to the Board.  Once an appeal has reached the Board, it usually takes several months to review it.  The time it takes to complete the appellate review process will vary depending upon the current backlog at the Board.





	Any new request for a hearing or to appoint or change representatives or any additional evidence should not be submitted to this office, but should be mailed directly to the Board of Veterans' Appeals (014), 810 Vermont Avenue, NW, Washington, DC  20420.  The request or the additional evidence should be accompanied by a statement of the request or the evidence after the expiration of the 90-day period following the notice of the initial certification of your appeal to the Board.  Please see 38 CFR 20.1304 for further details concerning this requirement.





As soon as the decision is made, the Board will notify you.








Sincerely yours,
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