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�CHAPTER 7.  ADMINISTRATIVE REVIEWS AND OTHER

SUBMISSIONS TO CENTRAL OFFICE



SUBCHAPTER I.  REQUESTS FOR COMPENSATION AND PENSION SERVICE GUIDANCE



7.01  GENERAL



		This subchapter describes methods for requesting guidance from VBA Compensation and Pension (C&P) Service concerning program administration or policy.  Subchapter II covers other referrals of claims folders or issues to Central Office (CO).  See chapter 8 concerning administrative appeals to the Board of Veterans' Appeals (BVA).



7.02  REQUESTS FOR COMPENSATION AND PENSION SERVICE REVIEW



		a.  All requests must relate to actual claims.  Do not submit a formal request for advice based on a hypothetical situation.  All regional office requests must have the concurrence of the Adjudication Officer or designee.  Many issues are quickly clarified through informal contact with CO.  Informal contact is also helpful in preparing a formal request.



		b.  Limit formal requests for VBA C&P Service advice on individual cases to the issues described below.



		(1)  A matter of program policy or procedure.



		(2)  The applicability of a provision in the regulations, the rating schedule, this manual or other CO directives (Circulars, Advisory Opinions, etc.).



		(3)  A question about the propriety of allowing service connection (other than a question of evaluation of evidence) or when rating schedule provisions are not adequate for proper evaluation.  Promptly refer these cases to the C&P Service Advisory Review Staff (211C) with a statement of the station's proposed action.



		(4)  A proposed rating or authorization action involving a difference of opinion with a prior rating or other action based on the same facts (38 CFR 3.105(b)).  (See par. 7.06 and pt. VI, par. 3.09.)



		(5)  A rating under 38 CFR 3.105(a) granting monetary benefits for a retroactive period of more than 5 years.  (See pt. VI, par. 3.10.)



		c.  If a letter, advisory opinion or other directive by a CO element (including a BVA decision) conflicts with a prior decision, instruction or guideline, or is of general interest to other field stations, forward a copy to the C&P Service Director (21) with a cover letter explaining the item of apparent conflict or interest.



		(1)  Do not delay required action on the decision in question.  Take the required action and concurrently forward a copy of the correspondence.



		(2)  This procedure does not apply to mere differences in interpretation of factual situations.



		(3)  If clarification of a BVA decision is desired, forward the claims folder to the BVA Chairperson with a cover letter identifying the specific matter needing clarification.  Consult chapter 8 for more information concerning recourse in appeal cases.



�7.03  DISTINCTIONS AND DEFINITIONS - ADVISORY OPINION, ADMINISTRATIVE REVIEW AND DIFFERENCE OF OPINION (38 CFR 3.105(b))



		a.  It is important to understand the purpose of each method of requesting formal advice and the differences between each.  Determine the appropriate method by examining all the variables, starting with whether or not a formal decision has already been made on the claim.  A situation that is a proper basis for requesting an advisory opinion before an authorization action or a rating decision is not always a proper subject for administrative review after a formal decision is made.  An advisory opinion is the only formal direction CO provides before a decision is made by a regional office.  After a regional office makes a formal decision, a difference of opinion is resolved by either a VBA C&P Service (211C) review or an administrative appeal to the BVA.  If there is disagreement concerning the applicable regulations or other directives, a C&P Service review is in order.  If there is agreement on the applicable directives but differing opinions on the conclusions justified by the facts in a particular case, an administrative appeal to the BVA is the proper way to resolve the issue.



		b.  Follow the instructions in this subchapter to avoid unnecessary submissions or return of improper ones.  Discuss the case with appropriate regional office personnel to identify the true issues in question before requesting formal CO advice.  An overview of the formal methods for requesting C&P Service advice is provided below.  Each is discussed in detail later in this subchapter.



		(1)  Advisory Opinion.  Advisory opinions provide a source of consistent, reasonable guidance and advice for handling complex or unusual cases.  Request an advisory opinion BEFORE making a formal decision on the point in question.  An advisory opinion request is appropriate if doubts regarding the correct application of rating, authorization or other principles or policies exist.  An advisory opinion request is also appropriate if complicated or obscure medical or legal problems are involved.  While not directive in nature, consider an advisory opinion along with all the evidence, and give it significant weight in the final adjudication of a claim.  Paragraph 7.04 provides more information about advisory opinions.



		(2)  Administrative Review.  An administrative review is a CO review of a decision ALREADY made.  It differs from an advisory opinion in that regard and the fact that it provides a binding directive to regional office decision makers.  Confine administrative review requests to situations involving policy or procedure of more than local significance, or questions concerning the adequacy or applicability of regulations and other instructions.  Do not request administrative review merely to affirm a prior decision.  Paragraph 7.05 provides more information on administrative reviews.



		(3)  Administrative Determination on Difference of Opinion Under 38 CFR 3.105(b).  A CO administrative decision is required to change a prior decision if the sole reason for the contemplated change is a difference of opinion.  This provision also applies if the difference of opinion occurs during supervisory review of rating board or hearing officer decisions.  Paragraph 7.06 provides more information about difference of opinion determinations in general.  Paragraph 7.07 addresses differences of opinion arising during supervisory review.  If a clear and unmistakable error was made in reaching the prior decision, the provisions of 38 CFR 3.105(a) apply.  Correct it as explained in chapter 11 without referral to CO unless the action grants monetary benefits for a retroactive period of 5 or more years (par. 7.02b(5)).



7.04  REQUESTS FOR ADVISORY OPINIONS



		Use a standard letter format to request an advisory opinion.  Attach it to the claims folder and temporarily transfer the folder (see pt. II, par. 4.15) to the Director (211C), VBA C&P Service.  Include the information indicated below in the body of the letter in the format shown:



		a.  Background Information.  Begin with brief statements of pertinent service information regarding the veteran and identifying data about the claimants and the type of claim involved.



		b.  Facts.  State the facts pertinent to the issue.



		c.  Discussion.  Discuss the facts as they relate to the laws, regulations and procedures involved.



		d.  Questions at Issue.  Succinctly state the questions.  Do not combine multiple issues in one question.  Each issue requires a separate question.  Number the questions if more than one.



		e.  Recommendation.  Conclude with the Adjudication Officer's recommendation or comments on the questions presented.



7.05  REQUESTS FOR ADMINISTRATIVE REVIEW



		a.  General.  A request for C&P Service administrative review of a regional office decision may come from any internal or external source.  Address all requests to the Director (211C), VBA C&P Service.  Administrative review decisions are directive in nature and binding on regional office decision makers.



		b.  Regional Office Requests for Administrative Review.  Use a standard letter format to request an administrative review, including those submitted as the result of a difference of opinion or supervisory review (see par. 7.07).  Attach it to the claims folder and temporarily transfer the folder (see pt. II, par. 4.15) to the Director (211C), VBA C&P Service.  Include the following information in the body of the letter:



		(1)  A comprehensive explanation of the decision made and discussion of the unresolved questions for administrative review.  Include the type of claim, pertinent facts and a discussion of how they relate to the laws, regulations and procedures involved.



		(2)  The Adjudication Officer's recommendation or comments on the decision and the questions presented.



		c.  Non-VA Requests for Administrative Review.  Service organizations, recognized attorneys or agents and other accredited representatives may request administrative review.  These non-VA sources should address their requests for administrative review to the Director of VBA C&P Service.  If a non-VA source erroneously addresses a request to a regional office, forward it to CO with a brief cover letter.  Advise the requesting party of the referral.



		(1)  Local service departments of organizations having national representation must request administrative review through their national headquarters.



		(2)  Local service organization representatives with no national representation, attorneys, agents and other accredited representatives should submit requests for administrative review directly to the Director, VBA C&P Service (211C).



		(3)  CO may reject a request for administrative review that is inconsistent with the provisions of paragraph 7.02b or merely affords an additional intermediate step in the appeals process.  (See pars. 7.01, 7.03b(2) and ch. 8.)



7.06  REQUESTS FOR ADMINISTRATIVE DETERMINATIONS ON DIFFERENCES OF OPINION UNDER 38 CFR 3.105(b)



		a.  Revision of a prior decision under 38 CFR 3.105(b) requires a CO administrative determination.  Use a standard letter format to request an administrative determination on a proposal to revise a prior decision based on a difference of opinion.  Address it to the Director, VBA C&P Service (211C).  Include a comprehensive statement of the facts and a detailed explanation supporting the contention that a revision or amendment of the prior decision is in order.  Attach the letter to the claims folder when forwarding it for consideration.



		b.  Take no action on the proposed change until CO makes a decision.  If the determination requires authorization or rating action, the provisions of 38 CFR 3.400(h) govern the effective date.



		c.  A claimant has the right to appeal any decision resulting from the 38 CFR 3.105(b) review.  Regardless of the outcome, notify the claimant that the review was conducted.  Explain the reasons for the decision and furnish appellate rights.



7.07  DIFFERENCE OF OPINION ON SUPERVISORY REVIEW



		a.  The Adjudication Officer is responsible for the quality of Adjudication Division decisions.  He or she must ensure that the laws, regulations and other directives are clearly understood and uniformly applied.  Supervisory review of decisions made by division personnel is one of the methods used for this purpose.  Errors and deficiencies found during these reviews must be brought to the responsible person's attention for appropriate corrective action.



		b.  The Adjudication Officer's interpretation of laws, regulations and general policy is binding, controlling and final (subject to appeal by the claimant) on all adjudicative actions except substantive decisions on individual cases by the rating boards or hearing officers.



		c.  The Adjudication Officer cannot direct a change to a substantive decision of a rating board or hearing officer solely on the basis of a difference of opinion.  If the Adjudication Officer disagrees with a final rating board or hearing officer decision, he or she must explain why and request reconsideration.  If the rating board or hearing officer adheres to the initial decision, the Adjudication Officer may request administrative review (see par. 7.05) or file an administrative appeal to the BVA (see ch. 8 and pt. VI, par. 2.06), if appropriate.  A CO determination under 38 CFR 3.105(b) is also required to change a final rating board or hearing officer decision if reconsideration results in agreement with the Adjudication Officer's opinion (and no clear and unmistakable error is involved).



NOTE:   Hearing officers do not have authority to request administrative review based on a difference of opinion.  They may recommend that the Adjudication Officer submit a case to CO.  However, the Adjudication Officer's decision is controlling and the hearing officer must abide by it.  See chapter 35.

�SUBCHAPTER II.  OTHER SUBMISSIONS TO CENTRAL OFFICE



7.08  EQUITABLE RELIEF



		a.  General.  Sections 501(a) and (b) of Title 38 U.S.C. grant the Secretary of Veterans Affairs authority to make rules and regulations needed to administer VA benefits.  Sometimes mistakes made in applying rules and regulations deprive claimants of benefits or cause them to suffer a loss because they relied on an erroneous decision.  For this reason, that section also provides a means for the Secretary to remedy an injustice done to a claimant which cannot otherwise be justified within the scope of the law.  The remedy is called equitable relief.  It is governed by either of the two provisions described below.



		(1)  Section 503(a) gives the Secretary authority to provide whatever relief is determined equitable if a claimant is denied VA benefits because of an administrative error by the Federal Government or any of its employees.



		(2)  Section 503(b) gives the Secretary authority to provide equitable relief if a claimant suffered loss as a result of relying on an erroneous determination by VA.



		b.  Requests for Equitable Relief.  CO only considers a claim for equitable relief if the request is made by or on behalf of a claimant or if the regional office believes relief should be granted.  Any time a claimant or someone acting on behalf of a claimant specifically requests equitable relief, that request must be submitted to CO.  A request initiated by a regional office must clearly show that the requirements for relief consideration are met.  Refer to the following criteria before initiating a request for equitable relief.



		(1)  Consideration under 38 U.S.C. 503a requires that a claimant have or had eligibility and entitlement under the current law.



		(2)  Consideration under 38 U.S.C. 503b does not require that a claimant have or had a legal right to VA benefits.  If evidence indicates that a claimant suffered loss, establish that all of the following conditions also exist before attempting to assess the extent of loss:



		(a)  VA made an erroneous decision concerning benefit eligibility and entitlement.



		(b)  The individual acted to his or her detriment based on that erroneous determination.



		(c)  At the time the individual acted to his or her detriment, the person did not know the VA determination was in error.



		c.  Development for Equitable Relief.  Thorough documentation of a claim for equitable relief is essential.  In addition to evidence showing that the requirements for relief consideration listed above are met, referrals to CO must include a detailed factual determination of loss.



		(1)  If financial loss is claimed or otherwise shown, the claimant must furnish a statement listing obligated expenses incurred because the individual relied on the erroneous determination.



		(2)  If the loss involves injury, damage or some other disadvantage suffered by the individual, obtain documentation from the claimant showing the extent and that it was due to reliance on an erroneous determination of eligibility or entitlement.



		d.  Referral to CO.  Refer equitable relief requests involving C&P benefits to the Director, VBA C&P Service (211B), for review.  Use a standard letter format to request relief consideration and attach it to the claims folder.  Ensure that full supporting documentation is in the claims folder.  Include the following information in the body of the letter:



		(1)  A statement regarding the applicable provision.



		(2)  Justification for the request in concise terms.  Include a brief history of events, cite the VA/Government error, describe the loss and discuss the recommended relief.



7.09  CASES REQUESTED FOR STUDY



		Comply with a service organization's request to transfer a claims folder temporarily to CO or any other regional office for review if the service organization has a valid power of attorney.



7.10  SUBMISSION TO CENTRAL OFFICE FOR LABORATORY ANALYSIS OF HANDWRITING, FINGERPRINTS, ETC.



		The Inspector General, Office of Investigation (51) in CO assists in resolving apparent discrepancies if laboratory analysis is needed.  Use a standard letter format to request assistance from that office if examination, analysis, identification and classification of handwriting, typewriting, fingerprints, document authenticity or other material is necessary.  State the purpose of the request and identify the documents involved.  Forward the claims folder with the letter.
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