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CHAPTER 5.  CONTESTED CLAIMS





SUBCHAPTER I.  PROCEDURES





5.01  IDENTIFICATION OF CONTESTED CLAIMS





a.  Definition.  The provisions of this chapter apply to claims filed by 2 or more persons for the same benefit.  A claim is considered contested if a favorable decision on one claim requires disallowance of the other claim or payment of a lesser benefit, and one claimant contests the allowance or payment of that benefit to the other claimant.





	b.  Automatically Contested Claims.  Use the contested claim procedure if a formal claim for the same benefit is received from two persons alleging to be the legal surviving spouse, mother or father.  This rule applies to all claims in which entitlement is based on relationship.





	c.  Other Contested Claims.  Use the contested claims procedure if claims are received from two persons claiming entitlement for reasons not necessarily based on relationship.  To consider a claim contested under this provision there must be both:





	(1)  A formal claim.





	(2)  A protest against payment to the other claimant.  Consider evidence in support of a claim as a protest.  A protest based on belief that a claimant is not deserving is not valid.  The protest against payment must be based on the claimant's assertion of his or her own entitlement.  These claims include, but are not restricted to:





	(a)  A claim in which one parent protests the allowance of the same benefit to a parent in the other parental line; or





(b)  A claim by a person for reimbursement as the payer of the expenses of last sickness and burial, coupled with the allegation that the surviving spouse claimant for accrued benefits is not the legal surviving spouse.





	d.  Attorney Fee Withholding.  Failure to withhold 20 percent of past due benefits and denial of payment of such claims are appealable issues.  Two parties are involved, the claimant and the representative.  Therefore, this should be handled as a contested claim due to the possibility that VA may be required to attempt to collect any fees paid to the attorney from the claimant.  See part III, paragraph 12.57c. 





5.02  INTENTION TO CONTEST





	a.  Pending Claims.  If a formal claim is pending and correspondence is received from a different person who appears may be entitled to the benefit claimed, inform that person of the facts in the case and provide him or her with the appropriate application form.  Inform him or her that there is a claim of record which will be adjudicated without further notice if a claim is not filed within 30 days.





	b.  Awards in Running Status.  Do not suspend a running award if another formal or informal claim for the benefit being paid is received.  If the facts in the case indicate that the second claimant may prove entitlement to all or part of the benefits already awarded, promptly furnish that claimant a comprehensive letter of explanation and request any evidence which would warrant a favorable finding.  Inform the second claimant that if no reply is received within 30 days, his or her claim will be disallowed.





	c. Due Process Requirements—Running Awards (38 CFR 3.103).  If evidence of entitlement is received from a contesting claimant and an administrative decision is adverse to the person receiving 


�
payments, furnish a predetermination notice and notice of due process rights to the payees affected.  Do not suspend, terminate or adjust any running award prior to expiration of the 60-day control period.  See chapter 9.





5.03  DEVELOPMENT





	a.  General.  Simultaneously develop contested claims, giving all interested parties every opportunity to submit all available evidence.  The development of facts often presents substantial problems which cannot be resolved by the application of any specific rules or prescribed formulas.  Procedure will vary with each case, depending on the nature of the contest, the evidence of record and the availability of evidence, as well as other factors.





	b.  Assistance to Claimants.  Furnish claimants the substance of the allegations of contesting claimants and any information in VA records which may help the claimant obtain evidence required to complete the case.  Advise the claimant of possible sources where the evidence may be obtained.  Ask the claimant to tell VA if he or she cannot furnish the required evidence and the reason why.





	c.  Requests for Field Examinations.  The claimant must supply acceptable proof of the validity of a claim or present an adequate explanation of inability to supply any evidence that is lacking.  A field examination is warranted only if all available evidence produced by claimants leaves a doubt as to proper adjudication.  In any request for a field examination show the sources consulted and the efforts made as reported by the claimant.





5.04  DETERMINATIONS OF DOMESTIC RELATIONS QUESTIONS





	Follow procedures in chapter 12 in resolving questions involving the validity and legal effects of marriage (ceremonial or otherwise), divorce, ostensible marriage, void marriage and adoption or legitimacy of children.





5.05  TIME LIMIT FOR SUBMISSION OF EVIDENCE





	Make every effort to determine entitlement at the earliest date.  If additional evidence is required from a contesting claimant, notify him or her of the evidence necessary to complete the claim and advise him or her substantially as follows:





	"This evidence should be submitted as promptly as possible.  If you are unable to obtain the evidence, please state the reason and send us any proof you do have.  Failure to furnish the evidence requested within 1 year from the date of this letter may preclude the payment of any benefits on the basis of this claim."





Establish a 60-day control and appropriately follow up if the evidence is not received.  Maintain a 30-day control for response to the follow-up.  See 38 CFR 3.109.





5.06  ACTION WITHIN TIME LIMIT FOR SUBMISSION OF EVIDENCE





	The 1-year time limit for submission of evidence does not prevent the disallowance of a claim at any time within this period if entitlement of the other claimant is established.�
SUBCHAPTER II.  DETERMINATIONS





5.07  ADMINISTRATIVE DECISIONS





		After complete development of the facts, prepare an administrative decision in as shown in chapter 11.  The Adjudication Officer's authority to approve these decisions may be delegated to a supervisor not lower than a section chief.





5.08  NOTIFICATION TO CLAIMANTS





		a.  General.  Inform all parties of all actions taken (including development and delays) and of the status of their claim.  See chapter 9.





		b.  Entitlement of One of the Claimants is Determined.  If one of the claimants establishes entitlement, disallow the other claim.  Notify both claimants and other interested persons of the action taken.





		c.  Deferred Award Action.  To allow the unsuccessful claimant an opportunity to initiate an appeal and to provide for due process procedures in cases of running awards, defer award action for 60 days.  Furnish notice of adverse determination as shown below:





		(1)  Notice to Successful Claimant





		"We have determined that you are entitled to (type of benefit) as (relationship).  We cannot release payments to you at this time because (name of other claimant) has also applied for this benefit and has the right to initiate an appeal by filing a notice of disagreement from our disallowance within 60 days from this date.





		If notice of disagreement is not filed by (name of other claimant) within 60 days, we will take appropriate award action.  We will notify you if a notice of disagreement is filed."





		(2)  Notice of Disallowance to Unsuccessful Claimant.  Forward a disallowance letter as shown below to the unsuccessful claimant at the latest address of record.





		Your claim for (type of benefit) as (relationship) has been disallowed because             .





		We considered the following evidence in our decision:                .





		We have determined that (name of successful claimant) is entitled to (type of benefit).  Payment will be withheld, however, for a period of 60 days from the date of this letter, so your interest may be protected.





		We have based our determination on the evidence of record in your case and the applicable law.  This letter summarizes your procedural and appellate rights in connection with this determination.  For more complete information, please refer to the Rules of Practice of the Board of Veterans Appeals (38 CFR Part 19), a copy of which will be provided to you or your representative on request.





	NEW EVIDENCE.  You may submit additional evidence you have not already sent to us to strengthen your claim.  It is in your interest to send us any new evidence as promptly as possible.  We will carefully consider it and let you know whether it changes our determination.





	PERSONAL HEARING - GENERAL.  While it is not required, you have the right to a personal hearing to present evidence or argument on any point of importance in your claim.  If you desire a personal hearing, notify this office and we will arrange a time and place for the hearing.  You may bring witnesses if you desire and their testimony will be entered in the record.  We will furnish the hearing room, provide hearing officials and record the proceedings.  We cannot pay any other expenses of a hearing.





	APPEAL OF THIS DETERMINATION.  You may appeal our determination to the Board of Veterans Appeals (BVA).  You must start the appeal process by filing a notice of disagreement.  You may do this by writing a letter to this office stating that you wish to appeal.  After you have filed a Notice of Disagreement, you will be provided a Statement of the Case containing the facts and applicable laws and regulations on which we based our determinations and the reasons for those determinations.  If you do not initiate an appeal within 60 days, this decision will become final and payment will be released to (name of successful claimant) without further notice to you.





	PERSONAL HEARING ON APPEAL.  Following an appeal of this determination, you may personally appear before a Section of the Board of Veterans Appeals in Washington, D.C. or before a traveling Section of the BVA during a regularly scheduled field visit.  If a Travel Board hearing is desired, submit a written request to this office.  These requests will be honored in the order of receipt.





	REPRESENTATION.  You may be represented, without charge, by an accredited representative of a recognized service organization.  You may also have an agent or an attorney assist you with your claim.  Counsel includes attorneys in private practice or legal aid services.





	ATTORNEY OR AGENT FEE LIMITATION.  No fee may be charged, allowed or paid for services provided by agents or attorneys before the Board of Veterans Appeals first makes a final decision in your claim.  An attorney or agent may charge you a fee for services provided after a BVA decision if you should desire to reopen your claim with this office or seek review in the United States Court of Veterans Appeals.  For more information, please refer to the BVA's Rules of Practice, referred to above.





	APPEAL OF BVA DECISION.  A final BVA decision may be appealed to the United States Court of Veterans Appeals.  Such an appeal must be filed within 120 days of the date of the BVA decision."





		(3)  Notice of Disagreement Not Received.  If a notice of disagreement is not received within the time allowed, pay the successful claimant.





		(4)  Hearing Not Requested.  If a hearing is not requested within the time limit allowed, pay the successful claimant.





		(5)  Hearing Requested By The Unsuccessful Claimant.  If a request from the unsuccessful claimant is received within the 60-day period following notification, schedule the hearing.  Notify all parties that a hearing has been scheduled.  The testimony given at the hearing as well as any additional evidence obtained will be considered before an award is authorized, terminated or adjusted.  See chapter 9.





		d.  Procedure in Cases Involving Running Awards.  In addition to the notices indicated above, furnish notice of due process rights to any contesting party whose award may be adjusted or terminated.  After application of due process procedures and the expiration of the 60-day control period for receipt of notice of disagreement:





		(1)  Terminate or adjust any affected running award the date of last payment (38 CFR 3.500(f)).





		(2)  Award benefits to the successful claimant from date of entitlement.





NOTE:  In cases involving benefits payable to the legal surviving spouse, follow 38 CFR 3.657.





REMINDER:  If within 30 days of the date of the pretermination notice the beneficiary requests a personal hearing, a final decision cannot be made until the hearing is conducted or the beneficiary fails, without good cause, to appear.  See chapter 9.





5.09  APPEALS PROCEDURE





		a.  Notice of Disagreement Received.  Following timely receipt of a notice of disagreement, furnish all claimants and their representatives a statement of the case in the same manner as shown in chapter 8.  Give the claimant who filed a notice of disagreement 30 days from the date of mailing of the statement of the case to file a substantive appeal.  Extension of time to file a substantive appeal may be granted for good cause shown but with consideration to the interests of the other parties involved.





		b.  Time Limit for Perfecting Appeals.  If a substantive appeal is timely filed and it is indicated that additional evidence is to be submitted, notify the appellant that the evidence should be submitted within 60 days.  This period may be extended for good cause shown but with consideration to the interests of the other claimants involved.  Notify all claimants and interested parties of the extension of time allowed.





		c.  Notice of Appeal to Successful Claimant.  On the filing of an appeal and supporting evidence, notify all parties other than the appellant of the substance of the appeal.  If it is apparent that the submission of evidence would unduly delay this notification, notify the successful claimant of the filing of the appeal and advise him or her later of its substance.  Control for 30 days and send a letter substantially as follows to the latest address of the successful claimant with copies to other interested parties by separate covering letters:





		We are referring further to your claim for (type of benefit) as (relationship).





		(Name of unsuccessful claimant) has appealed the disallowance of his(her) claim on the ground that         	You are allowed a period of 30 days from the date of this letter to file such brief or argument as you may desire in answer to the contentions made in the appeal.  If you intend to rely on the evidence of record, it will expedite consideration of the appeal if you will notify this office that you do not intend to submit an answer to the appellant's contentions.





		At the end of 30 days all evidence then on file in the case will be considered.  If the decision does not change, the appeal will be forwarded to the Board of Veterans Appeals for a decision."





		d.  Notice to Unsuccessful Claimant.  Notify the unsuccessful claimant of the status of the appeal as shown below:





		We have your appeal from the action disallowing your claim for (type of benefit) as (relationship).





		We have informed (name of successful claimant) of the filing of your appeal.  He (she) will be allowed a period of 30 days to file a brief or argument if he (she) desires in answer to your contentions.  At the expiration of that time, all evidence then on file in the case will be considered.  If the decision is not changed, the appeal will be forwarded to the Board of Veterans Appeals.





5.10  EFFECT OF INSURANCE INTERPLEADER ON CLAIMS FOR OTHER BENEFITS





		a.  If there is a dispute as to the person or persons entitled to payment of insurance benefits, refer the matter to the General Counsel for suit in the nature of a bill of interpleader action which may be brought by VA in the name of the United States against all persons having or claiming to have any interest in the insurance to determine the rights of the parties to the insurance proceeds.





		b.  Although the decision of the Secretary is final on matters of death pension, compensation, DIC or accrued benefits, VA policy is to give careful consideration to the findings of fact and conclusions of law of the court in determining the rights of the claimant to the benefit claimed.  If an insurance matter has been submitted to the General Counsel for a bill of interpleader, final determination on claims for death pension, compensation, DIC or accrued benefits will not generally be delayed pending the outcome of the submission to General Counsel..
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