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CHAPTER 3.  RECONSIDERATION OF CLAIMS BASED ON ADDITIONAL EVIDENCE





SUBCHAPTER I.  ACTIONS UPON RECEIPT





3.01  SCOPE





	This chapter covers the reconsideration of claims based on the receipt of supplemental evidence.  Detailed processing procedures for specific types of reopened claims and claims for increase are provided in other appropriately titled chapters.  For example, see paragraph 25.14 for awards immediately following the cessation of pension and paragraph 16.05 for reopened pension claims.





3.02  SCREENING NEWLY RECEIVED MATERIAL





	a.  Carefully screen all incoming evidence to determine whether authorization or the rating board has final disposition authority.  If medical evidence received is not a duplication (identical) of evidence already in file or there is a question as to whether reconsideration by the rating board is warranted, refer the evidence to the rating board.





	b.  If authorization or the rating board determines that the evidence is not new and material, the reviewer must annotate and initial the evidence to show the date of review and that the evidence was considered not new and material.  Authorization will notify the claimant by locally generated letter of the decision, the material reviewed, the reasons for the decision and provide procedural and appellate rights.





	c.  If information is received indicating that a veteran with a 100-percent psychiatric disability evaluation is employed, submit the information to the rating board.





	d.  If a claim has been denied because it was not well grounded, the claimant is not required to submit new and material evidence with any subsequent claim on the same issue.  The new claim must only be accompanied by supporting evidence, either documentary or testimonial, sufficient to justify a belief by a fair and impartial individual that the claim is plausible.  If the new claim is well grounded, it constitutes an original claim on the merits of the issues which are to be adjudicated.





3.03  SUPPLEMENTAL SERVICE DEPARTMENT MEDICAL RECORDS





	Refer all supplemental service medical records received to the rating board for review and consideration.  If such records do not contain new and material evidence and are considered as merely duplicates of records previously considered, dispose of them in accordance with RCS VB-1, part I, item number 13-052.100 unless the records were submitted by the claimant.  In that case, see paragraph 3.09.  If additional service medical records are received which are considered supplemental but do not warrant a change in the prior decision, prepare a confirmed rating (pt. VI, par. 3.53).





3.04  AFFIDAVITS AND STATEMENTS SUBMITTED BY OR ON BEHALF OF VETERAN





	Refer affidavits and statements relating to rating issues to the rating board for review and necessary action.  If the documents do not furnish a basis for reconsideration, fully inform the veteran and his or her representative as to why the evidence is deficient, the type of evidence required and of the right to appeal.  See part III, paragraph 1.07 for certification requirements.





3.05  HOSPITAL SUMMARIES





	Generally, VA hospital reports received will be those specifically requested by Authorization in part III of VA Form 10-7131.  See paragraph 18.02.  In a few specific instances, medical centers will initiate and forward a report without a request (par. 18.05).  Promptly forward VA hospital reports to the rating board.





3.06  CORRESPONDENCE FROM CLAIMANT





	a.  POWs.  If a former POW expresses dissatisfaction with a rating and a special POW protocol examination is not of record, refer the case to the rating board.  The board will request a POW protocol examination.  See part VI, paragraph 1.02c.  If a POW protocol examination is of record, consider the statement from the veteran as a Notice of Disagreement.  See chapter 8.





	b.  When Statement From Claimant Is Considered New and Material Evidence.  A claimant's own statement, covering in sufficient detail a condition which is within his or her ability to describe, such as his or her own symptoms, may to that extent constitute the best evidence obtainable.  The rating board will decide whether or not the statement constitutes new and material evidence.  See 38 CFR 3.156.





	(1)  While such statements do have self-serving aspects, the claimant often is the most qualified source to describe the circumstances or the disabling effects flowing from disease or injury.





	(2)  If such statements are new and material and of sufficient probative value, they may serve as a basis for ordering a VA examination.  See part VI, paragraph 1.01c.





	(3)  The date of receipt of statements from the claimant that are held to be new and material evidence may constitute an effective date for increased benefits under 38 CFR 3.400(o).





	c.  Correspondence Requesting Reconsideration or Increased Benefits.  Correspondence from a claimant asking for reconsideration or increased evaluation is a reopened claim.  Establish a control under part II, chapter 1, and develop for necessary evidence.  Effective dates are governed by 38 CFR 3.400(o).





	(1)  For special procedures regarding POW claims, see part VI, paragraph 1.02c.





	(2)  Evidence is defined as any means by which an alleged matter of fact is established or disproved.  Statements, contentions, arguments and evaluations of other material previously considered are evidence.  Evidence is material if it is relevant and relates to the substantive matters in dispute or has a legitimate influence or bearing on the decision in a case.





	(3)  New evidence that is accepted as the basis for changing a previous decision is material.  The provisions of 38 CFR 3.105(b) do not apply if a decision is changed because of receipt of new and material evidence.





	(4)  If a liberalizing law or administrative issue becomes effective subsequent to the last adjudication of the veteran's claim, a letter requesting reconsideration could serve as the basis for establishing an effective date for increased benefits under 38 CFR 3.114(a).





3.07  DUPLICATE CLAIMS





	If a VA Form 21-526 has been filed for either pension or compensation or both, it is not necessary that a claimant file another formal claim, but in some claims for increase or reconsideration, a VA Form 21-526 may be used as the best means of obtaining all the necessary information.  When such application is based on the same conditions for which a prior well grounded claim was disallowed and does not furnish new and material evidence, consider it a duplicate claim.  Establish a pending issue control, and inform the claimant that he or she must furnish new and material evidence in order to have the claim reconsidered.





Note:  If the claim was denied because it was not well grounded, the claimant is not required to submit new and material evidence with any subsequent claim on the same issue.  The claim must only be accompanied by supporting evidence, either documentary or testimonial, sufficient to justify a belief by a fair and impartial individual that the claim is plausible.  If the claim is well grounded, it constitutes an original claim on the merits of the issues which are to be adjudicated.





	a.  If the claimant submits evidence in response to the request, consider whether the evidence is new and material.  If it is determined not to be new and material, disallow the claim.





	b.  If the claimant does not submit the requested evidence during the allotted control period, disallow the claim for failure to prosecute.  Notify the claimant of the disallowance, and provide notice of procedural and appellate rights.





3.08  RECONSIDERATION ON BASIS OF MEDICAL INFEASIBILITY FOR VOCATIONAL


      REHABILITATION





	If the Vocational Rehabilitation Board determines temporary or permanent medical infeasibility for rehabilitation of a veteran rated less than 100-percent disabled, refer the case with a statement of the facts to the rating board for reevaluation.  The determination of infeasibility constitutes an adequate basis for rating board consideration of the case.  If the decision of infeasibility was temporary and resulted in an increased rating, again refer the case for reevaluation if the veteran becomes medically feasible for rehabilitation.





3.09  DUPLICATE EVIDENCE SUBMITTED BY THE CLAIMANT





	If the claimant submits duplicate medical records or reports or any other duplicate evidence, each page of the material should be date stamped as to the date of receipt by VA.  All material should be returned to the claimant with a cover letter advising him or her that the submitted material is a duplicate of material already in file and summarizing what material is being returned.





	EXAMPLE:  Enclosed are eight pages of medical evidence submitted by you that were received by VA on 3/29/93.  The evidence, covering your hospitalization at General Hospital for the period 6/17/72 to 6/23/72, is a duplicate of evidence already in file and has, therefore, already been considered.





�
SUBCHAPTER II.  PROTECTED RATINGS





3.10  NOTICE OF PROTECTED RATING UNDER 38 U.S.C. 110





	On reconsideration of a claim in which an evaluation of total disability for compensation or pension has been in continuous force for 20 years or more, advise the veteran or fiduciary that such evaluation will not be reduced except upon a showing that it was granted based on fraud.  Do not give notice of protected status to veterans with compensation evaluations of less than 100 percent except in response to a specific inquiry.
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