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CHAPTER 25.  SPECIFIC DISABILITY AWARDS AND RELATED ACTIONS





SUBCHAPTER I.  SEVERANCE OF SERVICE CONNECTION OR REDUCTION IN EVALUATION





25.01  GENERAL





	Other chapters in this part of the manual discuss the ordinary situations involved in awarding disability benefits.  Part V provides general instructions for processing awards into the Benefits Delivery Network (BDN) through Target.  This chapter provides instructions for handling issues not commonly encountered.  It also describes special procedures used in specific instances.





25.02  SEVERANCE OF SERVICE CONNECTION





	a.  General.  The rating board may reverse a previous grant of service connection if it finds the grant was based on clear and unmistakable error (38 CFR 3.105(d)).  The rating board originates severance of service connection.  See part VI, paragraph 9.11.  The authorization activity initiates the action if a clear and unmistakable error occurred in a decision concerning character of discharge, line of duty or willful misconduct (see ch. 11, subch. I).  The case is then referred to the rating board for appropriate action (pt. VI, par. 9.11).  The effective date on a decision to sever service connection is the last day of the month the 60-day notice period on the FINAL rating action expires.





	b.  Notification to Veteran.  If the Adjudication Officer (AO) approves a proposal to sever service connection (pt. VI, par. 9.12), notify the veteran by individually composed letter.  Thoroughly explain the proposed action, the reason for it and the proposed effective date.  Include statements concerning the claimant's basic rights to present evidence, request a hearing and have representation.  Advise the person the present payment will continue during the time allowed for him or her to exercise those rights.  NEVER inform the veteran or service organization of a contemplated severance before it is approved by the AO.





	(1)  If evidence shows a probability of disability pension entitlement, include this information in the notice of the proposed severance.  Request any dependency, employment and income information considered necessary.





	(2)  Authorize payment of increased compensation if severance of service connection is proposed for one or more disabilities but the remaining service-connected disabilities have increased in severity.  Notify the veteran of the proposed severance action, the increased evaluation and any reduction which will result from the severance action.





	c.  Controlling the Issue.  Continue the existing end-product control and establish a pending end product 600 with suspense date 65 days from the date the letter is released.





	d.  Evidence Submitted Prior to Final Rating Action.  If the veteran submits evidence within the time allowed, refer it to the rating board for action in accordance with part VI, paragraph 9.15.





	e.  No Evidence Submitted.  If the veteran does not submit evidence within 60 days, refer the case to the rating board for severance action under 38 CFR 3.105(a).
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	f.  Action on final 38 CFR 3.105(a) Rating.  The rating board will expedite action on evidence when it is received or at the end of the 60-day predetermination notification period, whichever comes first.





	(1)  If a final rating decision severs service connection under 38 CFR 3.105(a), authorization will amend the veteran's award to discontinue payment for the condition(s) no longer service connected effective the first day of the month following the month the 60-day final notification period expires (38 CFR 3.500(r)).





	(2)  Notify the veteran of this action by individually composed letter and inform him or her of the right to initiate appeal proceedings by filing a notice of disagreement.





	(3)  If service connection is severed for the only rated disability or for all disabilities, prepare an amended award by entering the rating data on the 301 Screen, completing the 403 Screen using reason code 06 and suppressing the letter (an individually composed letter is required).





	(4)  If service connection is severed for one or more but not for all compensable disabilities and the veteran is entitled to reduced benefits, including a change to pension in accordance with paragraph 20.04, prepare an amended award using reason code 34 (code 30 if changed to pension) showing the reduced entitlement and rating data reflecting the severance.  See part VI, paragraph 9.16 concerning final rating.





	(5)  If service connection is severed for one or more service-connected disabilities but the evaluation of other service-connected disabilities is increased sufficiently to warrant an increased combined evaluation, prepare an amended award to authorize increased benefits.  The increase is effective the date of receipt of the claim for increase or the date of entitlement, whichever is later (38 CFR 3.400(o)).  Reduction of compensation as the result of the severance action will be effective the first day of the month following the month the 60-day final notification period expires.





	(6)  If an increased evaluation of the remaining service-connected disabilities does not change the combined evaluation, enter the rating data by amended award processing.  Notify the veteran of the rating decision in an individually composed letter and advise him or her of the right to appeal the decision.





	g.  Notification to Vocational Rehabilitation and Counseling Activity and Medical Administration 


	Service





	(1)  Send a copy of the letter to the Vocational Rehabilitation and Counseling activity for appropriate action if evidence indicates the veteran is in Chapter 31 training.





	(2)  Send a copy of the letter to the Chief, Medical Administration Service, at the clinic servicing the regional office for updating treatment eligibility records.





If the veteran is hospitalized at VA expense, refer to paragraph 18.10 for instructions concerning change of status notification and use of VA Form 21-653.









































25-I-2





�
May 11, 1993	M21-1, Part IV


		Change 28





25.03  REDUCTION IN DISABILITY EVALUATION





	a.  General.  Part VI, paragraphs 9.01, 9.02 and 9.03 explain rating procedures for reducing a previously assigned evaluation.  Rating decisions govern the type of award action, if any, taken by authorization.  If a proposed rating will reduce payments to a veteran, send the 60-day predetermination notice required under 38 CFR 3.105(e) and (f) during the month the rating decision is signed.  This is necessary to allow reduction or termination on the future effective date assigned by the rating (38 CFR 3.501(g)).





	b.  Predetermination Notice to the Veteran.  Refer to chapter 9 for general instructions concerning due process.





	(1)  If the evidence shows a probability of pension entitlement as the greater or sole benefit, concurrently request any dependency, employment and income evidence necessary to establish entitlement.





	(2)  If the proposed reduction is based solely on a change in the criteria for evaluating disabilities, inform the veteran of the basis for the new evaluation.  Do not infer the reduced evaluation is due to improvement in the physical conditions.





	c.  Hearing Request Received Within 30 Days.  Give these hearing requests scheduling priority.  Notify the claimant in writing at least 10 days in advance of the scheduled hearing.  The claimant can agree to waive the advance notice requirement.





	d.  Appeal.  Proposed adjustments cannot be appealed.  Only a final action may be appealed.  Explain this in writing to a veteran who files a notice of disagreement before a final decision is made.  If the notice is received during the last 10 days of the 60-day period, explain it in the final notice rather than sending a separate letter.  If the veteran submits supporting evidence with a notice of disagreement, refer the evidence to the rating board.  There is no need to explain the notice is premature until the rating board makes a decision on the new evidence.





	e.  38 CFR 3.105(e) Procedures.  Take the following actions on a final rating prepared under 38 CFR 3.105(e):





	(1)  Reduced to Not Less Than 10 Percent.  Enter the future rating data on the 301 Screen as part of the amended award based on those data.  Using reason code 34 on the first award line, enter the reduced rate effective as of the future date established by the rating, i.e., the first day of the month following the expiration of the 60-day notice.





	(2)  Reduction to Noncompensable Evaluation.  Enter the rating data on the 301 Screen as part of the amended award.  Complete the 403 Screen using reason code 05, effective the first day of the month in which the reduced evaluation is effective.  If the rating contains a severance under 38 CFR 3.105(d) and a reduction under 38 CFR 3.105(e), and the action reduces the combined evaluation to a noncompensable level, prepare the amended award using reason code 34.





	(3)  Inapplicability of 38 CFR 3.105(e).  Do not apply 38 CFR 3.105(e) if reducing or terminating awards in the following instances:
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	(a)  If the account is in suspense, reduce or discontinue it according to the facts found (38 CFR 3.500(a)) but not earlier than the date of last payment (38 CFR 3.105 and 3.665(d)).





	(b)  If the combined evaluation is unchanged because of an offsetting increase in the evaluation of another disability (pt. VI, par. 9.05).





	(c)  If the combined evaluation is increased (pt. VI, par. 9.05).





	f.  Retirement Pay.  If the veteran waived all or a portion of retirement pay to receive disability compensation, the retirement pay will be adjusted or resumed accordingly by the military finance center on receipt of the data exchange transaction generated by the award action.  Notice is automatically generated if special law code 06 is used on the award.





	g.  Evidence Received After Final Rating Prepared but Prior to Effective Date of Reduction.





	(1)  If the rating board decides the evidence establishes a need for reexamination, prepare an amended award to continue the rate previously in effect (use reason code 00). Correct the rating data on the 301 screen and maintain end-product control for receipt of the reexamination.





	(2)  If the rating board prepares a new rating decision restoring the prior evaluation(s), prepare an amended award to cancel the scheduled reduction.  As the effective date, use the earlier of the first day of the current month or the first day of the month the canceled reduction was scheduled.  Use reason code 33 if taking award action after the effective date of the canceled rating, otherwise use 00.  Annotate the award document "New rating (date) cancels prior rating (date)."





	(3)  If the rating board prepares a new rating decision partially restoring the prior evaluation(s), prepare an amended award reducing the award effective the last day of the month in which the 60-day period expires after the veteran is notified of the FINAL rating action.





	h.  Final Notification.  When the rating board makes the final decision:





	(1)  Send the claimant written notice even if the proposed decision is reversed.  Clearly explain the decision, the effective date and the reason for the decision.  Provide procedural and appellate rights.





	(2)  Send a copy of the letter to the Vocational Rehabilitation and Counseling activity for appropriate action if evidence indicates the veteran is in Chapter 31 training.


















































25-I-4





�
May 20, 2004					M21-1, Part IV


								     Change 198


SUBCHAPTER II.  IMPRISONMENT





25.04 IMPRISONMENT IN PENAL INSTITUTIONS





	a.  Discontinuance or Reduction Because of Imprisonment.  Reduce payments of compensation (38 CFR 3.665) and discontinue payments of pension (38 CFR 3.666) to a payee as provided in this paragraph.  The following provisions apply equally for reducing compensation or discontinuing pension payments to an imprisoned veteran, surviving spouse, child or parent.  See paragraph 26.04.  





NOTE 1:  When reducing compensation or discontinuing pension because of incarceration, review the BDN M21 screen to determine if any educational benefits are being paid which also require adjustment.  If educational benefits are being paid, furnish the Regional Processing Office (RPO) of jurisdiction with a copy of the official notice of imprisonment on which the adjustment of disability benefits was based.





NOTE 2:  See paragraph 25.09d concerning payment of clothing allowance during incarceration.





NOTE 3:  A veteran is not subject to reduction of compensation and pension benefits while incarcerated in a foreign prison.  However, if a veteran is transferred to a Federal, State, or local penal institution in the U.S. to serve the remainder of the sentence, he/she is subject to reduction of compensation and pension benefits under 38 U.S.C. paragraphs 5313 and 1505.  The effective date of reduction is the sixty-first day of incarceration.





	(1)  Unofficial Notice.  If VA receives unofficial notice that a veteran in receipt of disability benefits is imprisoned, send an individually composed letter to the veteran or veteran’s fiduciary at the last address of record informing him or her of the information received and the action required.  Cite the applicable statutory authority (38 U.S.C. 1505 or 5313).  In addition, send VA Form 21-4193, "Notice to Department of Veterans Affairs of Veteran or Beneficiary Incarcerated in Penal Institution," to the appropriate authorities requesting information concerning the incarceration.





	(2)  Official Information -- Discontinuance of Pension.  Discontinue pension payments effective the 61st day of imprisonment (use termination reason code 28) if official information is received showing:





	(a)  Conviction of a felony or misdemeanor and





	(b)  Imprisonment in a Federal, State, or local penal institution exceeding 60 days.  This includes any period of incarceration representing initial confinement following conviction or reincarceration for parole violation.





	(3)  Official Information - Reduction of Compensation.  Reduce compensation payments following incarceration for more than 60 days following conviction of a felony committed after October 7, 1980.  This also applies to a veteran or beneficiary serving a period of incarceration after September 30, 1980, if compensation or DIC is awarded after that date.  Pay the full amount of any benefit due for periods prior to October 1, 1980.





	(a)  Reduce compensation payments to the 10 percent rate for any veteran with an evaluation of 20 percent or greater.  Reduce payment to one half of the 10 percent rate for a veteran with a disability evaluation of less than 20 percent, a zero percent combined evaluation with (k) or a statutory (q) rate and for any payee in receipt of DIC or death compensation.  If the 10 percent rate is an odd dollar amount, the incarceration rate will end in $.50.   Reduce the award using reason code 28, effective the 61st day of imprisonment when official information is received of:





	1.  Conviction of a felony and





	2.  Imprisonment in a Federal, State, or local penal institution exceeding 60 days.  This includes any period of incarceration representing initial confinement following conviction or reincarceration for parole violation.





Do not reduce payments for any period during which the payee is participating in a work-release program, residing in a halfway house or under community control.





(c)  Establish a type 1 withholding for the amount of compensation not payable during incarceration.
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	(4)  Liaison with Penal Institutions.  To enable compliance with the provisions regarding the incarceration of VA benefit recipients, each regional office will establish and maintain a liaison with the State correctional authority and with any Federal penal institution within the regional office's jurisdiction to provide systematic notification of incarceration of VA beneficiaries in receipt of either compensation, pension or educational benefits on or after October 1, 1980.  Advise the authorities of the importance of notifying VA on a timely basis to avoid the necessity of creating overpayments.





	(5)  Suspended Sentence, Confinement Awaiting Trial, etc.  The counting to the 61st day begins only with the first full day of imprisonment following conviction.  For example, if a veteran was convicted on May 30 and remains in custody, begin counting on May 31.  Confinement awaiting trial or for examination or treatment does not warrant termination of pension benefits.  





	(6)  Notice of Discontinuance or Reduction to Payee.  A claimant is entitled to due process before reduction or termination of benefits.  Cite the applicable statutory authority (38 U.S.C. 1505 or 5313) in the predetermination notice.  Include information about the dependent's rights to an apportionment and other information as applicable.  If the address of the dependents is available, develop for an apportionment with them at the same time the payee is notified.  Inform the payee VA may resume payments effective the date of release from prison if notice of release is received within 1 year of that date.  If notice is not received within 1 year of the release date, VA may only pay from the date the notice is received (38 CFR 3.665 (i) and 3.666 (c)).





NOTE:  Make an entry in the INCARCERATION IND field of the M15 Screen using the CORR command in conjunction with amended award action.  Enter YES to identify any pension case if the benefit is apportioned and for any compensation or DIC case reduced due to incarceration.  Enter NO on release from incarceration.





	b.  Veteran Imprisoned





	(1)  Veteran Entitled Only to Pension.  If an imprisoned veteran is married or has children, advise the veteran or veteran’s fiduciary in the predetermination notice VA may apportion benefits to any of these dependents on receipt of a claim from the veteran, veteran’s fiduciary, or the eligible dependents.





	(a)  The income of the dependents must not exceed the income limits applicable to payment of Improved Pension death benefits.





	(b)  The apportioned award cannot exceed the lesser of the death pension rates payable under the Improved death pension law or the amount the veteran was receiving at the time of imprisonment.





	(c)  Apportioned awards are effective the first day of the veteran's nonentitlement provided the claim is received within 1 year from that date or later date of notice.  If the request is later than 1 year, authorize the apportionment as of the date of claim.  Offset the award by the amount of prior payments to the veteran over the same period, if any, and pay the differential rate for that period.





	(2)  Veteran Entitled to Compensation.  Disability compensation payments are subject to reduction under 38 CFR 3.665. 





	(a)  If a veteran without a spouse or child is entitled to compensation and pension, award the reduced compensation rate specified in subparagraph a(3) above effective the date of termination of the pension entitlement using reason code 28.  No formal election is needed (38 CFR 3.666(d)).  See paragraph 20.04.





	(b)  If the veteran has a spouse or children, use the predetermination notice to inform the veteran or veteran’s fiduciary VA may apportion the pension benefits to them if the veteran or veteran’s fiduciary advises in writing he or she desires this.  Furnish the veteran or veteran’s fiduciary an explanation of the effect of electing compensation and how such an election would reduce the amount available for apportionment.  If the veteran or veteran’s fiduciary requests compensation, award it from the date the veteran or veteran’s fiduciary requests VA to take such action.
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	(c)  On receipt of a request for an apportionment, either from the veteran or a dependent, undertake development necessary for consideration of the apportionment under 38 CFR 3.666.





	(3)  Preparation of Record-Purpose Pension Award and Apportioned Award.  If an apportionment is authorized, prepare a record-purpose award to the veteran under special law code 05 (pt. V, par. 6.09).  For these cases, the veteran's disabilities, income and net worth are considered static during imprisonment.





	(a)  In cases of pension entitlement only, withhold the full amount of disability pension (type 1) from the 61st day of imprisonment.





	(b)  Continue the income data last entered on the veteran's award and the pension rate they justify.





	(c)  Prepare the apportionee award in the same manner as any other apportionee award (par. 19.02) except the complete income information for an apportionee spouse and the children in Improved Pension cases is entered on the apportioned award.  Although not for entry, these data are for ready-reference review required on receipt of the annual income questionnaire issued on these cases for special handling (par. 29.01f(2)).





	Example:  Veteran in receipt of Improved Pension at monthly rate of $830.00 (based on IVAP of $1,800) until 10-14-91, the 61st day of imprisonment.  Request for apportionment received establishing the spouse's income as $900 which would warrant a death pension rate of $547.00 requiring award data as follows:





Veteran's Award-Payee 00





403





					DISABILITY/DEATH AWARD		11-20-91





FILE NUMBER			END PRODUCT		NAME





DATE		RSN	TOTAL		WITHHOLD		DED-OFFSET	RATE	EC	DISAB	INC			DEP		SH		SLC





10-14-91		27	830.00		1-830.00							0000	2L	PT		1800	12-00			05





12-1-91		37	867.00		1-867.00														12-00





1-5-92		24	762.00		1-762.00														11-00





3-8-93		24	657.00		1-657.00														10-00





Apportionee Award-Payee 10





403





								DISABILITY/DEATH AWARD						11-20-91





FILE NUMBER							END PRODUCT						NAME





DATE		RSN	TOTAL		WITHHOLD		DED-OFFSET	RATE	EC	DISAB	INC		DEP		SH		SLC





10-14-91		00	547.00										547.00	2L			900		12-12





12-1-91		37	571.00										571.00						12-12





1-5-92		24	466.00										466.00						11-11





3-8-93		24	338.00										338.00						10-10
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Enter child data for this award in accordance with part V, paragraph 5.03.





NOTE:  Complete income data are not required for input on either award.





	(4)  Apportionment of Compensation Award.  Compensation not payable to a veteran during incarceration may be apportioned to the veteran's dependents.  Notify the dependents of their right to an apportionment if there is evidence of their existence and their address is available.





	(a)  The amount of compensation not paid to the veteran may be apportioned to the veteran's spouse, children and dependent parents.





NOTE:  No apportionment may be made to or on behalf of any person incarcerated in a Federal, State or local penal institution for conviction of a felony.





	(b)  Do not make the effective date of any apportionment earlier than the 61st day of the beneficiary's imprisonment.





	(c)  In determining individual need, consider such factors as the claimant's income and living expenses, the amount of compensation available for apportionment, the needs and any expenses of other claimants, as well as special needs of any claimant.





	(d)  Advise a dependent granted an apportionment that the apportionment is a special apportionment granted only for the period of the beneficiary's incarceration.  Inform the dependent that the apportionment is subject to immediate discontinuance on the incarcerated person's release or participation in a work-release or halfway house program.  Also tell the dependent if he or she and the incarcerated person do not live together when the incarcerated person is released or participates in a work-release or halfway house program, the dependent may submit a new claim for apportionment.





	(e)  On release from incarceration, discontinue the apportionee award effective DLP provided the veteran is reunited with the apportionee.  Presume the veteran and the apportionee are reunited unless there is evidence to the contrary.  Restore the incarcerated person's award at the earliest applicable date providing payment of all available amounts withheld from the date of release that were not apportioned.  Pay the full rate of compensation effective the date of discontinuance of any apportionment.





	(f)  On release from incarceration, if the veteran is not reunited with all dependents granted an apportionment, do not include any additional amount payable by reason of dependents not reunited in the veteran's award.  Reduce the award to the dependent not reunited to the additional amount payable for the dependent until a claim for an increased apportionment is received.  Do not continue an apportionment to a dependent parent beyond the end of incarceration unless the veteran is incompetent and the provisions of 38 CFR 3.452(c)(1) and (2) apply.





	c.  Imprisonment of Dependent





NOTE:  See paragraph 26.04 concerning death pension adjustments.





	(1)  Discontinuance for Excess Income.  If the veteran's entitlement to pension under the applicable income limitation is contingent on a sole dependent who is imprisoned in excess of 60 days following conviction, discontinue benefits (reason code 11) effective the first day of the month after the month the 61st day of imprisonment occurs.





	(2)  Reduction in Pension Rate.  If payments are made to a veteran with one or more dependents and a dependent is imprisoned for a period in excess of 60 days, amend the veteran's award to reflect the rate payable as if the imprisoned dependent did not exist.  The effective date is the first day of the month after the month the 61st day 
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of imprisonment occurs.  Use reason code 28.  In Improved Pension cases, ignore any income of the imprisoned dependent and recompute the countable income.





	d.  Imprisonment of an Apportionee.  If a dependent receiving an apportioned share of a veteran's award is imprisoned for more than 60 days, discontinue the apportionee's award as provided in subparagraph a above.  Amend the veteran's award to reflect the rate payable as if the dependent did not exist, or discontinue it as provided in subparagraph c above.





	e.  Resumption of Pension Payments on Release.  If current entitlement exists, resume pension payments on release from incarceration as provided below: 





NOTE:  If the benefit previously paid was either Section 306 or Old Law pension, resume those benefits (if entitlement exists) on discharge in the absence of an election of Improved Pension benefits.





	(1)  No Apportionment During Imprisonment.  If a veteran's pension benefits were not apportioned during imprisonment, resume payments to the veteran effective the date of release if notice is received within 1 year from that date.  If VA does not receive notice within the 1-year period, resume pension payments effective the date notice is received.  If the veteran received compensation while imprisoned and VA receives notice of release within 1 year of the release date, use the date of release as the effective date to authorize pension if it is the greater benefit.  If the notice is received more than 1 year after the release date, use the date it is received to grant the greater benefit.   See paragraph 20.04.





	(2)  Award Apportioned During Imprisonment.  Discontinue the award to the apportionees effective the last day of the month in which notice of release is received.  Pay the veteran the difference between the total entitlement and the apportionee's payments during the overlapping period until termination of the apportionee's award.





	(3)  Release of Imprisoned Dependent.  If an imprisoned dependent is released, any resumption or increase in the veteran's pension benefit because of the release is effective the date of release if notice is received within 1 year from that date; otherwise, any resumption or increase is effective from the date such notice is received.
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SUBCHAPTER III.  FAILURE TO REPORT FOR EXAMINATION





25.05  FAILURE TO REPORT FOR EXAMINATION





	a.  General.  38 CFR 3.655(a) requires VA to discontinue a veteran's disability compensation or pension payments if the veteran fails to report for a VA examination without adequate reason.  If the rating board finds evidence is insufficient to support continued payment because a veteran failed to report for examination, the board will prepare a memorandum rating proposing a reduced evaluation.  (See pt. VI, par. 9.10.)  Authorization will send the veteran a predetermination notice of the proposed action (38 CFR 3.103(b)), establish a 600 end product with a suspense date 65 days from the date of the notice and continue current payments.





NOTE 1:  If a claimant had good cause for not reporting for a required examination, adverse action is prohibited.  Examples of good cause include, but are not limited to, the illness or hospitalization of the claimant or death of a family member.  The term "examination" includes periods of hospital observation required by VA.  If a veteran fails to report for an examination, follow the provisions in this paragraph.  If a veteran furnishes a good reason for not having reported, the rating board will defer action and reschedule the examination.  Notify the veteran that failure to report for the rescheduled examination will be cause for immediate termination or reduction of payment.





NOTE 2:  A veteran has no legal right to be accompanied by counsel at an examination nor does he or she have the right to record an examination.  Failure to report for an examination because VA did not permit attendance by counsel or recording of the examination will not be considered good cause.





NOTE 3:  If a VA medical facility advises that mail notifying a veteran of a scheduled VA examination has been returned because the Postal Service reported the letter was undeliverable at the address provided, review the file and BDN to determine whether an error occurred in the addressing, if a more recent address is of record, or if a valid address is available from non-VA records, such as from telephone directory assistance.  If  the veteran receives VA benefits via DD/EFT, send a letter asking the financial institution to furnish the veteran's current mailing address.  See M21-1, Pt. IV, chapter 31, addendum B for sample language.  If a better address is identified, request the VA medical facility to reschedule the examination and notify the veteran at the new address of the pending examination.  If a better address cannot be obtained, follow the procedures in subparagraphs c(2) or d(2) below.





	b.  Initial Action.  Promptly refer any notice that a veteran failed to report for a scheduled examination to the rating board except when a better address is found as in Note 3 above.  Based on the evidence of record, the rating board will either make a formal decision or prepare a memorandum rating proposing to reduce the evaluation.





	c.  No Static Disabilities





	(1)  If a veteran fails to report for a scheduled VA examination without good cause and he or she has no static disabilities or protected evaluations, the rating board will prepare a "Failure to Report" rating.  They will indicate in the reasons and bases section of the rating: "The veteran failed to report for a review examination and there are no static disabilities".  If such a rating is prepared, send the veteran a predetermination notice advising that VA must stop compensation payments because he or she did not report for the scheduled examination and the evidence is not sufficient to justify continued entitlement.  Include the proposed stop date which will be no earlier than the first day of the month following the end of the 60-day predetermination period.  In the letter furnish due process rights and ask the veteran to respond promptly if he or she is now ready to report for the examination.





	(2)  If the veteran has not responded when the 60-day predetermination period has expired, suspend the award using reason code 17 and send a final notice to the veteran including procedural and appellate 
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rights.  If the predetermination notice is returned because the Postal Service reports the mail cannot be delivered and a better address cannot be obtained (see Note 3 above), take action in accordance with this subparagraph and send the final notice to the last known address.  If a better address is identified, send the veteran another predetermination notice as in subparagraph (1) above.





	d.  Static Disabilities





	(1)  Preadjustment Action.  If a memorandum rating proposes a reduced evaluation for one or more disabilities but shows the veteran has one or more static disabilities or protected evaluations, send a predetermination notice to the veteran advising that VA intends to reduce compensation payments to the rate payable for static or protected disabilities because he or she failed to report for the scheduled examination of nonstatic disabilities.  State the nonstatic disabilities and list each static or protected disability with the corresponding evaluation and the proposed new combined evaluation.  Provide the proposed effective date of reduction which will be no earlier than the first day of the month following the end of the 60-day predetermination period.  Include information about due process rights and ask the veteran to notify VA promptly if he or she is now ready to report for the examination.





	(2)  Veteran Fails to Respond.  If there is no response within 65 days, reduce the award effective the date indicated in the predetermination notice or the date of last payment, whichever is later (38 CFR 3.655(c)(2)).  After the award has been processed and the veteran has been informed of the action taken, promptly refer the file to the rating board for the preparation of a rating which will code all disabilities with their new, continuing, and combined evaluations.  (If the predetermination notice was returned because the Postal Service reports the mail cannot be delivered and a better address cannot be obtained (see Note 3 above), take action in accordance with this subparagraph and send the final notice to the last known address.)





NOTE:  Normally the new combined evaluation will be the same as that shown in the memorandum rating.  However, if the rating board proposes to lower the combined evaluation more than originally proposed in the predecision memorandum, another predetermination notice is needed before reducing the award to the new combined evaluation.  In this case, reduce the award as indicated in the original predetermination notice and send another letter informing the veteran of the proposed additional reduction.





	e.  Failure to Take Timely Action.  Adjustments due to a veteran's failure to report for a scheduled examination are always made in the future.  This is the case even if control of the issue is lost and payments are continued beyond the normal due process period.  Never stop or reduce a veteran's payments effective a date earlier than the date of last payment solely because a veteran failed to report for a scheduled examination.





	f.  Veteran Requests a Hearing.  The predetermination notice of due process rights advises the veteran of the right to request a hearing before the proposed reduction or suspension.  If the veteran's request for a hearing is received within 30 days of the date of the predetermination notice letter, do not adjust the award until:





	(1)  The hearing is held, any evidence developed as a result of the hearing is received, and a final decision is made or





	(2)  The veteran fails to appear at the hearing without good cause.





	g.  Veteran Ready to Report for Examination.  Defer award action if notice is received the veteran is willing to report for examination before the award is reduced or suspended under paragraphs c or d above.  Refer the case to the rating board for the preparation of a new examination request.  Notify the veteran the examination will be rescheduled and if he or she again fails to report, benefit payments will be reduced or 
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suspended immediately.  If the veteran fails to report for the rescheduled examination, suspend or reduce to the rate payable for the static evaluations and furnish contemporaneous notice to the veteran.





	h.  Award in Suspense for 6 Months.  VA Form 20-6560, "Notice of Benefit Payment Transaction," with message code 615, "Account in Suspense 6 Months or More," generates after a veteran's award is in suspense for 6 months due to failure to report for a scheduled examination.  If the veteran did not indicate a willingness to report for the examination or object to the suspension of the payments, stop the award DLP using reason code 17 without further notice to the veteran.  Take no end product credit for this action.  The final end product taken when suspending the award includes credit for this action.





	i.  Retired Pay Cases.  If the veteran receives military retired pay, action to suspend or stop compensation benefit payments generates a notice to the appropriate service department finance center.  The service department will adjust the veteran's retired pay.  If the veteran later reports for the examination and compensation payments are to be resumed or increased, follow the procedures in paragraph 21.06 concerning awards in retired pay cases.





	j.  Abandoned Claims.  Under 38 CFR 3.158(b), a veteran who, without adequate reason, fails to report for a scheduled examination within 1 year of the date he or she was notified of the request, gives up the right to benefits based on the claim involved.





	(1)  If the veteran indicated a willingness to report for a rescheduled examination but did not report, consider the claim abandoned 1 year from the date of the rescheduled examination.





	(2)  If the veteran does not indicate a willingness to report for a rescheduled examination, consider the claim abandoned 1 year from the date the original examination was to have been held.





	(3)  If a claim was considered abandoned for failure to report for a scheduled examination and the veteran subsequently agrees to report for the examination, award benefits from the date of receipt of a new claim if the veteran reports for the newly scheduled examination within 1 year of the date of notice to report (38 CFR 3.655(f)).





	k.  Pending Claims.  See part V, paragraph 10.03.





Incompetent Veterans.  See paragraph 17.19.
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SUBCHAPTER IV.  ADJUSTMENTS FOR DEPENDENTS 





25.06  ADDITIONAL COMPENSATION FOR DEPENDENTS





	a.  General.  Annotate award documents to explain awards authorizing or discontinuing the additional compensation paid for dependents under 38 CFR 3.4(b)(2).  See part V, paragraph 6.06 for dependency code entry requirements.  Notify the VR&C Division of the change if the veteran is training under 38 U.S.C. Chapter 31.





	b.  Award or Increase.  The provisions of 38 CFR 3.401(b) govern the effective dates for additional compensation for dependents.  The provisions of 38 CFR 3.109 govern the time limits for receipt of any substantiating evidence requested.  Use reason code 26 for an award line adding a dependent or code 27 if simultaneously authorizing an apportionment.





	(1)  If an original claim shows the existence of a dependent and proof is timely received, pay the additional compensation from the commencing date of the veteran's award, subject to the provisions of subparagraph (3) below.





	(2)  If a veteran is initially rated 30 percent or more disabled, notify the veteran about possible additional entitlement on account of dependents and explain the evidence needed to establish relationship or, in the case of a parent, dependency.  If the necessary evidence is received within 1 year of the date of the rating decision notification, pay the additional compensation from the effective date of the qualifying evaluation or the date dependency arose, whichever is later (38 CFR 3.401(b)(3)).





	(3)  If a veteran marries, has or adopts a child or has parents become dependent on him or her after the effective date of the qualifying evaluation, pay the additional compensation from the date of the event if evidence is received within 1 year of the event.  If the evidence is received more than 1 year after the event, do not pay additional compensation for any period prior to the date of receipt of the claim (38 CFR 3.401(b)).





NOTE:  For a dependent parent, the date of event is the date dependency arose.





	c.  Reductions





	(1)  Reduction in Rating or Severance of Service Connection.  If a claim for additional compensation for dependents is pending or received while a proposed reduction under 38 CFR 3.105(e) or severance under 38 CFR 3.105(f) is pending, continue adjudicating the claim.  The provisions of 38 CFR 3.501(g)(2) allow payment of additional compensation until the actual reduction occurs.





	(2)  Change in Dependency Status.  Procedures concerning reductions due to a change in a dependent's status are discussed elsewhere in this manual.  Some common occurrences are listed below with the appropriate references.





	(a)  Death of a dependent.  See paragraph 25.07.





	(b)  Divorce.  See paragraph 25.07.
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	(c)  Cessation of dependency of a parent.  See paragraph 13.15b.





	(d)  Unscheduled discontinuance of school attendance of child over age 18.  See paragraph 14.03h.





	(e)  Marriage of a child.  See paragraph 25.07.





	d.  Notification.  Notify the veteran of any adjustment to his or her disability compensation award because of dependency changes.  Separation or estrangement does not affect an award unless the spouse files a claim for an apportionment.  Do not mention this contingency in a notice of an increased award.





	e.  Awards Subject to Offset or Recoupment.  See paragraph 20.34.





25.07  ADJUSTMENT FOR LOSS OF DEPENDENT





	Under the provisions of 38 U.S.C. 5112(b)(2) (38 CFR 3.660(a)(2)), the effective date of reduction or termination of compensation, DIC and Improved Pension cases SOLELY because of the loss of a dependent by reason of marriage, annulment, divorce or death, is the last day of the month in which the event occurs.  Award adjustments do not require predetermination notice if the evidence or information is provided by or on behalf of the beneficiary.





NOTE:  The end-of-year rule still applies in Section 306 and Old Law cases and in other benefit programs in which the dependency loss occurred before October 1, 1982.





	a.  Applicable to Primary Awards.  The end-of-month rule on loss of a dependent applies to adjustments of primary (veteran or surviving spouse) awards, unless the loss was due to termination of the veteran and apportionee's marriage.





	(1)  Terminate an apportionee award to or for the "lost" dependent effective the first day of the month of the apportionee's marriage or death (par. 19.13c).





	(2)  In DIC cases, termination of the additional separate award to a child attending school or a helpless child over age 18 because of marriage or death does not affect the surviving spouse's primary award.





	b.  Reduction or Termination of Benefits Due to Loss of Dependent.  This rule applies only for determining the effective date of reduction or termination in a claimant's running award.  It does not apply if the loss of a dependent occurs before additional benefits are paid for the dependent or if loss of a dependent not in custody increases entitlement.





	(1)  Loss of Spouse by Death, Divorce or Annulment.  If the veteran loses a spouse by death, divorce or annulment, reduce or terminate the veteran's award effective the first day of the month following the month of the death, divorce or annulment.





NOTE:  For separations between a veteran and spouse, determine the effective date based on the "facts found" rather than "end-of-month" rule.
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	(2)  Child Dies or Marries.  If a child included as a dependent in the primary award dies or marries, reduce or terminate benefits effective the earlier of the following:





	(a)  The first day of the following month or





	(b)  The date of a previously scheduled reduction based on the child's 18th birthday, the schoolchild's 23rd birthday or the scheduled termination of school attendance.  However, if entitlement is based on school attendance and the child stops attending before marrying, reduce or terminate the first day of the month following the month during which the child last attended school (38 CFR 3.667(c)).





	(3)  Application of 38 CFR 3.551(b) and (c).  The provisions of paragraph 18.15 apply for an unscheduled loss of a dependent under Section 306 and Old Law.  Improved Pension benefits to a veteran without dependents are not reduced because of hospitalization (A&A benefits are reduced under 38 CFR 3.552).  Improved Pension benefits to a veteran without dependents are reduced because of domiciliary and nursing home care.  If an Improved Pension veteran, receiving VA-furnished domiciliary or nursing home care, incurs an unscheduled loss of an only dependent, reduce the veteran's pension to $90 the first day of the fourth month following the month of the unscheduled loss.





	(4)  Award Adjustment.  If the end-of-month rule is applied, enter the reduced rate or "None" effective the first of the following month with the reduced dependency code.  Use reason code 56 for loss of a spouse or dependent parent.  For loss of a child, use reason code 24 if the child is under age 18, 25 if a schoolchild or 54 if a helpless child to ensure proper automatic adjustment of school/helpless counters during routine master record audit processing.





	c.  Loss of Dependent-Apportionee.  The end-of-month rule applies to the total award amount paid to both the veteran or surviving spouse as the primary beneficiary.  On a dependent's marriage or death the apportioned share awarded to or for that dependent is subject to termination the first day of the month of marriage (38 CFR 3.500(n)(1)) or death (38 CFR 3.500(g)(1)).  Amend the primary award to reflect this loss of dependent using the end-of-month rule.





	(1)  On the dependent's divorce or annulment of the marriage to the veteran, the apportioned share awarded to or for that dependent is subject to termination the end of the month (or end of the year) of divorce or annulment (38 CFR 3.501(d)).





	(2)  If the lost dependent was the only apportionee, use a stop award action to terminate the apportioned award unless an amended award action is otherwise required part V, paragraph 12.01c.  Amend the primary award to include the apportioned amount, the lost dependent under "this" dependency code and zero out the type 1 withholding effective the date the apportionee award is terminated.  Reduce or terminate the primary award under the end-of-month rule as provided in subparagraph (a) above.





	(3)  Redetermine apportionment entitlement for other dependents.  Apply the provisions of 38 CFR 3.451 as the circumstances require, considering the total entitlement, including any additional amount paid for the lost dependent, under the end-of-month rule.
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	EXAMPLE 1:  Veteran, evaluated 100 percent disabled, receiving $1730 monthly.  Apportioned award of $390 being paid to estranged spouse and five children, under payee 10.  Spouse and veteran divorced 12-8-92.  DLP is 2-1-93.  Adjust payee 10 award to pay the children's withholding rate ($287) from the termination date, 1-1-93, to DLP.





	EXAMPLE 2:  Widow (Payee 10, dependency 12/11), with Child A born 9-6-76 in her custody, receiving DIC of $721 (Pay Grade E-3) and Child B born 10-5-79 (Payee 11, dependency 12/81) receiving $97 apportioned share.





Situation A:  Child A (in custody) dies 12-12-92.  Adjustment:





Payee 10 Award





DATE		RSN	RATE	EC		DISAB	DEPEN	S H	INC		SLC	WITHHOLD	DED-OFFSET





 1-1-93		24		850.00					11/10						1  100.00


10-1-93		37		900.00					11/10						1  150.00


10-1-94		37		950.00					11/10						1  200.00


10-5-97		44		750.00					10/10						0  000.00





										Payee 11 Award





DATE		RSN	RATE	EC		DISAB	DEPEN	S H	INC		SLC	WITHHOLD	DED-OFFSET





1-1-93		44		100.00					11/81


10-1-93		37		150.00					11/81


10-1-94		37		200.00					11/81


10-5-97		24		000.00








Situation B:  Child B (not in custody) dies 12-12-92.  Adjustment:





									Payee 11 Award





Terminate award 12-1-92, reason code 22.





									Payee 10 Award





DATE		RSN	RATE	EC		DISAB	DEPEN	S H	INC		SLC	WITHHOLD	DED-OFFSET





12-1-92		27		818.00					12/12						 0  00.00


 1-1-93		44		850.00					11/11


10-1-93		37		900.00					11/11


 9-6-94		24		750.00					l0/10





	d.  Retroactive Increase Involved.  If increased disability or decreased income requires award adjustment retroactively from a date prior to the loss of a dependent, pay the veteran's surviving spouse the increased benefit including allowance for the lost dependent through the date of loss, e.g., date of dependent's death.





Award Letters.  Provide the payee contemporaneous notice of the reduced benefits and the reason for the deferred effective date for reduction or termination.
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SUBCHAPTER V.  AID AND ATTENDANCE - PENSION





25.08  AUTHORIZATION OF AID AND ATTENDANCE IN DISABILITY PENSION CASES





	a.  General.  The provisions of 38 CFR 3.351(c) govern entitlement to an additional allowance due to need for the regular aid and attendance (A&A) of another person.  Consider veterans receiving or entitled to receive disability pension under 38 U.S.C. 1521 in need of regular A&A if they are patients in a nursing home because of mental or physical incapacity.





	b.  Definition of a Nursing Home for A&A Under 38 CFR 3.351(c)(2).  38 CFR 3.351(c)(2) allows payment of the additional A&A allowance without a rating decision if a veteran entitled to disability pension is a patient in a facility that meets the 38 CFR 3.1(z) definition of a nursing home.  38 CFR 3.1(z) defines a nursing home as:





	(1)  Any extended care facility which is licensed by a State to provide skilled or intermediate-level nursing care,





	(2)  A nursing home care unit in a State veteran's home which is approved for payment under 38 U.S.C. 1742 or





	(3)  A VA nursing home care unit.





	c.  Identification of Facilities Qualifying Under 38 CFR 3.1(z)





	(1)  Maintain a current list of extended care facilities licensed to provide skilled or intermediate-level care by the State licensing or certification authority.  If an additional facility is added by the licensing authority through development of a claim or otherwise, annotate the listing to show the facility's status as a licensed skilled or intermediate-level care nursing home and the date of recognition by the licensing authority.





	(2)  Maintain a current list of State veterans home facilities approved for the nursing home care per diem rate and a listing of VA nursing home care units.  The Medical Administration activity at VA medical centers provides these lists.





	(3)  Use the facilities identified by the State licensing or certification authority and by the Medical Administration activity as the exclusive basis for consideration as a nursing home.





	d.  Authorization Grant of A&A Based on Nursing Home Status.  Grant A&A based on patient status in a nursing home if the facility meets the criteria listed above and a responsible official of the facility states the claimant is a patient in the facility because of a mental or physical disability.  Placement in a VA nursing home care unit or placement under VA contract establishes status as a patient because of a mental or physical disability.





	(1)  If an A&A claim based on patient status in a qualifying facility cannot be granted, develop the claim to establish a factual basis for rating.





Unless entitlement to the A&A allowance in Section 306 and Old Law pension
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cases arose on or before December 31, 1978, the veteran must elect Improved Pension to receive this added benefit.





	e.  Nursing Home Patient Status Established.  If evidence establishes a veteran's nursing home patient status and there are no concurrent issues requiring a rating decision, enter the effective date of the allowance of A&A in the A/A FROM TO field on the 401 Screen (pt. V, par. 5.08).  Prepare the award on the 403 Screen entering PT-A/A in the DISAB field to authorize A&A without a rating (pt. V, par. 6.08c).  Annotate the award document to show "aid and attendance 38 CFR 3.351(c)(2)."  If a period of VA or non-VA hospitalization results in a discharge of the veteran within 90 days as a patient to a facility which meets the criteria of subparagraph b above, authorize A&A without a rating decision from the date of hospital admission subject to the effective date provisions of 38 CFR 3.401.  See paragraph 20.05d on conditional elections.





	f.  Rating Required.  A&A entitlement for a veteran requires a rating in all compensation cases.  A rating decision is also required if a veteran does not meet the requirement of patient status in a qualifying facility as explained above or to establish entitlement from the date of hospital admission when the immediately preceding period of hospitalization exceeded 90 days.





	g.  Discharge From Nursing Home.  Although there is a presumption the disability which required placement in nursing home patient status requires the aid and attendance of another person despite discharge, continued entitlement requires a rating decision.  (See par. 9.22.)





NOTE:  This also applies to Section 306 or Old Law pension cases as the A&A rate is not protected if a person no longer has disabilities which meet the required rating criteria or, in the case of a Section 306 pension recipient, is not a patient in a nursing home.





	(1)  On receipt of notice of discharge from nursing home patient status, promptly advise the claimant that:





	(a)  VA must reevaluate entitlement to A&A because he or she is no longer a nursing home patient, and medical evidence establishing a factual need for the additional A&A allowance is required.





	(b)  VA must reduce or discontinue benefits (evaluate IVAP including allowed medical expenses to determine which) if evidence indicating a factual need for the regular aid and attendance of another person is not received within 60 days.





	(2)  To assist the claimant, try to obtain the necessary medical evidence directly from any sources shown in the file.  This includes requesting a medical report from the veteran's attending physician if a release is on file.  Use the predetermination notice to advise the veteran VA requested evidence on his or her behalf (naming the sources from which requested) but it is the claimant's responsibility to see it is provided.  The rating board will request a VA examination if medical evidence received establishes a reasonable probability of entitlement but is not adequate for a decision.





Award Adjustments.  The provisions of 38 CFR 3.351(c)(3) and 3.352(a) 
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govern rating decisions for A&A entitlement in disability pension cases.  38 CFR 3.351(c)(2) governs entitlement based on nursing home patient status.  Use the provisions of 38 CFR 3.401(a) to determine the effective date of A&A entitlement.  If VA proposes to withdraw entitlement to the additional A&A allowance for any reason, the provisions of 38 CFR 3.103(b)(2) require predetermination notice to a claimant.





	(1)  A predetermination notice for a proposed reduction or termination must advise the veteran of the right to submit evidence, request a personal hearing and have a representative.  Inform the veteran the present payment rate will continue for 60 days to allow time for him or her to exercise those rights.  Explain that a hearing request received within 30 days or evidence received within 60 days will delay action on the proposal until the hearing is held and the evidence is reviewed.





	(2)  If discontinuance of A&A under 38 CFR 3.351(c)(2) is required, include a request for medical evidence establishing a factual need for A&A.  Liberally interpret any medical evidence received as establishing reasonable probability of a valid claim (pt. III, par. 5.17).





NOTE:  If A&A benefits were erroneously paid based on patient status in a facility that does not meet the criteria of subparagraph b above, a reduction or termination of disability pension benefits may result if the cost of room and board at a nonqualifying facility was included as an allowable medical expense.  After the due process period in these cases expires, the provisions of 38 CFR 3.500(b)(2) govern adjustment effective dates unless the circumstances clearly prevent application of administrative error provisions.





	(3)  Discontinue A&A or terminate payments based on a rating decision that the evidence does not establish entitlement to A&A on a factual basis.  Take award action without a rating decision if the requested evidence is not received within the 60-day period provided.  In either case, reduce or discontinue benefits effective the first day of the month following the month in which the action is authorized (38 CFR 3.105(f)).  Enter the effective date in the A&A TO field on the 401 Screen (pt. V, par. 5.08).
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SUBCHAPTER VI.  CLOTHING ALLOWANCE








25.09  ANNUAL CLOTHING ALLOWANCE





	a.  General.  Under 38 U.S.C. 1162, VA may pay an annual clothing allowance to each veteran who applies if the veteran has a service-connected disability or condition or a disability compensable under 38 U.S.C. 1151 that requires he or she wear or use a prosthetic or orthopedic device that wears out or tears clothing (38 CFR 3.810).  The clothing allowance may also be paid if the veteran uses, for a service-connected skin condition, medication prescribed by a physician which causes irreparable damage to the veteran's outergarments.





	(1)  Irreparable damage does not include stains that are removable through regular laundering or dry cleaning.





	(2)  Approval of a claim based on use of medication requires a medical determination.





	(3)  A skin condition requiring use of medication is not considered static, and a redetermination is required each year.





	b.   Jurisdiction for Processing Annual Clothing Allowance Claim.  In August 2003, the Veterans Benefit Administration (VBA) transitioned the processing of annual clothing allowance claims to the Veterans Health Administration (VHA).   Therefore, any annual clothing allowance claim received by the regional office should be forwarded to the VA Medical Center or Outpatient Clinic of jurisdiction, for the attention of the Prosthetic and Sensory Aids Service.





	Exception:  Accrued Clothing Allowance.  Claims for accrued clothing allowance due and payable in the case of veterans who met the eligibility requirements as of the August 1 date prior to death either based on rating decision, or evidence in file at date of death, are to be processed by the regional offices of jurisdiction. The regional offices should not refer these claims to the VHA. 


  


	c.  Claim.  Consider any communication from a veteran describing the device or medication used because of the service-connected or 38 U.S.C. 1151 disability/condition and requesting payment of the clothing allowance a claim for clothing allowance benefit.





	d.  Soliciting Claims for Clothing Allowance.  If a rating decision establishes service connection for anatomical loss or loss of use of a hand or foot, inform the veteran of potential eligibility for the clothing allowance.  Send the veteran VA Form 21-8678 (soon to be VA Form 10-8678), Application for Annual Clothing Allowance.  If the veteran returns the application, forward it to the VA Medical Center or Outpatient Clinic of jurisdiction, for the attention of Prosthetic and Sensory Aids Service.





	e.  Determination of Entitlement.   In order to establish and authorize initial and recurring for a current or next ACAP, as appropriate, the following criteria should be met:





	(1)  The disability is a service-connected anatomical loss or loss of use of a hand or foot.





	(2)  The veteran certifies, because of that disability, he or she wears or uses an artificial limb, rigid extremity brace, wheelchair or crutches.
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	(3)  The use of the prosthetic or orthopedic device is not contradicted by medical evidence of record.





	(4)  Eligibility in claims based on other service-connected disabilities or other devices, appliances or medication, and claims involving contradictory medical evidence of usage requires a determination by the designee of a VA outpatient clinic Director.





	(5)  A veteran receiving retired pay is not required to waive any portion of it to receive the clothing allowance.





	(6)  Authorize payment of clothing allowance to a hospitalized veteran (competent or incompetent) who is otherwise entitled.  





NOTE:  If an application for clothing allowance is received but no claim for compensation has been filed, forward VA Form 21-526, “Veteran's Application for Compensation or Pension,” to the claimant.  Inform the veteran service connection for the disability requiring the use of the prosthetic or orthopedic device or for a skin condition is a prerequisite for consideration of entitlement to the annual clothing allowance.  If the veteran returns VA From 21-526, forward the annual clothing allowance application to the VA Medical Center or Outpatient Clinic of jurisdiction, for the attention of Prosthetic and Sensory Aids Service.  Annotate on the clothing allowance application that a compensation claim is pending.  However, if the veteran returns only the clothing allowance application, forward it to the VA Medical Center or Outpatient Clinic of jurisdiction, for the attention of Prosthetic and Sensory Aids Service.  





	f.  Continuing Entitlement.  Presume a service-connected anatomical loss or loss of use of a hand or foot requires use of a prosthetic or orthopedic device that wears out or tears clothing.  Consider continued eligibility for subsequent years to be established so recurring annual payments are released without need for a supplemental claim.





	g.  Annual Clothing Allowance Payment.  VA issues the Annual Clothing Allowance Payment (ACAP) to veterans with existing eligibility on August 1.  Each ACAP requires entitlement on August 1 of the year for which payment is made, e.g., a veteran eligible as of August 1, 2003, is entitled to receive the 2003 ACAP.  The pay date for authorized recurring ACAPs based on recorded master record data is the first of September.  Processing authorization for payment of a current or future ACAP establishes a C&P master record code to provide recurring annual payments or a computer-generated development letter/application for a subsequent ACAP.  See part V, chapter 11 for more information on ACAPs.





	h.  Processing for Payment





	(1)  Entitled for Current ACAP.  Computer payment on an award of initial entitlement or a redetermination of entitlement to ACAP for each year is made September 1 of that year or on the processing of the clothing allowance transaction, whichever is later.





	(2)  Initial Entitlement for Subsequent Year ACAP.  If a veteran's entitlement is effective after August 1 of a specific year, he or she is not entitled to that year's ACAP.





	(a)  In such cases, eligibility for initial payment for the next ACAP may be established under criteria of subparagraph (e) above or based on medical determination pursuant to subparagraph (e) above.

















25-VI-2





�
April 1, 2004										M21-1, Part IV


											Change 194





	(b)  Process VA Form 21-8679 to provide computer identification and payment September 1 of the year authorized and to provide for subsequent payments on a recurring basis or issuance of a computer-generated letter/application for redetermination, as appropriate.





	(3)  Redetermination of Eligibility.  Master records set to require annual redetermination of eligibility are identified at the end of July to generate a computer letter/application for completion by the veteran.





	(a)  The clothing allowance is payable as of August 1, of each year.  Eligibility must be shown as of August 1, and the application must be received before August 1, of the next year.





	(b)  No control is maintained for receipt of the completed application.





NOTE:  Authorization of clothing allowance to veterans who are not receiving compensation because they are receiving retired pay or for some other reason (no type A master record exists) can be made only for the current annual payment, not on a recurring basis.  If continuing eligibility is established on a factual basis, payment of the next and succeeding ACAPs may be made on ascertaining the veteran's current address.  A redetermination of eligibility on the basis of the subsequent claim is not required if the initial approval was based on a static qualifying disability.  Maintain local control for the appropriate action as of August 1 of the next year.  See part V, chapter 11 for additional information.





	i.  Preparation of Awards and Disallowances.  In all cases, approvals (initial or redetermined) and terminations or disallowances require completion of part II, VA Form 21-8679, by a Veterans Service Representative (VSR) for approval by an authorizer.  See Part V, Chapter 11 for detailed information on computer processing of clothing allowance claims.





	(1)  Awards.  See Part V, paragraph 11.02.





	(2)  Terminations.  See Part V, paragraph 11.03.





	(3)  Disallowances.  For disallowances, complete block 3, part II, in cases as required by medical determination or where there are only nonservice-connected disabilities.  File this noneligibility determination on the inside left flap of the claims folder without any input transaction since these denials are not master record data.  Use a locally prepared letter to inform the claimant of the decision and of his or her right to appeal.





	(4)  Philippine Cases.  Claims authorized for veterans of the U.S. Army and Regular Scouts will be paid in dollars.  Persons who enlisted under section 14, Public Law 190, 79th Congress (Act of October 6, 1945) (Other Philippine Scouts, Commonwealth Army of the Philippines, Guerrilla Service) are to be paid at a rate in Philippine pesos equivalent to $.50 for each dollar authorized under the law.  The Manila Treasury Disbursing Office will make payment.





	j.  Incarceration.  Section 502 of Public Law 104-275 limits the clothing allowance for veterans incarcerated for over 60 days if they receive clothing at no cost from the penal institution. General Counsel has held that the restriction on payment of clothing allowance does not apply for the initial 60 days of any separate period of incarceration.  Therefore, the annual clothing allowance amount must be reduced by 1/365th for each day of incarceration after the initial 60 days of incarceration during the 12-month period 
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preceding the August 1 determination of clothing allowance eligibility.  See paragraph e below.   If the 


veteran is incarcerated for the entire clothing allowance year (8/1 through 7/31), no allowance is payable for that year (assuming the veteran’s incarceration commenced more than 60 days prior to 8/1).  If the veteran is initially incarcerated or is released from incarceration during the clothing allowance year, the veteran receives partial clothing allowance payment.  Partial clothing allowance payments for years during 


which the veteran is incarcerated are not subject to rounding to even dollars.  Therefore, partial year payments will be made in dollars and cents.  In the absence of evidence to the contrary, presume that incarcerated veterans receive clothing at no cost from the penal institution.





	(1)  Section 502 of Public Law 104-275 is effective October 9, 1996.  Therefore, a veteran incarcerated after October 8, 1996, and before August 1, 1997, is subject to reduction of the 1997 clothing allowance for the number of days incarcerated during this period.   Reduction for the 1998 clothing allowance is determined by the number of days incarcerated during the period August 1, 1997, through July 31, 1998.  However, do not reduce the clothing allowance for the initial 60 days of any period of incarceration.





	(2)  During the last processing cycle of July, VA Form 20-8270 with Message 777G, REVIEW FOR CLOTHING ALLOWANCE ADJUSTMENT, will be issued for all claimants entitled to clothing allowance whose Master Record indicates current or past incarceration. The system will suppress the automatic release of clothing allowance to these selected claimants pending review and action by the regional office.  





	(3)  The message 777G writeout must be worked by the last processing cycle of August to release a payment.  If no input is done by that time, a clothing allowance payment will not be issued.  The following describes the actions required on these cases.  See paragraph j(7) below for special processing procedures.


													


	(4)  Review the claims folder to determine the incarceration or release date for the claimant.  Access the M18 Clothing Allowance — Reduction for Incarceration Screen to authorize payment by entering CORR, password, M18 and file number on the Ready Screen.  The M18 Screen will allow you to enter up to four sets of BEGINNING and ENDING dates. This screen will only allow dates that fall within the current clothing allowance year (August 1 — July 31).  The M18 Screen may also be accessed by entering M18 in the Next Screen field of any C&P Screen (M11 — M16) or the M00, Menu Screen under the CORR command. 





	(a)  Previously Incarcerated.  If the claimant has been released from incarceration, enter the date of release in the ENDING DATE OF INCARCERATION field.  This will release a payment for the period from the date entered through July 31 of the current year. 





	(b)  Currently Incarcerated.  Enter the date of the 61st day of incarceration in the BEGINNING DATE OF INCARCERATION field.  When the 61st day of incarceration is earlier than October 9, 2003, enter 10-8-2003 in the BEGINNING DATE field.  If still incarcerated on July 31, this is the only required entry.  The system will adjust the payment to pay from August 1 to the date entered. 





NOTE:  Should the 61st day of incarceration and the release date both fall in the same clothing allowance year, enter both the BEGINNING and ENDING dates on the screen.  This will result in a payment for the period August 1 to the BEGINNING date and the period from the ENDING date through July 31.  
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	(5)  Upon entry of the  M18 Screen, the system will calculate the number of days payable for the clothing allowance year and redisplay the screen with this information.  If this number is correct, hit enter to continue.  If not, make the corrections in the BEGINNING and ENDING fields and reenter the screen.  The system will recompute the number of days and display the results for review and reentry.  When the screen is completed and entered with no changes to the generated number of days, a tear sheet will be generated for award purposes.  





	(6)  It is important that the M15 INCARCERATION IND field be updated each time the award is adjusted for incarceration or release from incarceration (paragraph 25.04a(6)).  This transaction updates the indicators in the Master Record that allow for generation of the writeouts for clothing allowance adjustments as well as other statistical reports.  Further information on use of the CORR command is found in M21-1 Part V, Chapter 18.  





	(7) During the month of July, writeouts will be generated for all claimants whose records indicate clothing allowance entitlement and current or previous incarceration.  If the claimant was released from incarceration prior to August 1 of the previous year, access the M18 Screen and enter the date of release in the ENDING DATE field.  This will release a payment for the full year and reset the incarceration indicator so the case will not be selected again in future years.  Screen edits have been modified to allow a date that precedes the current clothing allowance year. 





	k.  Notice of Disagreement or Substantive Appeal.  The following procedures apply to notices of disagreement (NOD) or substantive appeals taken from the denial of claims for annual clothing allowance under 38 U.S.C. 1162:





	(1)  The Medical Center or Outpatient Clinic is responsible for furnishing statements of the case (SOC) and certifying appeals arising from its decisions denying or terminating eligibility on the basis of no service-connected conditions, or not meeting the criteria specified in 25.09a,  and in cases involving an issue of effective date of entitlement.





	(a)  If a substantive appeal is filed, the outpatient clinic of jurisdiction will be responsible for processing and certifying the appeal.





	(b)  The clinic will complete VA Form 1-8, “Certification of Appeal,” record and forward it to the Board of Veterans’ Appeals.





	(2)  The Veterans Service Center is responsible for furnishing statements of the case (SOC) and certifying appeals arising from RO decisions denying or terminating eligibility on the basis of no service-connected conditions and in cases involving an issue of effective date of entitlement for those decisions promulgated prior to the transitioning of the processing of ACAP to VHA in August 2003.





	(a)  If an NOD or substantive appeal arises from a medical determination (VA Form 21-8679, part I), transfer the claims folder to the outpatient clinic of jurisdiction for preparation of the SOC or SSOC.





	(b)  The clinic will return the claims folder and SOC to the Veterans Service Center for release of the SOC to the veteran.
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	(c)  If a substantive appeal is filed, forward the claims folder to the outpatient clinic of jurisdiction for processing and certifying the appeal.





	(d)  The clinic will return the claims folder and completed VA Form 1-8, “Certification of Appeal,” to the Veterans Service Center for forwarding to the Board of Veterans’ Appeals.





	l.  Accrued Clothing Allowance.  The lump-sum clothing allowance is due and payable in the case of a veteran meeting the eligibility requirements as of the August 1 date prior to death based on rating decision or evidence in file at date of death.  The full lump sum is payable without pro rata accumulation for any portion of a year.  Payment of this accrual is governed by the provisions of chapter 27, subchapter II or III, as applicable.
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SUBCHAPTER VII.  SPECIAL BENEFITS





25.10  AWARDS UNDER GRADUATED TUBERCULOSIS (TB) RATINGS





Note:  Public Law 90-493 repealed sections 314(q) and 356 of Title 38, U.S.C. which provided graduated ratings for inactive TB.  The repealed sections still apply to any veteran who was receiving or entitled to receive compensation for TB on August 19, 1968 (38 CFR 3.959).





	a.  Routine Action.  If a rating board decision reduces a veteran's evaluation for service-connected TB because it is inactive, prepare an amended award to input the 2-year, 100-percent evaluation and the graduated or residual evaluations assigned for the future.





	(1)  Use the first day of the current month for the first entry of current award data.





	(2)  For periods of entitlement prior to July 1, 1970, show the statutory rate of $67 ($54 rate if Peacetime prior to July 1, 1973).  Use reason code 34 and SMC code 36 on the future rate effective date for the 30-percent evaluation.





	(3)  For July 1, 1970, and subsequent periods of entitlement, show the greater rate for the 30-percent evaluation.  Use reason code 37 for the change if the period overlaps July 1, 1970.  Do not enter or continue SMC code 36 for any period during which a 30-percent evaluation is in effect on or after July 1, 1970.





	b.  Notice of Award.  Inform the veteran of the award action and that the 100-percent evaluation may be reduced at an earlier date if he or she fails to report for an examination scheduled by VA or fails to follow the prescribed treatment.





	c.  Graduation Reaches 0 Percent.  The monthly rate reduces to $67 ($54 PTE rate if prior to July 1, 1973) on the effective date of graduation to the 0% evaluation.  Use SMC 36 in the rating data with the 0% evaluation effective date.  Use reason code 34 for the award line.  If there are other noncompensable disabilities, notify the veteran that when the evaluation reduces to 0%, he or she may submit evidence from a private physician if he or she believes the respiratory condition warrants a compensable evaluation.  This may entitle the veteran to 10 percent or more instead of 0 percent.  Notify the veteran VA cannot grant compensation in lieu of the statutory amount unless the disabilities combine to provide an evaluation of at least 10 percent.





	d.  Notification to Outpatient Clinic.  If a veteran is granted the 2-year, 100-percent evaluation for inactive TB, notify the Chief, Medical Administration Service, for the outpatient clinic responsible for the veteran's followup care.  Do not send the notice for veterans granted the 1-year, 100-percent evaluation following attainment of inactivity.  In these cases, send the medical activity a copy of the rating initially granting service connection for TB (pt. VI, par. 3.20c).





25.11  AWARD OF MEDAL OF HONOR PENSION





	a.  General.  If the service department or Department of Transportation certifies a veteran or serviceperson is entitled to Medal of Honor pension, add the Medal of Honor entitlement amount to any current award or pay it as the sole benefit.  Public Law 107-330 increased the Medal of Honor pension amount to $1,000 per month effective September 1, 2003, and provided for an annual cost of living rate increase each December 1, beginning on December 1, 2004.  The date of entitlement to this benefit is the date the veteran makes written application to the Secretary of the military branch in which he or she served (38 CFR 3.802(b)).  Date of payment, however, is determined in accordance with provisions of 38 CFR 3.31.  This special pension does not deprive the veteran of entitlement to any other pension or any other benefit, right or privilege under any laws of the United States.  It is not subject to reduction under 38 CFR 3.551 or termination under 38 CFR 3.557 (38 CFR 3.802).


		25-VII-1


�
M21-1, Part IV	March 11, 2004


Change 193





	b.  Sole Benefit.  If Medal of Honor pension is the sole benefit paid, enter the date of receipt of the Medal of Honor in the MEDAL OF HONOR field on the 401 screen to support the award.  Prepare the award on the 403 screen with special law code 01 (pt. V, par. 6.09a(1)) and the compensation entitlement code applicable to the period of service involved.  Annotate the award document to show Medal of Honor pension is awarded as the sole benefit.





	c.  Paid as Additional Benefit.  Prepare awards of compensation or pension which include Medal of Honor pension with the data required to justify the compensation or pension benefit authorized.  Add the Medal of Honor pension amount payable under 38 U.S.C. 1562 to the compensation or pension rate authorized. 


	


	(1)  Enter special law code 01 and annotate the award document citing the fact of and authority for paying the Medal of Honor pension as an additional benefit.  See part V, paragraph 6.09b regarding the order of precedence for entries in the special law code field.





	(2)  If the Medal of Honor pension becomes the sole benefit payable, amend the award to terminate the other benefits and change the entitlement code if required.





	d.  Retroactive Lump Sum Payment Under 38 CFR 3.802(c)





	(1)  Background.  Section 304 of Public Law 107-330 authorized a retroactive lump sum payment of Medal of Honor pension from the first day of the month after the date of the event which qualified the veteran for receipt of the Medal of Honor.  The lump sum is payable to veterans who were receiving Medal of Honor pension as of October 1, 2003, and to veterans who were added to the Medal of Honor pension rolls after October 1, 2003.  (38 CFR 3.802(c))  





	(2)  Calculating the Amount Payable





	(a)  Calculate the retroactive lump sum amount by using the Medal of Honor pension rate in effect from the first day of the month after the date of the event to the last day of the month preceding the month in which the award of Medal of Honor pension is effective.  See Part I, Appendix B.  





	(b)  If cases are routinely encountered in which the veteran was receiving Medal of Honor pension as of October 1, 2003, review the file to determine whether a retroactive lump sum is payable.  If the veteran has already been paid from the first day of the month after the date of the qualifying event, a retroactive lump sum payment is  not warranted.           





	(3)  Referral to Finance Activity.  If payment of a retroactive lump sum is in order, refer the file to the Finance Activity for issuance of an 06A one-time payment under 38 CFR 3.802(c).  Inform the veteran  of the reason for the retroactive payment and explain how it was calculated.





25.12  NAVAL PENSION





	a.  General.  Naval pension is not a VA benefit.  Payment of naval pension is authorized to certain veterans who served in the Navy or Marine Corps by a certification from the Secretary of the Navy.  These certifications indicate the amount of naval pension to pay in each case.  The benefit is subject to adjustment under 38 CFR 3.551.  If the veteran is admitted to a Naval Hospital, the allowance payable during the period of hospitalization is paid to the Secretary of the Navy for maintenance of the hospital.  Naval pension cannot be paid concurrently with VA pension or compensation unless the concurrent payments were initially authorized prior to July 14, 1943 (38 CFR 3.803(b)).  Naval pension is not apportionable under VA 


regulations because it is not a VA benefit (10 U.S.C. 6159 and 6160 govern benefit payment authority).  Use special law code 02 with naval pension awards (pt V, par. 6.09a(2)) and annotate the amount of naval pension on the award document.
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	b.  Jurisdiction.  The Washington regional office (WRO) has exclusive and permanent jurisdiction of these cases.


	


	c.  Rate





	(1)  Under the provisions of 10 U.S.C. 6159, naval pension is paid at a monthly rate equal to one half the pay at time of discharge for an enlisted person or petty officer, disabled from sea service, who had 20 years or more service.





Note:  Public Law 91-482 repealed Section 6159 effective October 21, 1970.  However, a savings provision allowed continued entitlement to a pension under that section if the person was entitled as of October 20, 1971.





	(2)  Section 6160 of Title 10, United States Code, provides for payment of naval pension to an enlisted person or petty officer, disabled and in need, who had 10 years service.  The amount payable is determined by the Secretary of the Navy according to need.  When paid concurrently, the naval pension may not exceed one fourth the rate of pension or compensation payable exclusive of any additional amounts for dependents or as special monthly compensation.
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SUBCHAPTER VIII.  OTHER ADJUSTMENTS





25.13  AWARD OF GREATER BENEFIT





	If a veteran has initial VA benefit entitlement under more than one provision of law or regulation, he or she may elect which benefit to receive (38 CFR 3.700).  Use an individually composed letter to advise the claimant concurrent payment is prohibited.  Fully explain the right to elect and his or her entitlement under each benefit program.  Chapter 20 provides more information about elections.





25.14  AWARDS AFTER RIGHT TO PENSION CEASES





	a.  General.  If entitlement to pension ends based on a decision the veteran is no longer permanently and totally disabled, pension may be awarded for any period of entitlement during which a permanent and total rating was in effect as long as that rating decision was not in error.  Similarly, after the right to the allowance for A&A or the Housebound rate ceases, increased pension may be awarded for any period in which the A&A or Housebound rating was in effect and was not in error.  Adjustments for withheld apportionments and cases in which payment was made at the lowest appropriate rate or withheld under 38 CFR 3.260(b) are also included.  See paragraph 16.03.  In Section 306 and Old Law pension cases terminated because the veteran is no longer permanently and totally disabled, Improved Pension is the only pension benefit that can be authorized if entitlement is later reestablished.





	b.  Adjustments.  If pension was discontinued or a lesser compensation rate was authorized under 38 CFR 3.105(f), an adjustment may be authorized through the last day of the month the action is approved.  If an award was suspended and there is no right to pension beyond the date of suspense, the adjustment is limited to the period prior to the date of suspense (38 CFR 3.105).  All adjustments are subject to the veteran's income, net worth and dependency status.  See paragraph 11.31b if error is involved.





25.15  VETERAN DISAPPEARED





	a.  Initial Actions.  If two consecutive checks to a veteran are returned indicating "Whereabouts Unknown," "Moved Left No Address," etc., payments are automatically suspended during processing of the returned check (pt. V, par. 12.02c).  This generates VA Form 20-6560, Notice of Benefit Payment Transaction, with message code 612, Account Suspended - Returned Checks - Undeliverable, as notification of the suspended payments.





	(1)  In compensation cases, if there is a deduction for payment of National Service Life Insurance or United States Government Life Insurance premiums, Veterans Mortgage Life Insurance premiums or insurance loan payments, refer the form to Adjudication for award action to continue the insurance deduction.  See subparagraph c(3) below.





	(2)  If no award action is required under this paragraph, allow the suspense to continue.  On receipt of the 6-month followup notice on VA Form 20-6560, stop the award DLP using reason code 21.  If VA subsequently receives notice of a valid address and entitlement is otherwise in order, reopen the award effective the date of last payment (38 CFR 3.158(c)).
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	b.  Awards Involving Dependents  If a veteran was receiving or entitled to receive disability compensation, Improved Pension, Section 306 or Spanish-American War pension and his or her whereabouts remain unknown for a period of 90 days or more, 38 CFR 3.656 allows VA to pay those benefits to or for a spouse, children and, in disability compensation cases, parents.  Old Law pension and special pension for the Medal of Honor are excluded.





	(1)  Specific Request.  A specific request from or on behalf of a dependent is required before developing for the dependent's potential entitlement.  Use VA Form 21-686C, Declaration of Status of Dependents, to establish relationship and, if income is a factor, an EVR and obtain information about the income and net worth of a spouse, children or parent.  If possible entitlement of children is involved, send an EVR form for each child.





	(2)  Awards to Dependents - General.  Prepare a record-purpose veteran award as provided in subparagraph c below.  Make apportioned awards to dependents effective the date of last payment to the veteran if the claim is received within 1 year from that date and the necessary evidence is timely submitted.  Otherwise, use the date of receipt of the claim as the effective date.  Prepare apportionee awards as usual.  Establish a control for review of the claims folder 7 years after the date of disappearance as provided in subparagraph d below.  At the expiration of the control period, take action as specified in paragraph 11.22.





	(3)  Disability Compensation Cases.  In compensation cases the rate payable is the DIC rate or the rate of compensation payable to the veteran, whichever is less.





NOTE:  The rate determined is subject to any authorized insurance deductions (subpar. c below).





	(a)  DIC Rate to Spouse.  If DIC is authorized to a spouse, annotate the veteran's pay grade and years of service on the apportionee award.  Do not delay awarding benefits to the spouse while trying to determine the veteran's correct pay grade and years of service.  Pay the lowest DIC rate while developing and make adjustments when the information is received.





	(b)  DIC Rates to Parents.  Use the income of the parents to determine the rate payable.  On the award document, annotate the income data used to justify the rate paid.  Do not enter this information on the apportionee award.





	(4)  Disability Pension Cases.  The rate payable in pension cases is the Improved death pension rate, as determined by the income of the spouse or children, or the rate of pension payable to the veteran at the time of disappearance, whichever is less.





NOTE:  Unlike the rule applicable to disability compensation cases, disregard authorized insurance deductions in effect at the time of the veteran's disappearance.





	(a)  Prepare an apportioned award to a dependent at the lesser of the rates above.  Annotate income and net worth information on the award document but do not input it during processing.  Annotate each separate award to a child if the spouse is also awarded benefits.
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	(b)  Use the veteran's income shown in the master record at the time of disappearance on the veteran's record-purpose award.





	c.  Record-Purpose Veteran Award.  Prepare an open-end, record-purpose award in accordance with part V, paragraph 4.06.  Use special law code 04 (pt. V, par. 6.09a(4)).  For pension cases, use the veteran's income and net worth shown in the master record at the time of disappearance.





	(1)  In all pension and compensation cases, enter zeroes in the RATE field if the veteran's award did not have an insurance deduction.  Enter the full amount of disability compensation or pension the veteran was receiving as a type 1 withholding.





	(2)  In compensation cases only, if an insurance deduction was in effect at the time of the veteran's disappearance, prepare the record-purpose award with the amount of insurance deduction in the monthly RATE field.  Enter the balance of the award amount, including amounts payable to dependents, as a type 1 withholding.





	(3)  If the veteran's compensation award has an insurance deduction and the only action required is maintaining that deduction, enter the amount of the deduction as the monthly RATE.  Enter the balance of the veteran's entitlement as a type 1 withholding.  This allows the established master record insurance deduction to continue for the proper application of the amount specified.





	Example 1.  Veteran A was receiving compensation in the amount of $774, including an additional amount for a spouse, for a static disability evaluated at 70 percent, subject to an insurance deduction in the amount of $15.  The DIC rate available to the spouse is $564 based on the pay grade E-1 from 4-1-90.  Since the DIC rate is less than the rate of compensation payable to the veteran, the full DIC rate is payable to the spouse.





	Example 2.  Veteran B was receiving compensation, including an additional amount for a spouse, for a static disability evaluated at 60 percent in the amount of $617 subject to an insurance deduction of $22.  The DIC rate available to the spouse is $597 based on pay grade E-3 from 4-1-90.  Since the amount payable to the spouse plus the insurance deduction may not exceed the amount of compensation the veteran was receiving, only $595 and not the full DIC rate may be paid.





	Example 3.  Veteran C was receiving Improved Pension in the amount of $628.00, including additional pension for a spouse, subject to an insurance deduction of $15.  On the basis of the spouse's income, the death pension rate would be $323.00.  Since the amount of death pension based on the income of the spouse is less than the veteran's rate of pension, the death pension rate of $323.00 is payable.  The veteran's record-purpose award will make no provision for continuation of the insurance deduction and the veteran's gross entitlement will be carried as a type 1 withholding.





	d.  Continuation of Awards - Controls.  Use the DIAR command to establish a master record future date control under reason code 13, Disappearance 7-Year Review (38 CFR 3.656(c)), for a decision on presumption of death (ch. 11, subch. III).





Pension.  In pension cases, cancel any controls established for a future examination.  For purposes of this paragraph, consider the veteran's disability, income and net worth status static while whereabouts are unknown.  Awards to a 
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spouse under this paragraph are subject to annual income questionnaire processing to determine continued entitlement and if the need for an adjustment between the death pension rate and the veteran's disability pension rate is in order.  See paragraph 29.01f(2).





	(2)  Compensation.  Do not cancel any control previously established for a future examination in a compensation case solely because a veteran disappeared.  If a future examination is required under 38 CFR 3.327(b) but no control exists, input the appropriate control.





	(a)  If a diary control for a scheduled VA examination matures after a veteran disappears, the rating board will decide if the compensable evaluation is static (par. 25.05).





	(b)  The effective date for adjustment or discontinuance of awards is the date of last payment.





	1.  If a veteran's award is continued with the amount needed to cover an insurance deduction and a rating decision reduces the total compensation entitlement to an amount less than that required for insurance purposes, discontinue payment of the amount awarded for insurance purposes.  Also take this action if an automatic renewal of term insurance or other special provision requires an amount greater than the total amount of compensation payable.  The computer system generates VA Form 20-6560, Msg Code 613, INSURANCE (CHANGE) (DISC) HIT SL 04 RECORD, in these cases.





	2.  Review any apportionee awards for necessary adjustments if payment to cover an insurance deduction on the veteran's record-purpose award is terminated.  Review the veteran's record-purpose award for appropriate amendments if apportionee awards are adjusted.





	e.  Reappearance of Veteran.  Promptly terminate awards to dependents made under this paragraph the date of last payment on learning of the veteran's whereabouts.  Inform the payees of the reason.  Do not adjust the record-purpose award until ready to resume payment to the veteran.  Amend the record-purpose award to resume payments to the veteran in accordance with the facts found.  Zero out special law code 04 by entering 00 in the SLC field on the 401 Screen.





25.16  AWARDS TO VETERANS IN U.S. SOLDIERS' AND AIRMEN'S HOME, WASHINGTON, DC





	a.  Jurisdiction.  On receipt of notice that a veteran resides at the U.S. Soldiers' and Airmen's Home in Washington, DC, permanently transfer the claims folder to WRO.  That office has exclusive jurisdiction during the time a veteran lives at the Home.





	b.  Manner of Payment.  Continue direct payments of wartime disability compensation to a veteran even though he or she lives at that institution.  Except as provided in subparagraph d below, pay disability pension or compensation (other than compensation to wartime veterans) under a consolidated voucher to:





	Treasurer


	U.S. Soldiers' and Airmen's Home


	A/C (Initials and Surname of Veteran)


	Washington, DC  20315
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	(1)  Process a change of address under the CADD command and concurrently enter the consolidated pay number 7271 under the CORR command.  If an amended award is required, use the CORR command to enter consolidated payee number 7271.





	(2)  The transferring office may process the address change before transferring the claims folder to WRO.





	c.  Veteran Leaves the Home.  If a veteran paid under a consolidated voucher leaves the Home, change the address to pay the veteran directly (and zero out the consolidated pay number) unless the veteran is transferred to St. Elizabeth's Hospital as a U.S. Soldiers' Home patient (par. 25.17).  In this instance, continue payments through the consolidated voucher.





NOTE:  If the veteran leaves the Home before VA takes award action, ignore the period of residence at the Home and pay all benefits due directly to the veteran.





	d.  Fiduciary Involved.  If payments are made to a fiduciary at the time of admission to the Home, do not change the address from the fiduciary to the Treasurer of the Home.





25.17  AWARDS TO VETERANS INSTITUTIONALIZED IN ST. ELIZABETH'S HOSPITAL, 


	WASHINGTON, DC





	The controlling procedure on institutional awards to the chief officer of a non-VA institution (par. 18.27) applies if an incompetent veteran without a fiduciary is a patient at St. Elizabeth's Hospital, Washington, DC.  If the veteran is rated competent even though retained in that hospital, pay benefits directly to the veteran with competency payment code 1 (Screen 601) reflecting "competent" and direct payment (pt. V, par. 13.05b(10) and pt. VI, par. 3.28).





25.18  CHANGE OF LAW OR ISSUE





	a.  Initial or Increased Awards.  Under 38 CFR 3.114(a), VA may authorize retroactive benefits in certain cases if the claimant had potential entitlement at the time the liberalizing law or regulation became effective.  Its provisions apply to persons who become entitled to initial or increased benefits solely because of liberalizing changes in law or administrative issues, provided the claimant met the liberalized eligibility requirements from the effective date of the change through the entire period for which retroactive payments are to be made.  The regulation is not limited to cases involving pending or previously disallowed claims.  It may also apply to original claims filed after the change in law or administrative issue.





	(1)  If a liberalizing law or approval of a liberalizing VA issue, e.g., change in rating or dependency criteria, establishes liberalized standards of entitlement, award or increase benefits retroactively as follows, but not for any period prior to December 1, 1962:





	(a)  From the effective date of the law or VA issue if VA reviews the case within 1 year as part of a general review, during routine handling or at the request of the claimant or his or her representative.





For a period of 1 year prior to the date of the administrative 
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determination of entitlement if the VA initiates the review more than 1 year after the effective date of the law or VA issue.





	(c)  For a period of 1 year prior to the date of receipt of a claimant's or representative's request for review if received more than 1 year after the effective date of the law or VA issue.





	(2)  The claimant must meet the requirements of the liberalizing law or regulations: 





	(a)  On the effective date of the liberalizing law or regulation and





	(b)  On the effective date of the award and 





	(c)  During the entire retroactive period.





	(3)  The provisions of this regulation apply equally to pending and disallowed claims.





	b.  Reduction or Discontinuance of Awards.  38 CFR 3.114(b) provides due process if a new law, regulation, change in the interpretation of a law or VA issue, e.g., change in the Schedule for Rating Disabilities, or revision of VA Regulations, requires reduction or termination of benefits properly authorized under instructions in effect at the time the award was processed.  Send the claimant written notice of the proposed action and allow 60 days for the claimant to submit evidence showing the change should not be made.  The due process notice must state the proposed effective date (first of the month following the end of the 60-day period), explain the reasons and advise of the right to present evidence, request a hearing and have representation.





25.19  DISABILITY COMPENSATION FOR CERTAIN PAIRED ORGANS OR EXTREMITIES





	Under the provisions of 38 CFR 3.383, compensation may be paid in certain cases for a nonservice-connected loss of a paired organ or extremity if the loss of the other organ or extremity is service connected.  See part VI, paragraph 7.67a for entitling criteria.  See chapter 20, subchapter VII concerning awards subject to offset.





25.20  VETERAN-MARRIED-TO-VETERAN CASES





	In Improved Pension, veteran-married-to-veteran cases authorize payment under one combined award unless one spouse requests separate payment; multiple special monthly pension benefits are paid; the Housebound allowance is granted to a spouse when the combined award is being paid under the other veteran's file number; or a Medal of Honor grant is involved.  The maximum rates payable in these cases are established by 38 CFR 3.23(a)(4).





Combined Payment.  Use either file number to establish this award except in original or reopened cases when one spouse has entitlement to the A&A, Housebound or World War I or Mexican border period allowance.  In those cases, establish the award under the file number of the veteran with entitlement to the special benefit.  Enter the names of both veterans on the first address line if awarding benefits in a combined award.  Use the entitlement code of the veteran whose file number is used
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for the combined award.  Jurisdiction of the two folders remains in the same office as long as a combined payment is made.  Cross-reference the folders.





	b.  Separate Awards.  Cross-reference the folders and inform the claimants all benefits, including additional benefits for children or special monthly pension, are equally divided.





	EXAMPLE:  Veteran A is a WW I veteran married to Veteran B who has entitlement to the Housebound allowance.  Combined IVAP is $5,000 and separate checks were requested.





Maximum H/B Rate	$11,333





WW I Additional Amount	+ $1,673





		$13,006 = maximum payable





		-$5,000 IVAP





		$8,006 / 2 = 4003 / 12 = 333.58





	Veteran A's Award		Veteran B's Award





	$333.00 per month		$333.00 per month


	(effective 12-1-91)		(effective 12-1-91))
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