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CHAPTER 9.  DUE PROCESS



SUBCHAPTER I.  NOTIFICATION



9.01  GENERAL (38 CFR 3.103)



	Under 38 CFR 3.103, claimants and their designated representatives are entitled to notice of any decision made by VA affecting the paying of benefits or the granting of relief.  Such notice must clearly set forth a summary of evidence being considered, the proposed decision, the applicable effective date, the reason(s) for the proposed decision, advice about the right to a hearing on any issue involved in the claim, the right of representation and the right to initiate an appeal of the decision, as well as necessary procedures and time limits.  Beneficiaries are also entitled to a pretermination/reduction notice of any proposed adverse action affecting receipt or amount of benefits.  Notice letters must be sent to both the claimant and his or her designated representative at their last address of record.  Failure to provide notice to both at the last address of record will result in the appeal period's not starting to run until notice has been provided to both parties.



9.02  PRE-TERMINATION/REDUCTION NOTICE—GENERAL



	Requirement of Notice.  A beneficiary has the right to be informed of a proposed adverse action so that he or she can offer evidence or argument to show why the proposed adverse action should not be taken.  Therefore, unless authorized by paragraph 9.05 or 9.06, do not terminate, suspend or reduce benefits or take any adverse action without first sending the beneficiary a pre-termination/reduction notice.  This rule applies to all benefits.



9.03  PRE-TERMINATION/REDUCTION NOTICE—SPECIFIC REQUIREMENTS



	a.  Time Limits



	(1)  Send the beneficiary advance written notice of a proposed adverse action.  Continue payments for at least 60 days after the date of notification to allow time for the beneficiary to submit evidence showing that the proposed action should not be taken.



	(2)  Unless specifically requested by the beneficiary, do not implement the proposed adverse action until the latest of the following events occurs:



	(a)  The 60-day period expires.



	(b)  Any evidence submitted by the beneficiary during the 60-day period is reviewed.



	(c)  If VA receives a request from the beneficiary for a personal hearing within 30 days after the date of the pre-termination/reduction notice, a final decision is reached on the evidence developed through the hearing or the claimant fails (without good cause) to appear for the scheduled hearing.  See paragraph 9.10a.



NOTE:  If evidence submitted establishes that the adverse action should not be taken, immediately inform the beneficiary.



	b.  Notification.  Every pre-termination/reduction notice must include the following elements.



	(1)  Statement of Proposed Decision.  State the proposed action fully and clearly.



	(2)  Statement of Proposed Effective Date.  Determine the effective date under the provisions of 

38 CFR 3.500 through 3.503.  The requirement that payments be continued through the 60-day pre-termination/reduction notice does not alter this date.  Inform the beneficiary that he or she may minimize any potential overpayment by requesting that the award be adjusted immediately and that if an overpayment is, in fact, created, he or she will be responsible for repayment.  Advise the beneficiary that, if the proposed adverse action is affirmed, he or she must repay any overpayment that results from the continuation of payments.
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	(3)  Basis for Proposed Decision.  State the fact and reasons for the proposed action.  The facts should include a statement of the evidence being considered.  Include a brief statement of any calculations used to arrive at the proposed rate of payment.  Tailor the language used in each notice to the facts of the case.



	(4)  Right to Present Evidence, Request a Personal Hearing and Have Representation.  Every 

pre-termination/reduction notice must inform the beneficiary of these three basic rights.



	(5)  Required Language.  Exhibit A of this chapter provides language which must be included in each pre-termination/reduction notice.  VA Form 21-0506 may also be used for this purpose, but it does not contain language about minimizing an overpayment.



9.04  FAILURE TO NOTIFY VA OF CURRENT ADDRESS



	a.  Claimant Fails to Provide Address.  If the claimant refuses or fails to provide a current address, follow 38 CFR 1.710(d) and send the pre-termination/reduction notice to the Agent Cashier to whom the award checks are being sent.



	b.  Bad Address in VA Records.  If mail is returned as undeliverable, determine whether an error occurred in addressing, a more recent address is of record, or a valid address is available from non-VA records, such as the telephone directory assistance.  If the claimant receives VA benefits via DD/EFT, send a letter asking the financial institution to furnish the claimant's current mailing address.  See M21-1, Pt. IV, chapter 31, addendum B for sample language.



9.05  CONTEMPORANEOUS NOTICE (NO PRE-TERMINATION/REDUCTION NOTICE)



	a.  Usage.  If the basis for the reduction, suspension or termination of a running award is one of the reasons listed in subparagraphs (1) through (6) below, a pre-termination/reduction notice is not required.  Take necessary award action immediately, and send a simultaneous written notice to the beneficiary.  Contemporaneous action and notice will be used if:



	(1)  One or more benefit checks is returned as undeliverable.  If VA Form 20-6560 issues showing a suspended account, send a letter to the best available address.  Inform the beneficiary of the action taken.  Terminate the account.  For homeless veteran cases, send notification in accordance with paragraph 9.04.



	(2)  The beneficiary, or his or her fiduciary, furnishes factual, unambiguous information as to

income, net worth, dependency or marital status, and this information is used to reduce, suspend or terminate the beneficiary's award.  Beneficiaries are not required to advise VA in writing of changes in income, net worth, dependency or marital status affecting entitlement to benefits.  VA may increase or decrease benefit payments based on information submitted orally, or by e-mail, fax or other electronic means.  However, if you receive information during a telephone call which would result in the reduction/termination of benefits, VA may take adverse action without sending a pre-determination/reduction notice only if you:	

	

	(a)  during the conversation identify yourself as a VA employee who is authorized to receive the information or statement.  These are employees authorized to take action under 38 CFR 2.3 (i.e., those who have been issued a VA Form 4505, such as field examiners) or 3.100; and



	(b)  during the conversation verify the identity of the provider as either the beneficiary or his or her fiduciary by obtaining specific information about the beneficiary that can be verified from the VA records, such as Social Security number, date of birth, branch of military service, dates of military service, or other information; and



	(c)  during or following the conversation, document the following on VA Form 119, "Report of Contact":



	 1.  the specific information or statement provided; and  
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	 2.  the date such information was provided; and	



	 3.  the identity of the provider; and



	 4.  the steps taken to verify the identity of the provider as being either the beneficiary or his or her fiduciary; and



	 5. that you informed the provider that the information would be used for the purpose of calculating benefits. (38 CFR 3.217(b))



	(d)  Benefits that were reduced, terminated or otherwise adversely affected based on oral information or statements will be retroactively restored if, within 30 days of the date that the notice of adverse action is issued, the beneficiary or his or her fiduciary asserts that the adverse action was based upon information or statements that were inaccurate or upon information that was not provided by the beneficiary or his or her fiduciary. (38 CFR 3.103(b)(4))

   	

	(3)  A decision to suspend or terminate is based on a failure to return a required EVR.



	(4)  A master record is in suspense, and information is received which would result in reduction of the rate when the award is resumed.  For example, this will occur when a veteran fails to report for a rescheduled examination that is required under 38 CFR 3.655(a). See paragraphs 25.05g and h.  Also, if the master record of a pensioner in a nursing home is in EVR suspense and the EVR, when received, shows that reduction to $90 under 38 CFR 3.551 is proper, send a contemporaneous notice.



	(5)  Evidence is received which reasonably indicates that the beneficiary is deceased.  See paragraph 9.06 for procedures to be followed if the first notice of death is a death certificate, an official notice of death from a medical facility or a claim for VA death benefits.



	(6)  An adverse action is based upon a garnishment order under 42 U.S.C. 659(a), for child support or alimony where disability compensation is paid in lieu of military retired pay (see par. 19.13).



	b.  Notification to the Beneficiary.  The notice sent in connection with subparagraphs (1), (2) or (3) above will contain the elements discussed in subparagraph 9.03b(1), (2) and (3) except they will describe a completed rather than a proposed award action and the notice will conclude with the paragraphs shown in exhibits B, C and, if appropriate, D.  If a running award is terminated under subparagraph (4) above, address the notice to "Estate of [Beneficiary's Name]."  Prototype language for such a notice is shown in exhibit E.



	c.  Hearings in Contemporaneous Notice Cases



	(1)  Scheduling.  If a beneficiary in a contemporaneous notice situation requests a hearing, the case will be placed on the regular hearing docket.  The letter advising the beneficiary of the time and place of the hearing must be dispatched at least 10 calendar days before the scheduled date to allow the beneficiary reasonable preparation time.



	(2)  Hearing.  The hearing must be conducted by the Decision Review Officer or other VA personnel who did not participate in the original determination on the issue(s) under review.



9.06	NO NOTICE REQUIRED (NEITHER CONTEMPORANEOUS NOR 

         PRE-TERMINATION/REDUCTION)



	If a report of a beneficiary's death is received and accompanied by a death certificate (including telegraphic notice of death from a foreign service post official), a written notice of death from a medical facility or a claim for VA death benefits
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(including VA Form 21-2008, "Application for United States Flag for Burial Purposes"), terminate the running award immediately.  No notice of termination (contemporaneous or otherwise) is required.  If there is an accrued amount payable or a potential claimant for death benefits, release the appropriate applications.



9.07	THIRD-PARTY INFORMATION—PRE-TERMINATION/REDUCTION NOTICE

         REQUIRED



	a.  Meaning of Third Party.  For VA purposes, information furnished by anyone other than the beneficiary or his or her fiduciary, is considered to have been received from a third party.  This includes information received from VA medical facilities and estate analysts.  (See 38 CFR 2.3.)



	b.  Adjustments Based on Reports from VA Medical Facilities



	(1)  Notices and reports received from VA medical facilities (except formal written notices of death) are third-party information, and adverse actions resulting from them are subject to pre-termination/reduction notice procedures.  Rate adjustments under 38 CFR 3.551, 3.552 and 3.557 are included in this category.



	(2)  On receipt of notice of a VA admission for a veteran receiving A&A benefits, establish the routine control under end product 135 for potential reduction to the Housebound rate.  When the control expires, verify if the veteran is still hospitalized via AMIE/CAPRI (Main Menu Option 11).  If a reduction of benefits is in order, clear the EP 135, establish an EP 600 with a date of claim shown as the date on which the 135 control was previously scheduled to mature, and initiate pre-termination/reduction notice procedures as outlined in paragraph 9.03a.



	(3)  If there may be further reductions based on 38 CFR 3.551, incorporate pre-termination/reduction notice of this potential action with the A&A reduction notice.



	c.  Notices to Hospitalized Veteran.  Unless a veteran has a fiduciary, prepare 2 pre-termination/reduction notices (identical except for the address segment) for a hospitalized veteran.



	(1)  Type across the bottom of each pre-termination/reduction notice (or on an attached VA Form 21-4138) the following statement which the veteran can sign and return:  "I was admitted to the [type hospital's name] on [type admission date].  Please take immediate action to reduce my payments to the proper rate authorized by law."



	(2)  Send one notice to the veteran's address of record.  Mail the other to the veteran at the hospital or nursing home.



d.  Adjustments Based on Reports from Veterans Service Representatives (VSRs), Field

Examiners and Estate Analysts.  Notices and reports received from VSRs, field examiners, estate analysts or the beneficiary’s survivor are third-party informants, and adverse actions resulting from them are subject to pre-termination/reduction notice unless accompanied by documents, e.g., copies of award letters, marital or dependency status certificates, provided by the beneficiary or a signed written statement from the beneficiary which would meet the requirements of paragraph 9.03b.  Either the document(s) or the signed statement must, in and of itself, justify the adverse action.



NOTE:  Notices and reports received from VSRs, field examiners, estate analysts or the beneficiary’s survivor which reasonably indicate that a beneficiary is deceased should be used to terminate benefits, with contemporaneous notice (38 CFR 3.103(b)(3)(iii); (9.05(a)(5)). 
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e.  Adjustments Based on Reports from Other Sources (38 U.S.C. 5317 and 5318).  The term "third-party

statement" also includes information received from VA's computer matches (see ch. 31).  Adverse action resulting from information provided by these computer matches, as well as any other third-party statements (such as letters from friends, reports from employers, reports from other government and private agencies, Social Security's third party query system) is subject to pre-termination/reduction notice.



NOTE:   Reports from other sources (including the Social Security Death Match) which reasonably indicate that a beneficiary is deceased should be used to terminate benefits, with contemporaneous notice (38 U.S.C. 5318; (38 CFR 3.103(b)(3)(iii)); (9.05(a)(5)).  



9.08  ESTABLISHING AND MONITORING CONTROLS



	a.  Setting Up Controls.  At the time a pre-termination/reduction notice is furnished, clear any pending end product which would have been finalized except for the application of due process procedures at this point.  Concurrently, establish a 600 end product with a suspense date 65 days following the anticipated release date of the pre-termination/reduction notice.  As a local option, regional offices may also staple a locally prepared "PRE-TERMINATION/REDUCTION NOTICE—ACTION PENDING" flash to the front of the claims folder.



	b.  Monitoring the W50 Screen.  Supervisors must ensure that all end product 600 issues are identified timely and routed for immediate action.



	(1)  Review Column A of the Maturing Issues (W50) screen for EP 600s that will mature in 1-7 days.



	(2)  Emphasize processing these claims on the 65th day to minimize overpayments.



	(3)  The Veterans Service Center Manager (VSCM) is responsible for ensuring that the division WIPP User Plan includes provisions for timely identification of EP 600 cases as well as special search provisions for those cases not in storage.



9.09  ACTIONS AFTER ISSUANCE OF PRE-TERMINATION/REDUCTION NOTICE



	a.  Basic Rule.  Unless the beneficiary specifically asks that the award be reduced or suspended to minimize any possible overpayment, take no adverse action until the 65th day following the date of the pre-termination/reduction notice.  Waiting an additional 5 days allows time for evidence submitted near the end of the 60-day period to reach the Veterans Service Center.  Follow the procedures in paragraphs 9.10c, 9.12 and 9.13 if a beneficiary asks that his/her payments be adjusted before the pre-termination/reduction period expires.

	

	b.  Evidence Received—Development or Favorable Action



	(1)  General.  After issuance of a pre-termination/reduction notice, if evidence is received that supports payment of benefits at the current or a greater rate, take immediate action to complete any necessary rating or award.  Inform the beneficiary that the proposed adverse action has been rescinded.



	(2)  Development Controls.  If a beneficiary submits evidence which warrants further development, take immediate development action.  Advance the pending-issue control suspense date for the pre-termination/reduction notice 30 or 60 days if necessary.  Unless the results of this development clearly indicate continuing entitlement to current or greater benefits, hold all the material obtained until the basic 65-day control period expires or a final decision can be made, whichever is later.



Requests to Obtain Evidence from VA and Non-VA Sources



	(a)	A request to obtain evidence may be received during the 60-day pre-termination/reduction period.  If requested to obtain evidence from a non-VA source, do so, but do not delay action if the evidence is not received during the 60-day pre-termination/reduction period.  This does not apply to evidence requested as a result of a 
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hearing request received within 30 days of the date of the pre-termination/reduction notice.  See the note to paragraph c below.



	(b)  If the request is for evidence from a VA source, e.g., VA outpatient treatment records, that is specific to the issue under consideration, do not take action until the evidence is received.  Requests for records from military hospitals are included in this category.



	(c)  If requested to obtain evidence not specific to the issue under consideration, e.g., treatment for a nonservice-connected disability, do so, but do not delay action if the evidence is not received during the 60-day pre-termination/reduction period.  This does not apply to evidence requested as a result of a hearing request received within 30 days of the date of the pre-termination/reduction notice.  See the note to paragraph c below.



	c.  Evidence Not Received or Not Warranting Favorable Decision.  If the beneficiary does not submit any evidence within the 60-day period or the evidence submitted does not justify a change in the proposed action, at the end of the 60-day period route the claims folder to the rating activity if a rating decision is needed.  The rating activity will make an immediate decision and route the claims folder to authorization by the end of the 65-day control period.  If no rating decision is needed, at the end of the 60-day control period, route the claims folder to authorization.  Authorization is to reduce, suspend or terminate benefits using the effective date provisions of 38 CFR 3.500 through 3.503.  As provided in paragraph 9.11, notify the beneficiary of the final determination.  If the award action creates an overpayment, include the language provided in exhibit D in the letter.



NOTE:  If VA receives a request from the beneficiary for a personal hearing within 30 days of the date of the pretermination/reduction notice, do not make a final decision until the full hearing process is completed, i.e., the decision of the Decision Review Officer or Hearing Officer is done or the beneficiary fails, without good cause, to appear for the hearing.



	d.  Evidence Received before the 60th Day But Not Reviewed before Adverse Action Taken.  If adverse action is taken at the end of the control period and it is subsequently discovered that evidence received on or before the 60th day was not associated with the claims folder in time to be reviewed before the adverse action, promptly reverse or mitigate the adverse action.



	(1)  No Change in Decision.  If the additional evidence does not change the adverse decision, fully advise the beneficiary of this decision and provide appellate and procedural rights.



	(2)  Development Needed.  If further development is needed, restore the beneficiary's payments until development is completed and a final decision made.  Send a letter to the beneficiary explaining the basis for the resumed payments and warning that adverse action, i.e., retroactive reduction or termination, may again be in order if the evidence, when obtained, does not support continued payments.



	e.  Notice of Disagreement (NOD) Received before Expiration of Pre-Termination/Reduction  Period.  If an NOD without supporting evidence is received during the pre-termination/reduction period, tell the beneficiary that the NOD action is premature.  Explain that the appellate process can be initiated only after a final decision has been made.  If the NOD is received near the end of the 60-day period, incorporate this explanation into the final notice.  This rule applies to all pre-termination/reduction periods.  If an NOD is received with supporting evidence, there is no need to explain that it is premature.  Assume that the statements made are a reference to the evidence submitted rather than a request to initiate the appellate process.



	f.  Computation of Pre-Termination/Reduction Period (38 CFR 3.110)



	(1)  Exclude the first day of the specified pre-termination/reduction period and include the last day if the time limit expires on a workday.  If the time limit expires on a Saturday, Sunday or holiday, include the next workday in the computation.
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	(2)  The first day of the specified pre-termination/reduction period will be the date the pre-termination/reduction notice was mailed to the claimant/beneficiary.  The date of the letter is the date of mailing for purposes of computing the time limits for the pre-termination/reduction period (38 CFR 3.110).



9.10  HEARINGS IN PRE-TERMINATION/REDUCTION CASES (38 CFR 3.103(c) and 3.105(h))



	a.  Priority Scheduling.  To reduce overpayments, give priority to requests for hearings received by VA within 30 calendar days following the date of a pre-termination/reduction notice.  If this 30-day time limit expires on a Saturday, Sunday or holiday, include the next succeeding workday in the computation.  Schedule these hearings for the earliest possible date, but dispatch the letter advising the beneficiary of the time and place of the hearing at least 10 calendar days before the scheduled date to allow the beneficiary reasonable time to prepare.  A waiver of the 10-day advance notice is permissible by mutual agreement between VA and the beneficiary or his/her representative.  If at all possible, schedule the hearing for no later than 30 days after receipt of the request.



	b.  Conducting Hearing.  The hearing must be conducted by the Decision Review Officer, Hearing Officer or other VA personnel who did not participate in the pre-termination/reduction process regarding the issues under review.



	c.  Continuation of Payments.  If a beneficiary requests a hearing within 30 days after the date of the pre-termination/reduction notice, continue payments until either any evidence developed as a result of the hearing is received and the Decision Review Officer’s or Hearing Officer's decision is made or the beneficiary fails without good cause to appear for the hearing and a final decision is made.  If a final decision is adverse to the beneficiary, adjust the award under effective date regulations and create an overpayment, if any.  The beneficiary may minimize the potential overpayment by requesting that his/her award be adjusted immediately.  On receiving such a request, take necessary award action effective date of last payment.



NOTE:  This is an exception to the rule that an adverse award action will not be taken during the 60-day pre-termination/reduction period.



	d.  Rescheduling Hearings.  If the beneficiary is unable to appear for a scheduled hearing for good cause, schedule a new hearing on a priority basis.  Examples of good cause include, but are not limited to, illness or hospitalization of the claimant or beneficiary or death of an immediate family member.  See 38 CFR 3.105(h).  Continue payments to the beneficiary.  If the beneficiary reports that he/she is unable to appear for the rescheduled hearing, refer the case to the VSCM or his/her designee to review the reason why the beneficiary is unable to appear.



	(1)  Compelling Reasons.  Schedule a third pre-termination/reduction hearing only if it is found that there were compelling reasons which prevented the beneficiary from keeping the first two appointments and there is reasonable cause to believe that the beneficiary will be able to report for the third hearing.



	(2)  No Compelling Reasons.  If the VSCM or his/her designee cannot find compelling reasons for scheduling another pre-termination/reduction hearing, make a decision based on the evidence of record.



	(a)  Advise the beneficiary of the final decision.  Tell the beneficiary that, if a new hearing is still desired, he/she should notify VA and a hearing will be scheduled as requested.  Also tell the beneficiary that the action just completed will be reconsidered in light of any evidence he/she may present at that hearing.



	(b)  If a hearing request is received, place the case on the regular hearing docket.



	(c)  Since the opportunity to have a subsequent hearing has been afforded, the adverse decision regarding compelling reasons is not appealable.
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	e.  Failure to Appear without Good Cause.  Due process requires only that a beneficiary be afforded a reasonable opportunity for a personal hearing.  Therefore, if the beneficiary fails, without good cause, to appear for a scheduled hearing and the 60-day pre-termination/reduction period has expired, make a final decision on the issue under review.



	f.  Post-30-Day Requests.  If VA receives a hearing request from a beneficiary more than 30 days after the date of the pre-termination/reduction notice, handle the request under normal procedures, i.e., place the case on the regular hearing docket.  At the end of the 60-day pre-termination/reduction period, make a final decision based on the evidence of record.  As specified in paragraph 9.09, if development is underway based on evidence submitted by the beneficiary, complete that development before making a final decision.



9.11  FINAL NOTIFICATION IN PRE-TERMINATION/REDUCTION CASES (38 CFR 3.103(e))



	Whether the final determination is favorable or adverse, notify the beneficiary of the decision.  If a 498 screen was used to generate the pre-termination/reduction notice, use a 499 screen of the same pending end product to generate the final notice unless the circumstances of the case are such that a locally generated letter would be more appropriate.  See part V, chapter 5 for additional information on use of 498 and 499 screens.  If a locally generated letter is used and the decision is unfavorable, include the basic elements outlined in paragraphs 9.03(b)(1), (2) and (3) in the letter.  Unless the beneficiary has submitted evidence or requested a hearing, this part of the letter will be essentially the same as the pre-termination/reduction notice.  A letter relaying notice of unfavorable action must also include paragraphs providing information concerning any overpayment created (exhibit D), procedural rights (exhibit A) and appellate rights (exhibit C).  When all actions are completed, remove any "PRE-TERMINATION/REDUCTION NOTICE—ACTION PENDING" flash from the front of the claims folder.



9.12  CLAIMANT REQUESTS IMMEDIATE IMPLEMENTATION OF ADVERSE ACTION



	If the claimant submits a written statement or other acceptable evidence, such as information as to income, net worth, dependency or marital status transmitted orally or by e-mail, fax or other electronic means, in response to a pre-termination/reduction notice that confirms the validity of the evidence already of record and specifically asks that action be taken immediately on the adverse decision, take the final rating and award action at once.  Be extremely careful to ensure that the claimant is asking for final implementation of the adverse decision and not merely trying to minimize any overpayment during the 60-day period.  If there is any uncertainty as to the claimant's intentions, wait until the expiration of the pre-termination/reduction period before taking action.



	Example:  The veteran responds to a due process notice by sending a statement or making a telephone call to the VA in which he says, "Yes, my wife Anne Marie died on December 15, 2001, but I didn't know I had to report it.  Please tell me how much I am going to have to pay back and don't pay me any more than I should be getting."  Since the veteran is specifically requesting that adverse action be taken immediately, adjust the award and send a final notice immediately.



9.13  DUE PROCESS IN INCOMPETENCY DETERMINATIONS



	a.  General.  Before making a rating determination of incompetency (par. 17.15), VA must satisfy the requirements of notice and hearing, except as provided below.  If sufficient evidence is of record to establish the necessary degree of probability that a payee/beneficiary is incapable of managing his or her own affairs (including disbursement of funds without limitation), prepare a notice of proposed rating and of opportunity for hearing.



	b.  Exception.  A payee/beneficiary held by a court of jurisdiction to be incompetent or for whom a court having jurisdiction has appointed a guardian by reason of incompetency, is deemed to have had notice and hearing under laws of the State and does not require any additional notice and hearing.



	c.  Notice.  If a preliminary rating is made, send notification of the proposed action to the beneficiary or to a custodian who may be recognized under 38 CFR 3.850(c).  If the beneficiary is a patient in a medical center, send 
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a copy of the notice to the Chief Officer of the hospital or domiciliary in which the person is institutionalized.  Include in the notice:



	(1)  A short resume of the facts and evidence of record that would support a finding of incompetency.



	(2)  An explanation of the effect of such finding on payment of VA benefits.



	(3)  A statement of the right to submit evidence to show why the proposed action should not be taken, to have a hearing and to be represented.



	(4)  Also provide the following information:



	(a)  If a personal hearing to present evidence on the issue is desired, the request should be made to VA within 60 days.  Claimants may bring witnesses and their testimony will be included in the record.  VA will furnish the hearing room, provide hearing officials and prepare the transcript or summary of the proceedings, but cannot pay any other expenses of the hearing since the personal hearing is being held only on request.



	(b)  The beneficiary may be represented, without charge, by an accredited representative of a veterans’ organization or other service organization recognized by the Secretary of Veterans Affairs, or may employ an attorney.  If a representative has not been designated but is desired, the beneficiary should advise VA and the necessary forms will be furnished.



	(c)  If no action is taken either by submitting evidence or requesting a hearing within 60 days, a decision as to competency will be made on the basis of evidence of record.



NOTE:  A sample letter is included in exhibit F.



	d.  Institutionalized Beneficiaries.  If the beneficiary is a patient in a medical center (including veterans in non-bed-care status, on authorized or unauthorized absence or a domiciliary member), send the original notification of the proposed incompetency action to the beneficiary.  Send a copy of the notice to the Chief Officer of the institution, requesting that the patient also be informed orally about the proposed action and of due process rights by a psychiatric social worker or other professional staff member designated by the Chief Officer of the institution.  For veterans institutionalized by VA, hospital staff should record an appropriate entry describing the action in the veteran's medical record.



NOTE:  Exercise discretion in dealing directly with the beneficiary as this type of notice could have undesirable consequences.



	e.  Incompetency Determination When Child Reaches Age 18.  If payments were previously made

on behalf of a minor child and an incompetency rating is needed when the child reaches age 18, send the pre-termination/reduction notice to the fiduciary previously certified by the VSCM to receive payments because of the child's minority or to a parent who is recognized under 38 CFR 3.850(c).



	f.  Conduct of Hearings.  The Decision Review Officer is to conduct the hearings in accordance with the provisions of chapter 35.  Due to the nature of the hearings, provide latitude to allow participation and assistance to the beneficiary by next of kin or any other person of the beneficiary's choice.



	g.  Authorization Procedure.  If a rating proposes to rate a beneficiary incompetent, notify the beneficiary, Chief Officer of the hospital or VA domiciliary or custodian, whichever is applicable.  Give notice of the proposed action, of the right to a hearing and of the right to submit any pertinent evidence.  Control the case.  At the end of the 60-day notice period take immediate rating action, if indicated.  After the rating decision is completed, refer to paragraph 17.15 for procedures to follow to appoint a fiduciary.
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	h.  Notice of Disagreement.  If, after any formal rating of incompetency, an NOD is received, prepare a Statement of the Case (SOC) and send it to the beneficiary (or fiduciary, if applicable) and the beneficiary's or fiduciary's representative.  Enclose VA Form 9, "Appeal to Board of Veterans' Appeals," with the SOC for use in completing the appeal.  In preparing the SOC, carefully consider any information that may be detrimental to the beneficiary's state of mind or other matters not to be disclosed (chapter 8).  A decision as to possible detriment must be supported by a physician's opinion and advice concerning the appropriate way to communicate the information directly to the beneficiary.



	i.  Original Claims.  If evidence of record in an original claim supports a conclusion of incompetency, the rating activity will rate the case but defer the issue of incompetency.  The case is then referred to authorization to give the claimant notice of the proposed incompetency determination and an opportunity to present evidence to show that such a determination should not be made.  At the end of the control period or after a hearing and receipt of evidence developed through the hearing, whichever is later, refer the case to the rating activity for a final decision on the competency issue.  Do not award benefits until the incompetency issue is resolved.



9.14  WAIVER REQUESTS IN PRE-TERMINATION/REDUCTION CASES



	The Committee on Waivers and Compromises is to use existing guidelines to determine if any or all of the overpayment was the result of material fault on the part of the beneficiary.  In this connection, it is important that the pre-termination/reduction notice properly advise the beneficiary of his/her right to minimize any potential overpayment by requesting immediate award action.



9.15  TEMPORARY AND DELIMITED RATINGS



	If a veteran is granted an increased payment based on a Paragraph 28, 29 or 30 rating (including "open" ratings) or for a disability for which the Rating Schedule provides a temporary evaluation for a specified period of time, e.g., organ and joint replacement, heart attacks, cancer, ensure that the award letter specifies the date or conditions under which the increased payment will be reduced.  If the veteran is fully informed of the date and reasons for the prospective adjustment at the time of the initial grant, a `pre-termination/reduction notice is not needed when the reduced rate takes effect.
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SUBCHAPTER II.  REDUCTIONS



9.16  REDUCTIONS UNDER ADMINISTRATIVE ERROR (38 CFR 3.500(B)(2))



	a.  Administrative Decision Required.  Prepare a proposed administrative decision to reduce or terminate benefits as a result of an erroneous award based solely on administrative error or error in judgment (38 CFR 3.500(b)(2)). Give the beneficiary 60 days to submit evidence to show why the reduction should not be made.  Do not include language about minimizing an overpayment since an overpayment will not be created.



	(1)  A coach may approve the proposed decision if the amount of the erroneous payment is less than $2000.  If greater than $2000, the VSCM must approve the decision.  Use the amount of the erroneous payment as of DLP at the time of approval of the proposed decision to determine who must approve the proposal.



	(2)  If a coach approves the proposed decision, he/she can approve the final decision even though the amount of the erroneous payment may then be equal to or greater than $2000.



	b.  No Evidence Provided and No Hearing Requested.  If new evidence is not received within the 60-day due process period and VA does not receive a request for a hearing from the beneficiary within 30 days of the date of notice of the proposed reduction, reduce benefits the last day of the month in which the 60-day period expires.



	(1)  Another administrative decision is not required.  A memorandum for file stating that no evidence was submitted and that the proposed decision is final will suffice.  It must be signed by either a coach or the VSCM.



	(2)  File the proposed decision and a copy of the memo in the VSCM's office per subparagraph 11.31(b)(1).



	c.  Evidence Provided or Hearing Requested.  If the beneficiary provides new evidence or VA receives a request for a hearing from the beneficiary within 30 days of the date of notice of the proposed reduction, continue benefits at the same rate pending a final decision.  Reduce or terminate benefits effective the last day of the month of the FINAL decision or the end of the 60-day period, whichever is later.  If new evidence is submitted, another administrative decision is required.  If a hearing is held, the Decision Review Officer will suffice for another administrative decision and coach approval.  If VSCM approval is required, the Decision Review Officer will submit his/her decision to the VSCM for approval.



	d.  Overpayment.  NEVER create an overpayment in cases involving erroneous awards based solely on administrative error or error in judgment.



9.17  REDUCTION IN EVALUATION--COMPENSATION (38 CFR 3.105(e))



	a.  Reduction--No Increase in An Evaluation or No New Compensable Grant.  If the reduction in evaluation of a service-connected disability or discontinuance of unemployability will result in a reduction or discontinuance of compensation, follow these procedures:



	(1)  Rating.  The rating activity will prepare a rating proposing the reduction or discontinuance of benefits setting forth all material facts and reasons for this action.  The activity will use the legend "PROPOSAL TO REDUCE EVALUATION(S)--38 CFR 3.105(e)" and will include the proposed evaluation and, if applicable, the proposed combined evaluation.



	(2)  Initial Notice to the Veteran.  Notify the veteran at the latest address of record of the proposed action, giving detailed reasons for the action.  The proposed date of reduction will be the last day of the month in which a 60-day period from the date of notice to the veteran of the FINAL rating action expires.
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	(3)  Response Time.  Give the veteran 60 days to present additional evidence to show that compensation payments should be continued at their present level.  Do not include language about minimizing the overpayment, as none will be created.  If evidence received during this period establishes a reasonable basis for reexamination, request the examination.  Do not take final action until the examination report has been received and considered (pt. VI, par. 9.03a).



	(4)  No Reply.  If no additional evidence is received within 60 days and the veteran does not timely request a hearing, take final rating action.



	(5)  Evidence Provided or Hearing Requested.  If the veteran presents new evidence or timely requests a hearing, within 30 days after the date of the predetermination notice, the rating activity will not prepare a final rating until the evidence is considered, the hearing is held or the 60-day period elapses, whichever is later.  If a reduction is still warranted, the rating activity will take final rating action, reducing the award effective the last day of the month in which the 60-day period expires after the veteran is notified of the FINAL rating action.



	(6)  Notice of Final Action.  Notify the veteran of the final rating action, and explain that benefits will be reduced or discontinued effective the last day of the month in which the 60-day period from the date of notice to the veteran of the final rating decision expires.



	b.  Combined Reduction--Increased Evaluation of Another Disability or New Service-Connected Disability.  If one or more evaluations is increased or service connection is granted for a new condition, but, because of a reduction in the evaluation of another disability, the new combined evaluation is reduced, award the increase from the applicable effective date and follow the procedures above to propose the reduction of the new combined evaluation.



	c.  Combined Evaluation Unchanged or Increased.  The provisions of 38 CFR 3.105(e) apply only to reduction of compensation.  If an evaluation of one or more service-connected disabilities is decreased but the amount payable remains the same or is increased, do not follow 38 CFR 3.105(e) procedures.



	d.  No Running Award.  38 CFR 3.105(e) applies ONLY if a lower evaluation of a service-connected disability would result in a reduction or discontinuance of compensation payments in a RUNNING award.  If a case is in suspense, reduction or discontinuance is effective DLP.



		e.  Withdrawal of Proposal to Reduce.  To withdraw a proposal to reduce, prepare a rating confirming and continuing the prior rating.  If the Decision Review Officer withdraws the proposal, the Decision Review Officer decision takes the place of the C&C rating.



9.18  REDUCTION IN EVALUATION(COMPENSATION (38 CFR 3.105(a))



		a.  Error in Determination.  To reduce a service-connected evaluation under 38 CFR 3.105(a), prepare a rating proposing the change.  Cite all material facts and the reasons for the proposed action.  Use the legend "PROPOSAL TO REDUCE UNDER 38 CFR 3.105(a)and 3.105(e)."  Include the proposed evaluation and, if applicable, the proposed combined evaluation.  The ratings of Rating Veterans Service Representatives (RSVRs) must be signed by the VSCM or a supervisory designee not lower than coach.  The ratings of Decision Review Officers must be signed by the VSCM or Assistant VSCM.



		b.  Procedures.  Follow the procedures in paragraph 9.17a as to effective date, submission of evidence and a hearing.  Follow paragraph 9.17e to withdraw the proposal, except that the VSCM or designee must approve the C&C rating or the Decision Review Officer’s withdrawal decision.

	

          c.  Approval.  The final rating decision must be signed by the VSCM, Assistant VSCM or supervisory designee not lower than coach, as appropriate.









9-II-2

�April 5, 2004										M21-1, Part IV

											Change 197



		d.  Application.  The rating decision must be signed by the VSCM, Assistant VSCM or supervisory designee not lower than coach, even if benefits are not reduced.  However, if the amount payable to the beneficiary is unchanged or increased, predetermination procedures do not apply.



9.19  SEVERANCE OF SERVICE CONNECTION (38 CFR 3.105(d))



		a.  Effective Date.  The effective date of severance of service connection is the last day of the month in which a 60-day period from the date of notice to the beneficiary of the FINAL rating action expires.



		b.  Procedures.  Follow the procedures in part VI, chapter 9 even if severance of service connection would not result in a reduction or termination of benefits.  See paragraph 25.02.



9.20  "NOT PT" AND "NO LONGER ENTITLED TO SPECIAL MONTHLY PENSION" CASES



	a.  Predetermination Procedures



		(1)  On receipt of a  rating proposing to discontinue entitlement to pension or special monthly pension, send the beneficiary a predetermination notice.



		(a)  For "Not PT" cases, this notice MUST include the citation of 38 CFR 4.17, the regulation which sets forth the requirements for a permanent and total disability evaluation.



		(b)  When furnishing locally generated notice, advise the veteran of the proposed effective date as follows:  "Your present payment will continue for 60 days to allow you to submit additional evidence.  At the expiration of that 60-day period (or after a personal hearing is held, if VA receives such a hearing request from you within 30 days), all available evidence in the file will be reviewed once more and a final decision made.  If this proposed decision to discontinue your (pension) and (aid and attendance) (housebound benefit) entitlement is affirmed, your payments will be (terminated) (reduced) at the end of the month in which a final decision is made."



		(2)  As outlined in paragraph 9.08, control the case so that rating action may be taken immediately at the end of the 60-day period.



		b.  Due Process Period Expires.  After the 60-day predetermination period expires or all development associated with a personal hearing is completed (if VA receives a hearing request from the beneficiary within 30 days of the predetermination notice), whichever is later, refer the case to the rating activity for reconsideration.



		c.  Award Action and Notification of Final Decision.  Continue, reduce or terminate pension benefits, as appropriate, on receipt of a final rating decision.



		(1)  Send the veteran a letter which fully and clearly informs him/her of the decision reached.  If the proposed "Not PT" decision is affirmed, the letter to the veteran must again contain the information that appeared in the predetermination notice (par. 9.03b) plus the  paragraphs contained in exhibits B and C, i.e., procedural and appellate rights.



		(2)  The provisions of 38 CFR 3.105(f), prohibit termination of a pension award retroactively unless fraud is involved.  If an award cannot be completed in time to implement the effective date shown on the rating decision prospectively, return the case to the rating activity for preparation of a new decision with a later effective date.



9.21  REVIEW OF A&A ENTITLEMENT FOLLOWING DISCHARGE FROM NURSING 	HOME PATIENT STATUS



	a.  On Receipt of Notice of Discharge from Nursing Home
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		(1)  Review Evidence of Record.  On receipt (from the beneficiary or any other source) of a notice of discharge from nursing home patient status, promptly review the claims folder to determine if A&A status has already been established by rating action or if there is medical evidence of record which should be submitted to the rating activity.



		(2)  Predetermination Notice.  If there is no pertinent medical evidence of record or if the rating activity cannot grant A&A based on the available evidence, write to the beneficiary.



		(a)  Proposed Action.  Tell the beneficiary that entitlement to A&A benefits must be reconsidered because he or she is no longer a nursing home patient.



		(b)  Evidence Needed.  Also tell the beneficiary that medical evidence establishing a factual need for regular A&A and, if appropriate, a current statement concerning the amount of continuing unusual medical expenses must be furnished within 60 days from the date of the letter.  Advise that if such evidence is not received, payments will be reduced or terminated.



		(c)  Specific Notice.  In discussing the proposed effective date, advise the beneficiary in the notice as follows:  "Your present payment will continue for 60 days to allow you to submit additional evidence.  At the expiration of that 60-day period (or after a personal hearing is held, if you request such a hearing within 30 days), all available evidence in the file will be reviewed once more and a final decision made.  If our proposed action to discontinue your aid and attendance entitlement is affirmed, your payments will be (terminated) (reduced) at the end of the month in which the final decision is made."



NOTE:  Predetermination notice is required even if the beneficiary submitted the notice of discharge from the nursing home.



		(3)  Simultaneous Development.  As outlined in paragraph 25.08g, also attempt to obtain the necessary medical evidence directly from any sources which may be of record.



	(4)  Controls.  Establish a 65-day control in accordance with paragraph 9.08.



		b.  No Medical Evidence Received Within Predetermination Period.  If no medical evidence is submitted within 65 days, reduce or terminate benefits, as appropriate.  Fully and clearly inform the beneficiary of the decision.  This letter must again contain the elements that appeared in the predetermination notice plus the paragraphs contained in exhibits B and C, i.e., procedural and appellate rights.  Do not create an overpayment in connection with the loss of A&A status (38 CFR 3.105(f)).



		c.  Effective Date.  If it is determined that there is no entitlement to either A&A or housebound benefits, terminate the special monthly pension effective the end of the month in which the authorization activity completes the award action after the end of the predetermination period (38 CFR 3.105(f)).  If housebound status is granted, the effective date will also be the end of the month in which the authorization activity completes the award action after the predetermination period ends.  If benefits cannot be timely reduced or terminated on the date cited to the beneficiary in the predetermination notice, make the reduction or termination effective the end of the month in which the award is completed.



	d.  Authorization Action Following a Rating Decision



		(1)  Action Pending When Control Period Expires.  If rating activity action on the A&A issue is still pending when the predetermination period elapses, extend the suspense date for the pending 600 end product and continue payments until the rating action is completed.
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		(2)  A&A Established.  Inform the beneficiary via locally generated letter that entitlement to A&A benefits has been established based on medical evidence and that his/her payments will be continued.  Clear the pending control.  If the amount payable was based on deductible nursing home expenses allowed prospectively, develop for current medical expenses when the veteran is no longer in the nursing home, and adjust accordingly.



	(3)  A&A Not Established



		(a)  No Prior Notice.  If the beneficiary has not been given a predetermination notice, follow the procedures in subparagraphs a(2), (3) and (4) above.



		(b)  Within Control Period.  If a predetermination notice has been given but the control period has not yet elapsed, reverse file the rating, ensure that the control is set for the proper date and that the beneficiary has been asked to restate his/her income and medical expenses.  Return the claims folder to the files activity.



		(c)  Award Action and Final Notice.  Reduce or terminate the award, as appropriate, if the predetermination period has elapsed and all development associated with a personal hearing (if VA received a hearing request from the beneficiary within 30 days of the date of the predetermination notice) has been completed.  Fully and clearly inform the beneficiary of the decision by locally generated letter.  If the proposed adverse action was affirmed, include in that letter the elements that appeared in the predetermination notice (subpars. 9.03b(1), (2), and (3) plus the paragraphs contained in exhibits B and C, i.e., procedural and appellate rights).  Under the provisions of 38 CFR 3.105(f), do not reduce or terminate a pension award retroactively unless fraud is involved.  If the effective date shown on the rating decision cannot be implemented prospectively, return the case to the rating activity for preparation of a new decision with a later effective date.



9.22  NOTICE OF HOSPITALIZATION/NURSING HOME STATUS RECEIVED AFTER DISCHARGE FROM THE FACILITY



		a.  Due process requires that predetermination notice be given before taking away a benefit.  It does not require that benefits be increased above the level that can be justified by the evidence of record while development is pending.



		b.  If a private pay patient is discharged from a nursing home before A&A is awarded, pay A&A only through the end of the month of discharge from the nursing home and develop A&A on a factual basis.  Likewise, if a veteran who is a nursing home patient at VA expense is discharged from the nursing home before A&A is awarded, pay the housebound rate through the end of the month of discharge from the nursing home (subject to further reduction under 38 CFR 3.551).



	EXAMPLE:  A veteran with a spouse receives Improved Pension.  The monthly rate does not include any Special Monthly Pension.  On September 15, 1991, notice is received that the veteran was in a nursing home at VA expense from April 2, 1990, through August 22, 1991.  Pay the housebound rate from May 1, 1990, through August 31, 1991, ONLY.  Then resume the rate without Special Monthly Pension.  Develop for medical evidence to establish continued entitlement to A&A on a factual basis.



9.23  PREDETERMINATION NOTICE PROCEDURES IN APPORTIONMENT CASES



	a.  Initial Apportionment Claim

	

	(1)	Development, Predetermination Notice and Withholding Action.  If a claim for apportionment is received, send the development letters specified in paragraphs 19.05 and 26.05b.  Give the parties 60 days to respond.  Include in the letter to the veteran or the surviving spouse a statement to the effect that the beneficiary "may minimize any potential overpayment (in the event that the apportionment is granted) by requesting that his/her award be adjusted at the earliest possible date."  When releasing the development letters, amend the award to
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provide for a type 1 withholding, effective the first day of the month following the month in which the predetermination notice period expires.  Set up a 600 end product as outlined in paragraph 9.08.



	EXAMPLE:  An estranged wife files an apportionment claim on April 17.  The development letters are released on May 22.  The type 1 withholding will be effective August 1.



NOTE:  If VA receives a hearing request from the veteran or surviving spouse within 30 days after the predetermination notice is released and a final decision cannot be made before the end of the 65-day control period, amend the effective date of the type 1 withholding so that payments to the veteran or surviving spouse are not reduced until after a final decision is reached.



	(2)  Effective Date of Award Actions.  When development is completed or the 65-day control period expires, whichever is later, prepare the apportionment decision.  If the apportionment is granted, retroactively adjust the award of the veteran or surviving spouse under 38 CFR 3.400(e) or 3.650 and create the overpayment, if any.



	b.  Adjustment or Discontinuances in Apportioned Awards



	(1)  Change Caused or Reported by Primary Payee



	(a)  Contemporaneous Notice and Award Action.  If the basis for reducing, suspending or terminating the veteran's or surviving spouse's running award (or an apportioned share of such an award) is one of the reasons listed in subparagraphs 9.05a(1) through 9.05a(3) or paragraph 9.06, immediately adjust the primary and all apportionee awards.  Send appropriate award notices.



	EXAMPLE:  The veteran submits a statement showing that his/her income exceeds the applicable limit.  Immediately adjust both the primary and apportionee awards.



	EXCEPTION 1:  If an apportionment is being paid to an estranged spouse and the veteran reports a divorce or annulment, defer award action and furnish predetermination notice to both parties as outlined in paragraph 19.14.



	EXCEPTION 2:  Under paragraphs 16.11a(2) and 26.07e the termination of a surviving spouse's Section 306 or Old Law Pension award does not deprive the children not in her/his custody of their entitlement to the rate of payment they were receiving as apportionees.



	(b)  Predetermination Notice.  If the reason for the potential adverse action in the primary beneficiary's (or apportionee's) award is NOT one of the reasons listed in subparagraphs 9.05a(1) through 9.05a(3) or paragraph 9.06, give appropriate predetermination notice ONLY to the primary beneficiary.  Also send a letter to the other beneficiaries explaining that the primary beneficiary's award may be reduced or terminated (state the date), and, if it is, the apportionee's award may also be reduced or terminated.  Continue payments in all awards until a final decision is made.  Then, adjust all awards under existing regulations.



	(2)  Change Caused or Reported by Apportionee.  If adverse information is provided by or about an apportionee, determine whether predetermination notice or contemporaneous notice procedures are in order for the apportionee, in accordance with subparagraphs 9.05a(1) through (3) above.  Regardless of the action taken on the apportionee award, give the primary beneficiary, i.e., veteran or surviving spouse, a predetermination notice if his or her payment is adversely affected.



	EXAMPLE:  An estranged spouse, receiving an apportionment of the veteran's Improved Pension, submits a copy of his/her divorce decree.  Terminate the apportionee award immediately.  If the veteran's award is adversely affected, send a predetermination notice.  At the end of the control period, adjust or terminate the award under applicable regulations.  If the veteran is entitled to an increase due to the termination of the apportionment, no predetermination notice is required.  Adjust the award immediately.
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9.24  PROCEDURES IN INCARCERATED VETERAN CASES 



	a.  Unofficial Notice Received.  If an informal notice is received stating that the veteran is incarcerated, establish controls (paragraph 9.08) and initiate development for completion of a VA Form 21-4193, "Notice to Department of Veterans Affairs of Veterans or Beneficiaries Incarcerated in Penal Institution."  Send the beneficiary a predetermination notice based on the provisions of paragraph 25.04 only after official verification of incarceration is received. 



	b.  Official Notice Received.  When official notice is received that the veteran is incarcerated, most often from a completed VA Form 21-4193, "Notice to DVA of Beneficiary Incarcerated In Penal Institution," clear the established control (i.e., EP 290) and begin the due process provisions as outlined in 9.03 of this chapter.  Establish end product 600 and control for 60 days per 9.08 of this chapter.  Final action is based on paragraph 25.04.  

 

9.25  MULTIPLE CO-EQUAL PAYEES



	a.  Vet-Married-to-Vet Cases.  The rate of Improved Pension paid to two veterans living together is based on their joint income.  If one spouse reports a change in income (either for the other spouse or him/herself), presume that the report was submitted on behalf of both beneficiaries.  Do not furnish predetermination notice to the second beneficiary.



	b.  Children Only Awards.  Do not furnish individual predetermination notices if all the children are being paid under one consolidated award.  Give predetermination notice to the fiduciary of any child whose rate of payment is adversely affected by a change in the status of a child or children on another award.



	EXAMPLE:  The veteran's first wife reports that 16-year-old Lisa's marriage has been annulled and asks that Lisa's DIC payments as a child of the veteran be reinstated.  The payment to the child of the veteran's second marriage (Robert--payee 32) must be reduced to the rate payable for one of two children.  Give Robert's custodian a predetermination notice.  Continue payments at the higher rate until the first of the month following the month in which the predetermination notice period elapses.  At the end of the 65-day control period, retroactively reduce his award and create an overpayment.



NOTE 1:  If death or divorce terminates Lisa’s marriage, benefits are no longer payable for her.  Under Public Law 101-508, the marriage of a child is now a permanent bar against receiving benefits.  This provision does not apply if the marriage is annulled or otherwise declared void by a court of competent jurisdiction.



NOTE 2:  A predetermination notice is NOT required before making a retroactive payment of DIC to a child based on school attendance.  The child receives the "available difference."  See subparagraph 14.02a(4)(a)2 c.  Due process procedures do not apply in these cases.



9.26  FAILURE TO RETURN VA FORM 21-8960, CERTIFICATION OF SCHOOL ATTENDANCE OR TERMINATION



	a.  General.  VA Form 21-8960 is a computer-generated form sent every March for each child shown in the master record as attending school.  When the VA Form 21-8960 is sent, the central computer system establishes a master record diary under reason 21 for the return of the VA Form 21-8960 or other adequate notice of school attendance.  Other adequate notice is written, factual information provided by the payee, his/her fiduciary or representative with power of attorney showing certification of school attendance or termination of enrollment.  If the required certification is not received within 60 days from the date of request, provide predetermination notice of a proposed reduction or termination of benefits.
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	b. Certification Not Returned.  If the VA Form 21-8960 is not returned within 60 days from the date of request, review the claims folder to determine the date last certified that the child was attending school.  The effective date of proposed reduction or termination is the end of the month in which it was last certified that the child was attending school.



	(1)  Predetermination Notice.  Send notice of the proposed reduction or termination, enclose another VA Form 21-8960 and include the following information:



	(a)  A statement of the proposed decision, including the proposed effective date;



	(b)  An explanation of the basis for the proposed decision;



	(c)  The right to present evidence, request a personal hearing and to have representation, and



	(d)  The need to provide requested evidence within 60 days.



	(2)  Control.  Establish an EP 600 to mature 65 days following the date the predetermination letter is released.



	(3)  Final Action.  If the VA Form 21-8960 or other adequate notice is not received within the additional 65-day period, reduce or terminate benefits as proposed above.  Send a locally generated letter to advise the beneficiary of the final action.  See exhibits A through D for samples of notice letters.
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EXHIBIT A



PREDETERMINATION NOTICE--BASIC PROCEDURAL RIGHTS PARAGRAPHS



		Submission of Evidence.  Your payments will continue at the present rate for 60 days following the date of this notice so that you may, if you wish, submit evidence to show that the proposed action should not be taken.  You may submit evidence in person, through the mail or through your accredited representative.



		If you wait more than 60 days to submit evidence, we will carefully consider whatever you submit, but the adjustment of benefits described above will already have gone into effect and your benefits will continue in that status while we review the additional evidence.



		Minimizing Potential Overpayment.  You should be aware that if you continue to accept payments at the present rate for the next 60 days and it is then determined that the proposed adjustment must be made, you will have to repay all or a part of the benefits you have received during the 60 days.  You may minimize this potential overpayment by sending us a written statement asking that, beginning with your next check, we reduce your payments while we review your case.  If you make this request and at the end of 60 days our review shows that you should have received the higher rate, we will restore the full rate from the date on which it was reduced.



		Personal Hearing.  If you desire a personal hearing to present evidence or argument on any point of importance in your claim, notify this office and we will arrange a time and place for the hearing.  You may bring witnesses if you desire and their testimony will be entered in the record.  VA will furnish the hearing room and provide hearing officials.  VA cannot pay any other expense of the hearing since a personal hearing is held only on request from you.



		If, within 30 days from the date of this notice, VA receives a hearing request from you, payments will continue at the present rate until the hearing is held and testimony is reviewed.  You should be aware that continuing to receive the current rate of payment until a hearing is conducted could result in the creation of an overpayment which must be repaid.  If you request a hearing but wish to minimize any overpayment which could result, you should submit a statement asking that your benefits be reduced or suspended beginning with your next check.



		After 30 days, you may request a hearing, but benefits will already have been adjusted as explained earlier in this notice.



		Representation.  You may be represented, without charge, by an accredited representative of a veterans organization or other service organization recognized by the Secretary of Veterans Affairs.  You may also be represented by an attorney.  However, under 38 U.S.C. 5904(c), an agent or attorney may only charge you for services performed on or after the date of a final decision by the Board of Veterans Appeals.  If you desire representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.
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EXHIBIT B



CONTEMPORANEOUS OR FINAL NOTICE

BASIC PROCEDURAL RIGHTS PARAGRAPHS



		New Evidence.  You may submit additional evidence to strengthen your claim.  It is in your interest to send us any new evidence as promptly as possible.  We will carefully consider it and let you know whether it changes our decision.



		Personal Hearing.  If you desire a personal hearing to present evidence or argument on any point of importance in your claim, notify this office and we will arrange a time and place for the hearing.  You may bring witnesses if you desire and their testimony will be entered in the record.  VA will furnish the hearing room and provide hearing officials.  VA cannot pay any other expenses of the hearing since a personal hearing is held only on your request.



		Representation.  You may be represented, without charge, by an accredited representative of a veterans organization or other service organization recognized by the Secretary of Veterans Affairs.  You may also be represented by an attorney, for example, an attorney in private practice or a legal aid attorney.  However, under 38 U.S.C. 5904(c), an agent or attorney may only charge you for services performed on or after the date of a final decision by the Board of Veterans Appeals.  If you desire representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.
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EXHIBIT C



APPEAL



		Appeal.  You may appeal our decision to the Board of Veterans Appeals at any time within one year from the date of this letter if you believe the decision is not in accord with the law and the facts now of record.  You can start the appeal process by filing a Notice of Disagreement.  You may do this by writing a letter to this office stating that you wish to appeal.  If more than one benefit is involved, you should identify the benefit or benefits you are appealing.  If you decide to appeal, we will advise you further as to your procedural rights as your claim progresses through the several stages of the appeal process.
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EXHIBIT D



OVERPAYMENT PARAGRAPHS



	PREDETERMINATION NOTICE



		This adjustment will result in an overpayment of benefits which have been paid to you.  If the proposed decision is implemented, you will be notified of the exact amount of the overpayment and given information about repayment.



	NOTICE OF FINAL DECISION



		This adjustment results in an overpayment of benefits which have been paid you.  You will be notified shortly of the exact amount of the overpayment and given information about repayment.
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EXHIBIT E



CONTEMPORANEOUS NOTICE ON REPORTED DEATH OF A BENEFICIARY



	STANDARD PARAGRAPH



	(Addressed to:  Estate of (Beneficiary's Name)



		We have been notified of the death of (Name of Beneficiary).  Based on this notification we have terminated the payment of VA benefits.  If the notice of death was erroneous and the beneficiary is not deceased, he or she should call or write this office immediately so that payments may be resumed.



	OPTIONAL PARAGRAPHS



	If there is an indication of dependents who might be entitled to death benefits, add:



		We realize that the period following a relative's death is difficult for the family and wish to offer assistance to the (surviving spouse,) (children) (and parents) in applying for benefits to which (they) may be entitled.  The benefits are explained in the enclosed application form(s) which, when completed and returned to us, will be given prompt and careful consideration.



		IMPORTANT.  A completed application should be returned to us as soon as possible for the following reasons.



		Unless a claim for dependency and indemnity compensation is filed within 1 year from the date of the beneficiary's death, that benefit, if awarded, is not payable from a date earlier than the date the claim is received in the Department of Veterans Affairs.



	If there is an accrued amount payable, add:



		An accrued benefit may be payable based on the veteran's award or pending claim at date of death.  Completion of the enclosed form will be considered as a claim for this benefit.  It must, however, be filed within 1 year from the date of death.



	If there is potential entitlement to the $300 or $1100 burial benefit, add:



		An amount not to exceed $300 may be allowed toward the veteran's burial.  An amount not to exceed $150 may be allowed for expenses actually incurred as a plot or interment allowance if the veteran is not buried in a national cemetery or other cemetery under the jurisdiction of the United States.



		If death resulted from a service-connected disability, an amount not to exceed $1,100 may be allowed.



		An additional amount to cover transportation of the body to place of burial may be allowed if the veteran died while hospitalized as a Department of Veterans Affairs patient, without regard to place of burial, or is buried in a national cemetery, and either died as a result of a service-connected condition or had a compensable service-connected condition at the time of death.  Each charge for transportation of the body, including removal from the common carrier and to the cemetery, should be listed separately in the bill, showing the points between which transportation was furnished.







(Enclose VA Form 21-534, 21-535 or 21-530, as appropriate.)
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EXHIBIT F



DUE PROCESS NOTICE FOR AN INCOMPETENCY DETERMINATION



		We have received medical evidence from (informant) which indicates that you may be unable to handle your funds.



		Because we cannot make direct payments to persons who are unable to handle their funds, we propose to make the determination that you are unable to handle your affairs.  If we take that action, your benefits will be paid to someone we appoint who would receive your benefits and use them for your support.



		You should also know that if we determine that a veteran without a spouse or dependent child is unable to handle his/her funds, payments will be discontinued if the veteran has an estate of $1500.00 or more and is hospitalized at government expense.



		You have the right to submit evidence to show why we should not determine that you are unable to handle your funds.



		If you want a personal hearing to present evidence or argument about your ability to handle your funds, notify this office and we will arrange a time and place for the hearing.  You may bring witnesses if you desire, and their testimony will be entered in the record.  VA will furnish the hearing room, provide a Hearing Officer and prepare a transcript or summary of the proceedings.  VA cannot pay any other expenses of the hearing since a personal hearing is held only upon your request.



		You may be represented, without charge, by an accredited representative of a veterans organization or other service organization recognized by the Secretary of Veterans Affairs.  You may also be represented by an attorney, for example, an attorney in private practice or a legal aid attorney.  However, under 38 U.S.C. 5904(c), an agent or attorney may only charge you for services performed on or after the date of a final decision by the Board of Veterans Appeals.  If you want representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.



	If you do not submit evidence or request a hearing within 60 days, we will make a decision on the evidence of record
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