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CHAPTER 12.  POWERS OF ATTORNEY



SUBCHAPTER I.  REPRESENTATION BY SERVICE ORGANIZATIONS AND

INDIVIDUALS WHO ARE NOT LICENSED ATTORNEYS



12.01  SERVICE ORGANIZATIONS



		a.  There are three types of organizations that may be recognized to represent claimants in the presentation of their claims with the Department of Veterans Affairs (VA).



		(1)  National Organizations.  An organization which meets the requirements of 38 CFR 14.628(a)(2) may be recognized as a national organization for the presentation of claims under the laws administered by VA.



		(2)  State Organizations.  State organizations created for the purpose of serving the needs of veterans of that state may be recognized.  Only one such organization may be recognized in each state.



		(3)  Other Organizations.  Organizations other than State or National organizations may be recognized if VA has determined that they are veterans service organizations primarily involved in delivering services connected with either Title 38 United States Code benefits and programs or other Federal and State programs designed to assist veterans and their dependents.



		b.  Recognized organizations must file VA Form 21, "Application for Accreditation as Service Organization Representative," with the Office of the General Counsel for each person they desire recognized as a representative of that organization. 



		c.  General Counsel publishes Information Bulletin 2-151, Service Organization Representatives Currently Recognized in the Presentation of Claims Before the Department of Veterans Affairs.  The annual Information Bulletin lists all recognized service organization representatives and is updated by monthly supplements.



		d.  Refer disputes or questions concerning an individual's or organization's right to represent a VA claimant or about the extent of an individual's representational authority to Regional Counsel.  38 CFR 14.631(b).



12.02  AGENTS



		a.  Individuals desiring accreditation as agents must file an application with the Office of the General Counsel and establish that they are of good character and reputation.  In addition, applicants must pass a written examination concerning laws administered by VA.  Although the examination may be taken at any Regional Counsel office under the supervision of the Regional Counsel, the Office of the General Counsel prepares and grades the examination.



		b.  Information Bulletin 2-151, Service Organization Representatives Currently Recognized in the Presentation of Claims Before the Department of Veterans Affairs, contains a list of recognized agents.  The Information Bulletin is issued annually and is supplemented monthly.
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12.03  INDIVIDUALS



		a.  Under 38 CFR 14.630 any person may be authorized to prepare, present and prosecute a particular claim. 



		b.  In order to represent a claimant with respect to a particular claim, the claimant must file the following:



	(1)  A power of attorney in favor of the individual, and



		(2)  A statement signed by the person and the claimant indicating that no compensation shall be charged or paid for the services.



		c.  The power of attorney referred to in subparagraph b(1) above should be in letter form and must be signed by the claimant.  It should identify the claimant and the benefit sought.  It should specifically authorize the named individual to act as the claimant's representative and should authorize the individual to have direct access to VA records pertinent to the claim.  It does not have to be notarized.

	

	d.  Recognition as a representative under 38 CFR 14.630 is intended to be a one-time arrangement.  An example of representation under 38 CFR 14.630 would be where a family member who is not an attorney or agent represents a claimant before VA.  It is not contemplated that a representative recognized under 38 CFR 14.630 will represent more than one claimant.  In unusual circumstances, this limitation can be appealed to the General Counsel.



NOTE:  Representation of a claimant by a individual recognized under 38 CFR 14.630 is relatively rare.  Therefore, this chapter does not provide instructions concerning all aspects of representation by an individual.  In general, apply the same procedures as for agents (e.g., as to acknowledgment, revocation, etc.).  If specific procedural questions arise about representation by an individual, contact Compensation and Pension Service Projects Staff (213B) at (202) 233-5791.  If specific legal questions arise about representation by an individual, refer them to District Counsel.



12.04  FORM OF APPOINTMENT



		a.  Service Organization.  VA Form 21-22, Appointment of Veterans Service Organization as Claimant's Representative, is used to appoint a service organization.



		b.  Agent.  VA Form 22a, Appointment of Attorney or Agent as Claimant's Representative, is used to appoint an agent.



c.  Individuals.   See paragraph 12.03 above.



12.05  EFFECT OF POWER OF ATTORNEY



Extent of Authority.  Although a claimant's recognized representative is commonly referred to as the claimant's "power of attorney" and 38 CFR 14.631 speaks in terms of using VA Forms 21-22 and 22a to execute a "power of attorney," the legal effect of appointing a representative for purposes of representation before VA is









�not the same as that of conferring a general power of attorney under state law.  A state law general power of attorney effectively stands in the shoes of the grantor of the power of attorney and can sign most documents for the grantor.  However, a power of attorney recognized to prosecute a VA claim has powers more like those of the holder of a specific power of attorney under state law.  For example, although the VA-recognized representative is authorized access to the claimant's records (subject to the limitations of 38 U.S.C. 7332), can present evidence on behalf of the claimant, and can file a substantive appeal for the claimant, the representative is not authorized to sign documents such as applications and Eligibility Verification Reports on behalf of the claimant.  



NOTE:  The execution by a VA claimant of a general or specific power of attorney under state law has no effect for purposes of prosecuting a VA claim.  Appointment of a claimant's representative must be accomplished as indicated in paragraphs 12.04 or 12.18.  If the claimant is unable to handle his or her own affairs, a VA-recognized fiduciary must be appointed.  See Part IV, Chapter 17.



		b.  Copies of correspondence.  An agent or an accredited service organization holding power of attorney will be furnished copies of all correspondence to the claimant.  However, an agent may direct that all communications with the agent's client be sent directly to the agent and that VA is not to communicate directly with the client.  If the agent makes such a request in writing, honor it.  Follow the procedures set out in paragraph 12.23 for similar requests from licensed attorneys.



		c.  Exclusive Recognition.  Only one service organization or agent will be recognized at any one time as a claimant's representative.  It is, however, possible for a licensed attorney to be recognized as the claimant's representative in connection with a specific claim without revoking a preexisting representational relationship.  See paragraph 12.20.



		d.  Tax Return Information.  Special procedures govern a representative's access to IRS (Internal Revenue Service) tax return information in the possession of VA.  Refer to current directives governing the income match with IRS for information about a representative's right of access to these materials.



		e.  Presumption of Valid Claim.   Cases may be encountered in which it will be necessary to validate an informal claim filed by a service organization or agent before the date a VA Form 21-22 or 22a in favor of the organization or agent is received.  In the absence of evidence to the contrary, presume the existence of a valid power of attorney in favor of the service organization or agent filing an informal claim as of the date the claim was received.



12.06  INCOMPETENT CLAIMANTS



		a.  Pending appointment of a guardian for an incompetent claimant, recognize as valid an appointment of a representative on VA Form 21-22 (in favor of a service organization) or VA Form 22a (in favor of an agent) executed by a spouse, mother or father or next of kin, in the order named.  The subsequent appointment of a different person as guardian invalidates any appointments of representatives made by the next of kin.  Inform the guardian that a new power of attorney is required.  



		b.  The subsequent appointment of a guardian does not, however, invalidate any appointments of representatives executed by the incompetent claimant prior to being 

�declared incompetent.  Continue to recognize such an appointment until such time as the guardian revokes it by some positive action such as appointing a different representative.



12.07  LIMITED POWER OF ATTORNEY FOR CLAIMANT OTHER THAN THE VETERAN IN A 

	LIVE CASE



		a.  A power of attorney for a claimant other than the veteran in a disability case may be accepted for the release of information on a restricted or limited basis.  38 CFR l.525(a)(2). 



		b.  A representative of a claimant other than the veteran is not permitted to review the records of the veteran and should not be furnished any information relating to anyone other than the claimant who appointed the limited power of attorney. 



NOTE:  If VA files contain tax return information about the individual granting the limited power of attorney, refer to current directives governing the income match with the Internal Revenue Service. 



		c.  If a claimant other than the veteran in a disability case appoints a power of attorney, conspicuously endorse the appointment form "Limited" to avoid erroneous referral of the claims folder to the holder of the power of attorney.



NOTE:  Do not confuse the term "limited power of attorney" as used in this paragraph with the concept of "limited representation" by a licensed attorney (paragraph 12.20).  



		d.  If a funeral director or other unpaid creditor claimant for the statutory burial allowance or accrued benefits payable as reimbursement executes a power of attorney in favor of an individual or recognized organization, such action will not serve to permit review of the XC-folder.



12.08  VALIDITY OF POWER OF ATTORNEY AFTER DEATH OF VETERAN



	Representation by a service organization or agent based on a power of attorney signed by the  veteran during his or her lifetime ends with the death of the veteran.  Representation of a survivor requires execution of a separate power of attorney by the survivor.  (See Smith (Irma) v. Brown, 10 Vet. App. 330 (1997)).



12.09  REVIEW OF CLAIMS FOLDERS BY HOLDERS OF POWER OF ATTORNEY



		Review of claims folders by the holder of the current power of attorney is permitted within the regional office (38 CFR 1.525(b)(1)) as follows:

�		a.  Service Organizations.  On requisition to Adjudication, accredited  representatives of the designated organization may review claims folders unless the power of attorney is "limited" (par. 12.07).  If there is a limited power of attorney, refer the claims folder to the Veterans Services Officer with a specific request to contact the representative of the requesting organization and make arrangements for review as permitted under 38 CFR 1.525(a)(2).



		(1)  Allow the service organization holding power of attorney to review all new rating actions before referring the case to authorization.



		(2)  Following review by the service organization, make any necessary changes in the rating (pt. VI, par. 3.06a).  If changes are made after the review, call the changes to the service organization's attention.  If a new rating is required, allow the service organization to review the new rating.



		(3)  If requested, provide any person or organization holding a valid power of attorney with a photocopy of the rating decision.



		(4)  The existence of a power of attorney in favor of a service organization does not permit review by an accredited representative of his or her own claims file unless conducted under the control of VA personnel designated by station management.



	b.  Agents.  All claims folder reviews will be conducted under the control of VA personnel designated by station management.



	c.   Tax Return Information.  Special procedures govern a representative's access to IRS (Internal Revenue Service) tax return information in the possession of VA.  Refer to current directives governing the income match with IRS for information about a representative's right of access to these materials.



12.10  PAYMENT OF FEES TO AGENTS



	a.  General  Under PL 100-687 agents can enter into fee agreements with claimants for services rendered after the date the Board of Veterans Appeals (BVA) first makes a final decision.  Do not communicate with either the claimant or his or her agent regarding the fee agreement.  If either the claimant or his or her agent raises a question concerning this issue, refer it to the District Counsel for response.



	b.  Amount of Fee.  Agents may charge for representation only if ALL of the following conditions have been met:



	(1)  The fee is for services rendered after the date the BVA first makes a final decision in the case.



	(2)  The Notice of Disagreement which preceded the BVA decision was received by the agency of original jurisdiction on or after November 18, 1988.



	(3)  The agent is retained within 1 year from the date of the final BVA decision.



	c.  Fee Agreements.  All agreements for payment of fees to agents must be in writing and must be signed by both the claimant and the agent.  The agreement must include the following:

�	(1)  The name of the veteran,



	(2)  The name of the claimant (if not the veteran),



	(3)  The VA claim number,



	(4)  The specific terms under which the amount to be paid for the services of the agent will be determined.



	d.  Fee Agreement Must be Filed with BVA.  A copy of the fee agreement must be filed with the Board of Veterans' Appeals within 30 days of its execution.  The copy of the fee agreement must be sent to the following address: Office of Counsel to the Chairman (01C), Board of Veterans' Appeals, 810 Vermont Avenue, NW, Washington, DC  20420.  The agent does not have to file a copy of the fee agreement with the regional office.



	e.  Fees not Payable from Past-Due VA Benefits.  Although attorney fees may under certain circumstances be withheld from past-due VA benefits, there is no authority for paying an agent's fees from past-due VA benefits.  Any inquiries about fees to agents should be referred to District Counsel.  See subparagraph a above.



12.11  ACKNOWLEDGEMENT OF APPOINTMENT OF POWER OF ATTORNEY



	a.  Service Organizations 



	(1)  A claimant who wishes to appoint a service organization completes VA Form 21-22.  This is a three-part form.  Copy 1 is designated as VA Form 21-22, Appointment of Veterans Service Organization as Claimant's Representative.  Enter the current date and the processer's initials in the "Acknowledged" block.  Reverse-file this copy on the right flap of the claims folder.  Copies 2 and 3 are designated as VA Form 21-22-1, Acknowledgment of Appointment as Claimant's Representative.  Send copy 2 to the service organization to acknowledge receipt of VA Form 21-22.  



	(2)  File copy 3 of VA Form 21-22 in the R&E folder, if any, (excluding those retired to a Federal Records Center (FRC)) or the loan guaranty folder if it is determined the power of attorney was filed for loan guaranty purposes and the loan guaranty records involve waiver of indebtedness or denial of basic eligibility.  If a claim for disability insurance benefits is involved, send copy 3 to the insurance office of jurisdiction.  If copy 3 is used for any of the above purposes, indicate this fact in the appropriate block on copy 1.  If copy 3 is not used, dispose of it under Records Control Schedule VB-1, part I, item number 13-052.300.



	(3)  When VA Form 21-22 is received, check the BIRLS LOC screen for the existence of a Chapter 30 file.  If a Chapter 30 files exists, send copy 3 or a photocopy of the VA Form 21-22 to the regional office with jurisdiction of the Chapter 30 file.  Annotate the document "for CH 30 purposes."  Indicate the referral on copy 1 of VA Form 21-22.

�	b.  Agents



	(1)  VA Form 22a, Appointment of Attorney or Agent as Claimant's Representative, must be completed to appoint an agent as the claimant's representative.



	(2)  Acknowledge receipt of VA Form 22a from an agent by sending the agent a photocopy annotated "Acknowledged" and bearing the current date.  Reproduce copies of the VA Form 22a and route as indicated above for VA Form 21-22-1, copy 3.  Reverse-file the original VA Form 22a on the right flap of the claims folder.



12.12  UPDATING TARGET WHEN REPRESENTATIVE APPOINTED



	a.  Service Organizations 



	(1)  If the person appointing the service organization is the veteran or the primary beneficiary in a death case, enter the appropriate POA code into the BIRLS record via a BUPD transaction to the VID screen.  See Part II, paragraph 6.05d(14).  Entering the appropriate POA code into BIRLS will give the service organization access to the veteran's BIRLS record.  Do not enter the POA code into BIRLS if the person appointing the service organization is not the primary beneficiary (e.g., an apportionee).



	(2)  If there is a compensation, pension or education master record, enter the service organizations two-digit code from addendum C in the master record using the CORR command.  



	(3)  If there is a pending end product, enter the two-digit code in the pending issue file using the PCHG command.



NOTE:  A change to a pending issue under either CEST or PCHG processing will also update the C&P master record and the BIRLS record.  A change to the C&P master record under CORR will also update the BIRLS record but will not update any pending issues that may exist.  A change to the BIRLS record under BUPD will update only the BIRLS record; it will not update the C&P master record or any pending issues that may exist.  



	b. Agents



		(1)  If the person appointing the agent is the veteran or the primary beneficiary in a death case, enter code "099" into the BIRLS record via a BUPD transaction to the VID screen.  Code 099 is used for all agents.  See Part II, paragraph 6.05d(14).  



		(2)  If there is a compensation, pension or education master record, enter code "99" into the master record using the CORR command.  



		(3)  If there is a pending end product, enter code 99 into the pending issue file using the PCHG command.  See the NOTE under subparagraph a(3) above.



		(4)  If code 99 is entered in the master record, an extra copy of all Target letters will be generated.  Code 99 will be displayed at the top of the first page of the letters.

�		(5)  Pull the claims file for any Target-generated letter displaying code 99.  Obtain the name and address of the agent and mail the copy of the Target-generated letter to that individual.



		(6)  When working a claim without the folder and a locally generated letter is required, pull the folder if code 99 is in the master record in order to obtain the name and address of the agent.



12.13  POWER OF ATTORNEY RECEIVED - RECORDS PERMANENTLY TRANSFERRED



		a.  POA for National Service Organization.  If a claimant's records have been permanently transferred and a VA Form 21-22 in favor of a national service organization is received by the transferring station, take the following actions:



		(1)  Annotate copy 2 of the VA Form 21-22-1 to show the station to which the folder has been transferred.  Send it to the appropriate service organization representative within the transferring station.



		(2)  Spell out the national service organization's name on the VA Form 21-22 and 21-22-1, copy 3.  Using an OF 41, forward them to the office having jurisdiction over the claims folder.



		b.  Action by Office of Jurisdiction.  On receipt of VA Form 21-22 and copy 3 of the VA Form 21-22-1, the office of jurisdiction will:



	(1)  Update Target.  See paragraph 12.12.



		(2)  Acknowledge receipt of the VA Form 21-22 by forwarding copy 3 of the VA Form 21-22-1 to the appropriate service organization representative.



	(3)  File the VA Form 21-22 in the claims folder.



		c.  POA for State or Local Service Organization.  If a claimant's records have been permanently transferred and a VA Form 21-22 in favor of a State or local service organization is received by the transferring station, that station will take the same actions as outlined in subparagraphs a above.  When processing the VA Forms 21-22 and 21-22-1, spell out the name of the State or local service organization, e.g., "ALA-DVA" will be spelled out "ALA State Department of Veterans Affairs."  In cases of State or local service organizations, use authorized State abbreviations.



		d.  Agents.  If VA Form 22a is received, forward it to the office of jurisdiction.  Use a locally generated letter to advise the agent of this referral.  



12.14  POWER OF ATTORNEY RECEIVED - RECORDS ON TEMPORARY TRANSFER



		a.  Action by the Office of Jurisdiction.  If VA Form 21-22 or 22a is received and the claims folder is on temporary transfer to another regional office, review the material for completeness and send it to the office having temporary custody of the claims folder.  Annotate VA Form 70-3029, Transfer of Veteran's Miscellaneous Records, to show the date and reason for transfer of the folder.  Attach the original to the VA Form 21-22 or 22a and forward to the appropriate office.  Maintain a copy of the VA Form 70-3029 with the VA Form 70-7216a in the suspense file.

�		b.  Action by Regional Office or Center Having Temporary Jurisdiction of Claims Folder.  If VA Form 21-22 or 22a is received while in possession of a file on temporary transfer, acknowledge it under paragraph 12.11 and update Target (par. 12.12).  Furnish copies of VA Form 21-22-1 or 22a to the office of permanent jurisdiction for distribution to the newly designated service organization and for filing of copies in related records.  Use OF 41 to return the revoked power of attorney through the station having permanent jurisdiction of the claims folder.  Annotate the OF 41, "Revoked power of attorney located your jurisdiction, please forward."  



		c.  Folder at Medical Facility or CO.  If a claims folder is on temporary transfer to a medical center, outpatient clinic or Central Office, hold VA Form 21-22 or 22a for processing pending return of the folder. 



12.15  POWER OF ATTORNEY RECEIVED - NO RECORD OF CLAIM



		a.  If a VA Form 21-22 or 22a is received indicating a disability insurance claim only and there is no record of a claims folder or pending claim, forward the form to the appropriate insurance center.



		b.  If a VA Form 21-22 or 22a is received and there is no record of a claims folder or pending claim, including a claim for disability insurance, return the document to the service organization or agent with an explanation for the return.  However, before returning the document, check the BIRLS LOC screen for the existence of a Chapter 30 file since the appointment might relate to a Chapter 30 claim.



12.16  DEPENDENTS' EDUCATIONAL ASSISTANCE



		a.  If VA Form 21-22 or 22a is filed by or on behalf of an applicant for schooling under 38 U.S.C. chapter 35, acknowledge it in the usual manner and reverse-file it on the right-hand flap in the Dependents' Educational Assistance (DEA) folder.  If the claimant is a surviving spouse, also file a copy of the form in the XC-folder.



		b.  If VA Form 21-22 or 22a is filed by or for a parent, guardian or legal custodian of an applicant for schooling under 38 U.S.C chapter 35, acknowledge it.  Reverse-file a copy of VA Form 21-22-1 on the right flap of the DEA folder.  Annotate VA Form 21-22 "Acknowledged," enter date of acknowledgment, show the  distribution of copies of acknowledgments, and forward the VA Form 21-22 or 22a to the office having jurisdiction of the claims or XC-folder.



12.17  REVOCATION OF POWER OF ATTORNEY



		a.  How Termination is Effected.  A service organization or agent ceases to be the claimant's representative for VA purposes when one or more of the following happens:



		(1)  The representative furnishes written notice that the representational relationship has ended.



		(2)  The claimant (or the fiduciary if the claimant is incompetent) furnishes written notice that the representational relationship has ended.

�	(3)  A new unlimited representative is recognized.



		b.  Claimant Ends Representational Relationship.  If a claimant informs VA that the representational relationship has ended, annotate the VA Form 21-22 or VA Form 22a "Revoked" and return it to the service organization or agent.  



		c.  Power of Attorney Received.  If a VA Form 21-22 or VA Form 22a is of record and a VA Form 21-22 or VA Form 22a with a later date is executed in favor of a different service organization or agent (or in favor of an attorney), the effect of the appointment of the new power of attorney is to revoke the prior power of attorney.  Annotate the VA Form 21-22 or VA Form 22a "Revoked" and return it to the service organization or agent.



	d.  Attorney's Declaration of Representation May Not Revoke Prior Power of Attorney  



		(1)  If a claimant executes a power of attorney in favor of a licensed attorney on VA Form 22a, all prior powers of attorney are revoked.  However, a representational relationship between a claimant and a licensed attorney can also be established by the attorney's filing of a declaration of representation.  See paragraph 12.18.



		(2)  Whether the filing of a declaration of representation by an attorney revokes all prior powers of attorney depends on if the declaration of representation is limited or unlimited.



		(a)  If the declaration of representation is unlimited, all prior powers of attorney are revoked.  If an unlimited declaration of representation is received from an attorney and the previous representative was a service organization or agent, mark the previous VA Form 21-22 or VA Form 22a "Revoked," and return it to the prior representative as notice of revocation. 



		(b)  If the declaration of representation is limited, prior powers of attorney remain in effect with respect to all issues not within the scope of the limited declaration of representation.  See paragraph 12.20.

�SUBCHAPTER II.  REPRESENTATION BY LICENSED ATTORNEYS



12.18  HOW ATTORNEY REPRESENTATION IS ESTABLISHED



		a. Declaration of Representation.  An attorney's signed declaration on his or her letterhead that the attorney represents a VA claimant is sufficient to establish the attorney as the claimant's representative.



		b. VA Form 22a.  VA Form 22a, Appointment of Attorney or Agent as Claimant's Representative, is also acceptable to establish the attorney as the claimant's representative.



12.19   AUTHORITY OF ATTORNEY 



		a.  An attorney representing a VA claimant has complete authority to represent the claimant on all issues or claims before VA within the scope of the declaration of representation or power of attorney.  



		b.  An attorney may submit evidence on the claimant's behalf and may submit an informal claim for effective date purposes.  However, VA claims forms, Eligibility Verification Reports, dependent verification forms, etc., which require the claimant's signature must be signed by the claimant or by the fiduciary who is recognized by VA. 



		c.  See the discussion of the meaning of the term "power of attorney" for VA purposes in paragraph 12.05a.



12.20  EXTENT OF ATTORNEY'S REPRESENTATION - LIMITED AND UNLIMITED 

DECLARATIONS OF REPRESENTATION



		a.  If a claimant appoints a service organization or agent as the claimant's representative, the appointment automatically revokes any preexisting powers of attorney.  However, a private attorney may represent a claimant with respect to a particular claim without necessarily revoking preexisting powers of attorney.  Nevertheless, there can be only one representative with respect to a particular claim.



		b.  Execution of VA Form 22a in favor of a private attorney confers the status of unlimited representative on the attorney.  Consequently, all prior representational relationships are revoked.  However, an attorney's declaration of representation may be limited or unlimited. 



		(1)  If the declaration of representation explicitly states that it is in connection with a particular claim or issue or if a separate writing signed by either the claimant or the attorney limits the extent of the attorney's representation to a particular claim or issue, then a preexisting unlimited representational relationship (e.g., with a service organization, agent, or another attorney) remains in effect with respect to all other issues.



		(2)  In the absence of a specific limitation of the representational relationship, the filing of a declaration of representation by an attorney revokes all preexisting representational relationships.

�12.21  ATTORNEY'S RIGHT OF ACCESS TO INFORMATION IN THE CLAIMS FILE



		a.  VA Form 22a.  If the claimant uses VA Form 22a to appoint an attorney as his or her representative, the attorney has access to all information contained in the claimant's VA claims file (unless this access is specifically limited by the claimant).  For example, the claimant might indicate on VA Form 22a that the attorney is not authorized access to records relating to alcoholism, sickle cell anemia, drug abuse and human immunodeficiency virus (Section 7332 records).



		b.  Declaration of Representation.  The filing of a Declaration of Representation by an attorney does not give the attorney access to all materials in the claims file.  It does, however, give the attorney access to materials which are relevant to the claim with respect to which the declaration of representation was filed.  See paragraph 12.24 below.



		c.  Tax Return Information.  Special procedures govern an attorney's access to IRS (Internal Revenue Service) information in the possession of VA.  Refer to current directives governing the income match with IRS for information about an attorney's right of access to these materials.



	d.  Review of Claims File by Attorney  



		(1)  An attorney recognized as the claimant's representative may review the claims file under the control of VA personnel designated by station management.  



		(2)  If the veteran is alive and the attorney represents someone other than the veteran, the attorney is not permitted to review the veteran's records.  The attorney is permitted to review only information pertaining to the person he or she represents.  For example, if the attorney represents the estranged spouse in an apportionment claim, the attorney may review any information concerning the spouse.  However,  information concerning the veteran's income, disabilities, etc. may not be disclosed.  See 38 CFR 1.525(a)(2).



12.22  LAW STUDENTS, LEGAL INTERNS, AND PARALEGALS 



		a.  Under 38 CFR 14.631(c)(3) law students, legal interns, and paralegals operating under the direct supervision of a licensed attorney may participate in the prosecution of a VA claim.  A declaration of representation or VA Form 22a in favor of the supervising attorney must be of record before a law student, legal intern, or paralegal can participate in prosecuting the VA claim.



		b.  Specific written consent from the claimant is required before a law student, legal intern, or paralegal may have access to the claimant's VA records.



		c.  The supervising attorney or an associate of the supervising attorney (who is also a licensed attorney) must be present at any hearing in which a law student, legal intern, or paralegal participates.



		d.  A law student, legal intern, or paralegal could represent a claimant as an individual under 38 CFR 14.630 but normally a representative recognized under 38 CFR 14.630 can represent only one claimant.  See paragraph 12.03.

�12.23  ATTORNEY REQUESTS THAT VA NOT COMMUNICATE DIRECTLY WITH CLIENT



		a.  A declaration of representation or other writing may direct that all communications with the attorney's client be sent directly to the attorney and that VA is not to communicate with the client.  



		b.  If such a writing is received, honor the request.  Do not write to, call or otherwise contact the client.  Note the following exceptions:  



		(1)  A decision notification must be sent to both the claimant and the representative.  38 U.S.C. 5104.



		(2)  If the client is receiving benefits, the client may unavoidably receive some minor correspondence that is generated out of our central computer system.  Notify the attorney of this possibility in the acknowledgment letter.  See Addendum B.



		(3)  Under 38 U.S.C. 7332, access to records relating to alcoholism, sickle cell anemia, drug abuse and human immunodeficiency virus (HIV) is restricted.  VA must obtain consent from the claimant prior to disclosing any confidential records that are protected under that section.   Therefore, VA may, in some cases, contact the claimant directly regarding such a consent since requesting this consent through counsel would itself constitute a prohibited disclosure.



		(4)  Respond to claimant-initiated inquiries to the extent of the claimant's inquiry.  Do not provide information beyond the scope of the specific information requested by the claimant.  



		(5)  Copies of Statements of the Case and Supplemental Statements of the Case must be sent to claimants in addition to their attorneys.



		c.  If an inquiry is received from a Member of Congress or the White House, answer the inquiry as long as the information requested is for official use.   Advise the inquirer that the claimant is represented by an attorney who has requested that all correspondence concerning the claim should be directed to him/her but that the information is being furnished pursuant to the exceptions in 38 U.S.C. 5701(b)(3) and 38 CFR 1.507.



		d.  Station management must ensure compliance with an attorney's instruction that no contact be made regarding the claim with anyone except him/her.  To avoid inadvertent contact with someone other than the attorney, flash the claims file.  Also, consider placing the file under level 8 Target control.  This will ensure that no response to a telephone inquiry regarding that claim will be made without first reviewing the claims folder.    



		e.  Enter power of attorney code 66 in the Hines master record if the attorney requests exclusive communication.  See paragraph 12.26h. 



12.24  ACTION UPON RECEIPT OF DECLARATION OF REPRESENTATION



	a.  Form Letter 21-669 Not to be Used

�		(1)  Use a locally generated letter to acknowledge receipt of an attorney's declaration of representation.  Combine the text of Addendum A with appropriate paragraphs from Addendum B.



		(2)  Do not use FL 21-669 or FL 23-669 to acknowledge receipt of an attorney's declaration of representation.  These letters are discontinued.  



		(3)  Destroy all stocks of the previously issued VA Form 22a.  VA Form 22a was issued in July of 1992 and replaced the April 1991 version of VA Form 2-22a.



	b.  Acknowledgment Letter - Unlimited Representation



		(1)  An attorney's declaration of representation might not indicate that it is limited to a current claim.  (For example, there may be no claim pending or the attorney may simply fail to mention the current pending claim.)  In this case, tell the attorney that we are recognizing him/her as the claimant's representative in all present and future compensation, pension, education and related claims and issues, but no records can be disclosed without the claimant's written consent.  38 CFR 14.629(c).  



		(2)  If there is an existing power of attorney at the time of receipt of the attorney's unlimited declaration of representation, tell the attorney that all prior powers of attorney are revoked.



		(3)  If a declaration of representation states that it is unlimited but it is submitted with a claim, records pertinent to that claim may be disclosed without the general consent referred to in subparagraph (1) above.  This also applies if the declaration of representation is received while a claim is pending and it is obvious that the claim is the reason for the attorney's representation.  Tell the attorney that VA can only disclose records pertinent to that claim (with the exception noted in subparagraph 4 below) and that the claimant's written consent is needed to release any other information.  38 CFR 14.629(c).  A claimant desiring to grant an attorney access to all of his or her VA records should complete the sample consent statement in Addendum B or complete VA Form 22a in favor of the attorney.



		(4)  There is an exception to the preceding subparagraph.  A specific consent is always required for VA to disclose records whose access is restricted under 38 U.S.C. 7332 (alcoholism, sickle cell anemia, drug abuse and HIV).  Therefore, if records pertinent to the claim involve section 7332 records, the claimant must submit a signed consent directly to VA specifically authorizing VA to release these records to the attorney.  If section 7332 records are received after the declaration of representation, specific signed consent must be obtained directly from the claimant before those records can be released to the attorney.  The claimant may use VA Form 22a or a separate writing to indicate consent for attorney access to section 7332 records.



		(5)  If it is obvious that an unlimited declaration of representation refers to a current action, and section 7332 records are involved or will be involved, ask the claimant to complete VA Form 22a indicating if section 7332 records can be disclosed.  A completed VA Form 22a will also enable VA to disclose other records to the attorney without having to ask for another consent statement.  

�		(6)  Explain to the attorney that if the attorney's client has an action pending (or will have) other than a compensation, pension or education claim (e.g,. loan guaranty, debt collection, claim for reimbursement for non-VA treatment of a service-connected disability, etc.), the attorney must inform the Adjudication Officer of the nature of the action and the VA office where the action is pending, so that the Adjudication Officer can inform the other VA element or office of the attorney's representation.



	c.  Acknowledgment Letter - Limited Representation  



		(1)  The attorney's declaration may limit representation to a specific claim or type of benefit (e.g., death pension, compensation, Dependency and Indemnity Compensation, etc.).  Acknowledge the declaration by using the suggested paragraph in Addendum B for "Limited" representation.



	(2)  If section 7332 records would be disclosed to the attorney, follow subparagraph b(4) above.



		(3)  If there is an existing power of attorney, tell the attorney of this fact and that VA will continue to recognize the existing power of attorney in all other matters that are or might come before VA.  See paragraph 12.20b.



		d.  Claimant Contacts.  If the declaration of representation does not direct that all communication be sent to the attorney, tell the attorney that unless the attorney directs otherwise, VA will write directly to the claimant with copies to the attorney (our usual procedure).  If the attorney objects, follow paragraph 12.23.



NOTE:  Addendum B provides suggested language about VA contact with a claimant who is represented by an attorney.



	e.  Updating Target.  See paragraph 12.26.



12.25  ACTION UPON RECEIPT OF VA FORM 22a



		a.  If you receive VA Form 22a in favor of an attorney, send the attorney a letter which includes the text of Addendum A.



		b.  Do not use FL 21-669 or FL 23-669 to acknowledge receipt of VA Form 22a.  These form letter are discontinued.  



		c.  VA Form 22a asks the claimant if the attorney is granted access to section 7332 records.  If the claimant did not consent to release of section 7332 records, inform the attorney that unless the claimant executes a document consenting to the disclosure of any section 7332 records, VA cannot release that information.  



		d.  As VA Form 22a does not provide for an attorney to say if communication is to be solely with the attorney, tell the attorney that unless he/she directs otherwise, VA will write to the claimant with copies to the attorney (our usual procedure).

�		e.  If an attorney attaches a statement to the form requesting that communications be sent solely to the attorney, follow the procedures in paragraph 12.23.



NOTE:  Addendum B provides suggested language about VA contact with a claimant who is represented by an attorney.



	f.  Updating Target.  See paragraph 12.26.



12.26  UPDATING TARGET WHEN AN ATTORNEY IS THE REPRESENTATIVE



		a.  If the attorney is representing the veteran or the primary beneficiary in a death case, enter code "099" into the BIRLS record via a BUPD transaction to the VID screen.  Code 099 is used for all attorneys.  See Part II, paragraph 6.05d(14).  



		b.  If there is a compensation, pension or education master record, enter code "99" into the master record using the CORR command.  



		c.  If there is a pending end product, enter code 99 into the pending issue file using the PCHG command.



NOTE:  Under current programming an update to the BIRLS record, Hines master record, or the pending issue file will result in changing the POA code in all three records.  There is no need to do three separate transactions.  



		d.  If code 99 is entered in the master record, an extra copy of all Target letters will be generated.  Code 99 will be displayed at the top of the first page of the letters.



		e.  Pull the claims file for any Target-generated letter displaying code 99.  Obtain the name and address of the attorney and mail the copy of the Target-generated letter to that individual.



		f.  When working a claim without the folder and a locally generated letter is required, pull the folder if code 99 is in the master record in order to obtain the name and address of the attorney.



		g.  If an attorney files a declaration of representation with respect to a particular issue or issues, it is possible that a preexisting representational relationship with a service organization, agent, or another attorney could remain in effect with respect to all other issues (paragraph 12.20b).  However, even if the attorney's limited declaration of representation does not completely revoke all preexisting representational relationships, change the POA code to 99.



NOTE:  If the claimant was previously represented by a service organization, changing the POA code to 99 will block the service organization's access to Target records concerning the claimant.  If the service organization objects, advise it that it will have to pull the file.

�		h.  If an attorney has requested that VA not communicate directly with the claimant (paragraph 12.23), enter POA code 66 in the Hines master record.  POA is used to denote a private attorney who has requested exclusive contact.  If POA code 66 is present during GAD/GAP processing, the letter will be suppressed.        



12.27  INCOMPETENT CLAIMANTS



		a.  Power of Attorney.  Pending appointment of a fiduciary for an incompetent claimant, recognize as valid a power of attorney on VA Form 22a executed by a spouse, mother or father or next of kin, in the order named.  The subsequent appointment of a guardian invalidates any powers of attorney executed by the incompetent beneficiary or by the next of kin.  The appointment of a successor guardian likewise invalidates a power of attorney executed by a prior guardian.  



	b.  Declaration of Representation.  Recognize a declaration of representation involving an incompetent claimant.  However, the subsequent appointment of a fiduciary invalidates any prior declarations of representation.  The appointment of a successor guardian likewise invalidates a declaration of representation received on behalf of a previous guardian.  



12.28  RECOGNITION OF ATTORNEY AFTER DEATH OF VETERAN



	a.  If an attorney was recognized as the veteran's representative with respect to an issue which was pending at the time of the veteran's death, the attorney may continue to be recognized as the representative of survivors who are pursuing the claim for accrued benefits until the underlying issue which was pending at the time of the veteran's death is resolved.  38 CFR 1.525(d).



		b.  A claimant pursuing an accrued claim after the veteran's death can terminate a representational relationship with an attorney who was representing the veteran on the underlying issue prior to the veteran's death by appointing a new representative or by specifically terminating the representational relationship with the attorney.



		c.  An attorney who was representing a deceased veteran during the veteran's lifetime has no authority to represent a survivor with respect to anything other than an accrued claim unless the survivor enters into an independent representational relationship with the attorney.



12.29  VA FORM 22a OR DECLARATION OF REPRESENTATION RECEIVED - RECORDS PERMANENTLY TRANSFERRED



		If VA Form 22a or a declaration of representation is received, forward it to the office of jurisdiction. 



12.30  VA FORM 22a OR DECLARATION OF REPRESENTATION RECEIVED - RECORDS TEMPORARILY TRANSFERRED



		a.  Action by the Office of Jurisdiction.  If VA Form 22a or a declaration of representation is received and the claims folder is on temporary transfer to another regional office, review the material for completeness and send it to the office having temporary custody of the claims folder.  Annotate VA Form 70-3029, Transfer �of Veteran's Miscellaneous Records, to show the date and reason for transfer of the folder.  Attach the original to the VA Form 22a or declaration of representation and forward to the appropriate office.  Maintain a copy of the VA Form 70-3029 with the VA Form 70-7216a in the suspense file.



		b.  Action by Regional Office or Center Having Temporary Jurisdiction of Claims Folder.  On receipt of VA Form 22a or declaration of representation, obtain the claims folder for processing under paragraph 12.24 or 12.25 as appropriate.  If the appointment revokes a prior representational relationship, use an OF 41 to return the revoked power of attorney of a service organization through the station having permanent jurisdiction of the claims folder.  Annotate the OF 41, "Revoked power of attorney located your jurisdiction, please forward."  Return the revoked power of attorney of an agent or the revoked power of attorney or declaration of representation of an attorney directly to that individual.



		c.  Folder at Medical Facility or CO.  If a claims folder is on temporary transfer to a medical center, outpatient clinic, Central Office, or anywhere other than a regional office, hold VA Form 22a or declaration of representation for processing pending return of the folder. 



12.31  VA FORM 22a OR DECLARATION OF REPRESENTATION RECEIVED--NO RECORD OF CLAIM



		a.  Declaration of Representation.  If a declaration of representation is received and there is no record of a claims folder or pending claim, including a claim for disability insurance, return the document to the attorney with an explanation for the return.  However, before returning the VA Form 22a to the claimant, check the BIRLS LOC screen for the existence of a Chapter 30 or NOD folder.



		b.  VA Form 22a.  If VA Form 22a is received and there is no record of a claims folder or pending claim, including a claim for disability insurance, return the document to the claimant with an explanation for the return.  However, before returning the VA Form 22a to the claimant, check the BIRLS LOC screen for the existence of a Chapter 30 or NOD folder.



12.32 TERMINATION OF ATTORNEY'S REPRESENTATION



		a.  How Termination is Effected.  An attorney ceases to be the claimant's representative for VA purposes when one or more of the following happens:



	(1)  The attorney furnishes written notice that the representational relationship has terminated.



		(2)  The claimant (or the fiduciary if the claimant is incompetent) furnishes written notice that the representational relationship has terminated.



	(3)  A new unlimited representative is recognized.



		(4)  A new representative is recognized with respect to the same issue or issues concerning which the attorney was providing representational services under a limited declaration of representation.  

�		b.  Claimant Ends Representational Relationship.  If a claimant informs VA that his or her representational relationship with an attorney has ended, annotate the declaration of representation or VA Form 22a "Revoked" and return it to the attorney.  



	c.  Power of Attorney Received 



		(1)  Declaration of Representation of Record.  If a declaration of representation (limited or unlimited) is of record and a power of attorney with a later date is executed in favor of a service organization, agent, or another attorney, the effect of the appointment of the power of attorney is to revoke the declaration of representation.  Write to the attorney and explain that the client has submitted a more recent general power of attorney and advise the attorney that he or she can reestablish the representational relationship by submitting another declaration of representation.  In the meantime, recognize the power of attorney.



		(2)  Power of Attorney of Record.   If a VA Form 22a is of record in favor of an attorney and a power of attorney with a later date is executed in favor of a service organization, agent, or another attorney, the effect of the appointment of the power of attorney is to revoke the prior power of attorney.  Annotate the VA Form 22a "Revoked" and return it to the attorney.



		d.  Declaration of Representation Received.  Although execution of a power of attorney revokes all prior powers of attorney, submission of a declaration of representation by an attorney does not necessarily revoke a preexisting power of attorney.



		(1)   Unlimited Declaration of Representation Received.   If the attorney's declaration of representation is not limited to a specific claim or issue, it has the same effect as execution of a new power of attorney; i.e., it revokes all prior representational relationships.  If an unlimited declaration of representation is received and the file contains an existing declaration of representation or power of attorney, tell the new attorney that all prior powers of attorney are revoked.  See paragraph 12.24b(2).  Annotate the prior power of attorney or declaration of representation "Revoked" and return it to the former representative.  



		(2)  Limited Declaration of Representation Received.  If the attorney's declaration is limited to a specific claim or issue, it revokes an existing general power of attorney or unlimited declaration of representation only with respect to and during the pendency of the particular claim.  The prior representational relationship remains intact with respect to all claims or issues not within the scope of the declaration of representation.  Once the particular claim or issue is resolved, the prior unlimited representational relationship is revived.  Do not routinely inform an existing representative of the receipt of a later limited declaration of representation since the limited declaration of representation does not terminate the prior representational relationship.

�SUBCHAPTER III.  PAYMENT OF ATTORNEY FEES FROM PAST-DUE BENEFITS



12.33  GENERAL



	Section 5904 of title 38, U.S.C. provides for payment of a representative's fees when the Board of Veterans' Appeals (BVA) renders a final decision and the claimant then hires an attorney or agent within one year of the BVA decision who continues to prosecute the appeal, requests reconsideration, or attempts to reopen the claim.  If the representative prevails, VA, in certain instances, withholds a portion of the claimant's past-due benefits and pays them directly to an attorney.  This subchapter provides information about VA's payment of attorney fees from past-due benefits.



12.34  OVERVIEW



	The following is an overview of the process of payment of attorney fees from past-due benefits:



	a.  The Veterans Service Center receives a power of attorney in favor of an attorney or a declaration of representation from an attorney.



	b.  The Veterans Service Center gives the claims folder to the Attorney Fee Coordinator for review.



	c.  The Veterans Service Center sends attorney fee information (Addendum A) to the attorney.



	d.  The Veterans Service Center receives a copy of a fee agreement from an attorney, from BVA or from the Compensation and Pension  (C&P) Service.



	e.  The Veterans Service Center outfiles the fee agreement in the claims folder and sends a fee agreement acknowledgment letter (Exhibit E) to the attorney.



Note:  "Claims folder" means the folder relevant to past-due benefits, e.g., NOD folder, claims folder, chapter 35 DEA (Dependents' Educational Assistance), chapter 30, REPS (Restored Entitlement Program for Survivors), temporary folder, CER (Counseling/Evaluation/Rehabilitation), Education (EDU) folder, etc.  Also, "veteran" applies to the individual claimant receiving the benefit (e.g., a claimant for chapter 35 benefits, a claim from a member of the Selected Reserve for chapter 1606 benefits, etc.).



	f.  If past-due benefits are payable, the Veterans Service Center determines whether the representational services might relate to the past-due benefits.  If they are, the Veterans Service Center follows the procedures in 12.46.  If no fee agreement is of record, the Veterans Service Center will follow the procedures in paragraph 12.44.



	g.  If BVA determines that the fee agreement is subject to review, and that there is a possibility that the past-due benefits are related to the fee agreement, the Finance activity establishes a deduction for 20 percent of the past-due benefits.  The amount deducted is paid to the Agent Cashier at the RO of jurisdiction.  The award is then authorized to pay the claimant current benefits and 80 percent of the retroactive benefits.



	h.  The Veterans Service Center temporarily transfers the applicable folder to BVA for a decision on payment of attorney fees.



	i.  BVA prepares a decision on payment of attorney fees and returns the folder to the RO.



	j.  The Veterans Service Center prepares a past-due benefits worksheet based on information contained in the BVA decision.  



	k.  The Finance activity uses the past-due benefits worksheet to issue payment to the attorney from the 20 percent of the retroactive benefits that were withheld before the case was referred to BVA.  Finance pays the 

�claimant the difference, if any, between the withheld amount and the amount authorized to be paid to the attorney.



12.35  ATTORNEY FEE COORDINATOR



	Each RO will appoint at least one Attorney Fee Coordinator (or unit).  The Attorney Fee Coordinator or unit will be responsible for all attorney and agent fee cases within the RO.  The designated employee(s) will review all cases involving representation by private attorneys.  If a fee agreement is of record or obtained, the designated employee(s) will apply the procedures in paragraph 12.41.  If a fee agreement is not of record, he or she should follow the procedures in paragraph 12.40.  Other duties are:



	a.  The designated employee(s) will prepare all award actions and notification letters involving potential payment of attorney fees.  All awards shall be authorized by either a Coach, Assistant Veterans Service Center Manager or Veterans Service Center Manager.  If the Attorney Fee Coordinator is one of  these individuals, then the award and notification letters will be prepared by an Authorizer.



	b.  The designated employee(s) will conduct all liaison concerning attorney fee issues among the C&P Service, the BVA, other elements within the regional office, and all attorneys and agents.



12.36  FEES PAYABLE BY VA



	A claimant may pay fees either to an attorney-at-law or to an agent who has been accredited by the Office of General Counsel (GC).  While fees can be paid to either an attorney or agent, VA may withhold fees from past-due benefits and pay the fees directly to a representative only when that representative is an attorney-at-law.  Recognized service organizations (including their accredited representatives when acting as such) and individuals recognized under 38 CFR 14.630 (authorization for a particular claim) are not permitted to receive fees.



Note 1:  Questions involving fee arrangements or payment of fees arising as a result of a claimant's participation in the case National Association of Radiation Survivors v. Derwinski, 994 F.2d 583 (9th Cir. 1992) (NARS), should be directed to GC.  The point of contact is (022C1) in GC, telephone (202) 273-6332.



Note 2:  Fees under the Equal Access to Justice Act (EAJA) are not attorney fees from past-due benefits.  An attorney may be paid fees from past-due benefits and also receive fees under EAJA.   Entitlement to EAJA fees is determined by the Court of Appeals for Veterans Claims (CAVC) and payment is made by Finance.  The Veterans Service Center does not handle EAJA fees.



12.37  DEFINITION OF PAST-DUE BENEFITS 



	For the purposes of paying fees to attorneys, 38 CFR 20.609(h)(3) defines the term "past-due benefits."  Generally, it means a nonrecurring payment resulting from (1) a benefit granted on appeal or awarded on the basis of a claim reopened after a denial by the BVA (for example, an award of accrued benefits or a burial award) or (2) the lump sum payment which represents the total amount of recurring cash payments which accrued between the effective date of the award and the date of the grant of the benefit by the regional office, the BVA, or an appellate court (for example, a retroactive increase in a compensation rating).



Note:   The ending date of the past-due benefits period is governed by 38 CFR 20.609(h)(3)(i).  The ending date will not necessarily be the same as the date through which potential attorney fees are withheld.  BVA or CAVC will determine the inclusive dates of the past-due benefits period.  See paragraph 12.50 .



12.38  ELIGIBILITY FOR PAYMENT OF ATTORNEY FEES FROM PAST-DUE BENEFITS



	a.  This paragraph is for information purposes only.  The Veterans Service Center does not make determinations on payment of attorney fees.  The Veterans Service Center merely implements determinations made by BVA, CAVC, or C&P Service.  In all cases where an attorney represents a claimant, the procedures in this chapter must be followed.

�	b.  Attorney fees for representation before VA can be paid from past-due benefits if all of the following conditions have been met:



	(1)  BVA made an initial final decision on the issue or issues involved.



	(2)  The Notice of Disagreement which preceded the BVA decision with respect to the issue involved was received by the RO on or after November 18, 1988.



	(3) The attorney was retained within a year of the date of the BVA decision with respect to the issue or issues involved.  If an attorney is retained within 1 year of a BVA decision with respect to the issue or issues involved, that attorney could be entitled to fees whether the case is appealed or not.  For example, the BVA upholds the denial of pension, the claimant retains an attorney and, through the attorney, additional medical evidence is submitted to the RO.  If that claim is successful, the attorney may be entitled to fees from any past-due benefits.



Note 1:  This condition is considered to have been met if one attorney replaces another as long as the first attorney was retained within a year of the date of the BVA decision and there is continuity of representation.



Note 2:  When representation is before the CAVC, the attorney does not have to have been hired within 1 year of the BVA decision.



(4)  A copy of a fee agreement is in the veteran's folder, on file with the BVA, on file with the Office of 

General Counsel, or with Professional Staff Group VII (PSG VII).



Note:  Attorney fees may be payable even though a fee agreement is not in the file where an attorney represents the claimant only before CAVC.  See paragraph 12.44.



	(5)  Past-due benefits are payable based on a favorable resolution of the issue or issues previously before BVA.



		(6)  The fee agreement provides that the total amount of the fee (excluding expenses) is contingent on whether the matter is resolved in a manner favorable to the claimant and does not exceed 20 percent of past-due benefits.



	(7)  Attorney fees are payable only if an award results from favorable resolution of an issue or issues for which the attorney provided representational services.  BVA will determine whether an attorney provided representational services with respect to a particular issue.



12.39  WHEN ATTORNEY FEES ARE PAYABLE



	a.  Attorney fees are potentially payable from past-due benefits only if there is a favorable resolution of the issue or issues previously before the BVA.  It is irrelevant whether the favorable resolution is based on a new BVA decision, a decision by the RO, or a decision of the CAVC.



	b.  Attorney fees are potentially payable even though several years may have elapsed between the date of the fee agreement and the date of the adjudicative decisions resulting in the payment of past-due benefits.  As long as the claimant is represented by an attorney, the Veterans Service Center must carefully examine the facts to determine if attorney fees are potentially payable out of past-due benefits.



	c.  Attorney fees are potentially payable if the rating activity grants a benefit for the same issue that is on appeal to the CAVC.  An attorney may pursue an appeal at CAVC and concurrently provide representation at the RO on a claim to reopen the same issue through the submission of new and material evidence.

�12.40  ACTION WHEN A POWER OF ATTORNEY OR DECLARATION OF REPRESENTATION IS 	RECEIVED



	a.  If a power of attorney is received from an attorney, follow paragraph 12.25.  If a declaration of representation is received, follow paragraph 12.24.  In either case, send to the attorney the information contained in Addendum A.  If a declaration of representation is received, combine the information in Addendum A with the appropriate paragraphs from Addendum B.



Note:  If an RO encounters a case involving education benefits, call the Education Procedures Staff.  If an RO encounters a case involving Vocational Rehabilitation benefits, call the Vocational  Rehabilitation Policy and Program Development Staff in VACO.



	b.  If a fee agreement is received with the power of attorney or declaration of representation, send the letter in Addendum C, Exhibit E as well as the information required under paragraphs 12.24 or 12.25.  



12.41  ACTION WHEN FEE AGREEMENT RECEIVED



	a.  An attorney who wishes to receive payment out of past-due benefits is required to send a copy of the fee agreement to both BVA and the RO.  Failure of the attorney to provide a copy to the RO does not  preclude potential payment of attorney fees.  See paragraph 12.44.



Note:  An exception exists where representation is exclusively before the CAVC.  See paragraph 12.38b(4) Note.



	b.  When a copy of a fee agreement is received in the RO,  pull the folder and reverse-file the fee agreement above all other documents on the right flap of the file.  The fee agreement must be prominently outfiled as this is the only way Veterans Service Center personnel will be alerted to the fact that attorney fees may be payable from past-due benefits.  Do not drop file fee agreements.



	c.  If there is a running C&P award at the time the copy of the fee agreement is received, do a CORR to enter code "2" in the special conditions indicator field on the M11 screen.



	(1)  If there is a code "2" in the special conditions field, do not process any awards without the file.



	(2)  The special conditions field will accept only one code.  Therefore, if an RO is using a local alpha code at the time a fee agreement is received, it is permissible to change that to another local alpha code as long as it will be obvious to local personnel that no awards should be processed without the file.



	Example.  A veteran's master record has a code "P" in the special conditions code to identify the file as part of a local project involving an interface with state welfare records.  A copy of a fee agreement is received.  Code "2" cannot be entered without erasing code "P."  It would be permissible to enter code "T" as long as RO personnel know that this code stands for "P + 2."  Change this back to code 2 if the file is transferred to another RO.



	(3)  Do not delete the code "2" if written notice is received from either the claimant or the attorney that the attorney is no longer the claimant's representative.  An attorney may still be entitled to payment of attorney fees for a portion of the past-due benefits period.  



	(4)  Review the BIRLS LOC screen to determine the location of the folder and whether the claimant has more than one folder (e.g., a chapter 30, EDU folder, or a CER folder).  If BIRLS shows that the claims folder is located at another RO, contact that office by telephone or e-mail.  After appropriate coordination, forward the fee agreement to the RO of record.  If the folder is at the Records Management Center (RMC) or a Federal Records Center (FRC), request that it be transferred in.  When the claims folder is received from the RMC or the FRC, file the fee agreement.  If the LOC screen shows more than one folder exists, forward one copy of the fee agreement to each folder.  When the LOC screen shows more than one folder, and the other folder is located at 

�another RO, also contact that office by telephone or e-mail.  If the LOC screen shows more than one folder with the second folder at the same RO, ensure that all folders contain a copy of the fee agreement.



	(5)  Return fee agreements which cannot be associated with a VA file to the attorney for complete identifying information.



12.42  FEE AGREEMENT ACKNOWLEDGEMENT



	a.  When a fee agreement is received in the RO and associated with the claims folder, make the BIRLS review as stated in paragraph 12.41(c)(4).  If two or more folders are shown on the LOC screen, make the coordination as stated in that paragraph.  Based on whether or not the claims folder is the only folder that exists, send an appropriate letter to the attorney.  If the claims folder is the only folder, send the attorney the letter in Addendum C, Exhibit E, acknowledging receipt of the fee agreement.  If two or more folders exist, send the attorney a modified version of the letter in Exhibit E acknowledging receipt of the fee agreement.  Retain a copy of the acknowledgment letter in the claims folder.  



	b.  If the attorney's address is not of record or if there are other reasons why it is not possible to send the acknowledgment  letter at the time the fee agreement is received, annotate the reverse side of the fee agreement (e.g., "acknowledgment letter not sent—no address for attorney").  Send the letter when the necessary information is received.  



Note:  If the fee agreement and power of attorney/declaration of representation are received in the RO at the same time, make the determination as to the existence of two or more folders.  Then, send the letter in Exhibit E along with the information required under  paragraphs 12.24 or 12.25.  (The letters may have to be additionally modified if education or vocational rehabilitation benefits are also payable.)



12.43  INACTIVE FEE AGREEMENTS



	a.  File the fee agreement on the right flap of the claims folder when one of the following occurs (do not return the fee agreement to the attorney or claimant):



	(1)  Written notice is received from either the claimant or the attorney that the attorney is no longer the claimant's representative.  The fact that an attorney no longer represents a given claimant does not bar VA from directly paying fees from past-due benefits to that attorney, provided all other statutory and regulatory requirements for payment of fees, as well as the terms of the fee agreement are met.  See VAOGCPREC 22-95.



	(2)  The fee agreement is superseded by a later fee agreement.



	b.  If either the claimant or the attorney furnishes written notice that the representational relationship has ended, staple the notice to the fee agreement and take the following action:



	(1)  If no claim or award of past-due benefits is pending, file the fee agreement down on the right side of the folder. 



	(2)  If an action which may result in payment of past-due benefits is pending, leave the fee agreement outfiled on the right flap of the claims folder.  If past-due benefits become payable, follow the procedures in 12.46.  File the fee agreement on the right side of the folder after the BVA, C&P or CAVC decision concerning the fee payment has been effectuated.



	(3)  If the notice that the representational relationship has ended is received after BVA has made a decision on payment of attorney fees (paragraph 12.50), pay attorney fees as directed by the BVA decision, then file the fee agreement on the right side of the folder.

�12.44  PAST-DUE BENEFITS PAYABLE—NO FEE AGREEMENT OF RECORD



	If no fee agreement is of record but the file contains a power of attorney, declaration of representation, or notice of appearance before the CAVC which indicates that the claimant is represented by an attorney, contact BVA via fax using the format shown in Addendum C, Exhibit A.  The BVA will assist in determining whether or not a fee agreement exists. 



12.45  PAST-DUE BENEFITS PAYABLE—FEE AGREEMENT RELATES TO SEPARATE ISSUE



	If past-due benefits are payable and there is an active fee agreement in file, follow the procedures in 12.46 if there is any chance that the fee agreement is related to the issue which gave rise to the past-due benefit.  If the issues are totally unrelated, continue processing without regard to the existence of a fee agreement. 



	Example 1:  A fee agreement is of record relating exclusively to the veteran's claim for an increase in the evaluation of his service-connected disability.  The veteran is entitled to a retroactive award of chapter 30 education benefits.  The retroactive education award may be paid without referral to BVA.



	Example 2:  A fee agreement is of record relating to "the veteran's claim for benefits from the Department of Veterans Affairs."  The veteran is entitled to a retroactive award of chapter 30 education benefits.  The retroactive education award should be deferred pending referral to BVA.



12.46  AWARD ACTION PRIOR TO REFERRAL TO BVA



	a.  Required Action.  Before taking any award or withholding action, send the fee agreement via fax to the BVA using the format shown in Addendum C, Exhibit A and request a preliminary review of the agreement.  The BVA response will determine whether VA will withhold 20 percent of the past-due benefits for potential payment of attorney fees under the provisions of 38 U.S.C. 5904(c)(2) and 5904(d).   If  the folder contains a memorandum from the BVA which indicates that a preliminary review of the fee agreement has been conducted and the agreement has not been replaced by a subsequent agreement, follow the BVA's directions.



	(1)  If the claims folder is referred to BVA for a determination regarding payment of attorney fees from past-due benefits and the claimant is entitled to increased recurring payments, VA will withhold 20 percent of the past-due benefit for payment of attorney fees through the end of the month in which the RO decision was made.  The remaining 80 percent of the past-due benefit will be released to the claimant.  



	(2)  The claimant will be paid 100 percent of all benefits due effective from the first day of the month following the RO's determination.  The claims folder will be sent via overnight mail to the BVA for a decision concerning the payment of attorney fees.  



	Example:  On 2-13-92, CAVC reversed a denial of service connection for enucleation of an eye based upon aggravation.  By rating action dated 4/10/92, the RO granted an evaluation of 10 percent (40 percent minus the 30 percent level of disability at time of entrance on active duty) effective 5-10-84.  The RO will withhold 20 percent of the past-due benefits from the effective date of the grant through 4-30-92.  Effective 5-1-92, the claimant will be paid at the full monthly rate for the ten- percent evaluation.  The claims file is then sent  to the BVA for a decision.



Note 1:  If there is a running award, make prints of the Benefits Delivery Network (BDN) M11 and M12 screens before taking any award action under this paragraph.  File the M11 and M12 prints on the left side of the claims folder.



Note 2:  An attorney has potential entitlement to 20 percent of the entire past-due benefit even if there is an accounts receivable in the record.  See 12.46d.



Note 3:  An attorney has potential entitlement to 20 percent of the past-due benefit even if the attorney no longer represents the veteran.  See VAOPGCPREC 22-95 and VAOPGCPREC 5-96.

� 	b.  Original or Reopened Awards



	(1)  If there is no running award, prepare and authorize the award (including any retroactive amounts) but put the entire amount in a total type 1 withholding.  Suppress the BDN letter.  The purpose of this initial total withholding award is to create a master record so the Finance activity can establish a 31J deduction to withhold 20 percent of the past-due benefits.



	(2)  Hold the file until MINQ shows that the award has processed.  Then prepare an amended award zeroing out the withholding.  See paragraph 14a(2).  Generate and display (GAD) this award and make a print.



	c.  Amended Awards.  If there is already a running award, GAD the award (including any retroactive award lines) and make a print.  Use reason code 57 on the first award line.



	(1)  Use Optional Form 41, “Routing and Transmittal Slip,” or a local overprint Addendum C, Exhibit I, to refer the file to the Finance activity.  Put the following statement on the OF 41 or overprint: "Please compute retroactive amount which will be generated by award of [enter date of GAD award] and establish 31J deduction for 20 percent of retroactive amount per  M21-1, part III, chapter 12, paragraph 12.46." 



	(2)  The Finance activity will compute the total retroactive benefit and 20 percent of the total retroactive benefit, and write these amounts on the GAD print as follows:  "Award will generate $                    retro payment.  31J deduction established for $              ."  They will then process an 06B fiscal transaction with a deduction code and class 31J in the BDN for 20 percent of the total retroactive amount payable.  The amount of the 31J deduction (20 percent of the retroactive payment) will be paid to the Agent Cashier via the 06B transaction.  Upon receipt, this amount will be deposited in the station suspense account by the Agent Cashier and will remain in the account until BVA, CAVC or C&P Service determines the amount of the retroactive payment due the attorney.  See paragraphs 12.51, 52 and 53.



	(3)  When the Finance activity has verified that the 31J deduction has been established, it will return the file to the Veterans Service Center.



	(4)  When the 31J deduction appears on the M01 screen, compare the amount on the M01 screen with the Finance activity's annotation on the GAD print.  If the amount on the M01 screen is not the same as the annotation on the GAD print,  consult with the Finance activity to learn why.  If the amounts are the same, GAP the award and input the FISA code (see M21-1, Part IV, paragraph 24.11).  After the FISA code has been input, authorize the award.   File the GAD award print down on the left side of the claims folder.



	(5)  Prepare an award letter explaining to the claimant that he or she has been paid 80 percent of the past-due benefits and 20 percent has been withheld pending a determination by BVA as to the amount of attorney fees payable.  Tell the claimant that any amounts withheld in excess of the attorney fees approved by BVA will be released to the claimant.  Also, include the pertinent laws and regulations regarding the payment of attorney fees. See Addendum C, Exhibit F for required language.  A copy of the letter must be provided to the claimant's representative.



	d.  Accounts Receivable.  When attorney fees are to be paid from past-due benefits and the master record shows an existing accounts receivable, the amount of payment potentially due the attorney should still be computed at 20 percent of the past-due benefits awarded the claimant.  However, any monies due the claimant, up to 100 percent of the past-due benefits, must first be applied to the receivable balance.  Payment to the attorney will then be made from the balance of funds remaining after the debt has been liquidated.  See VAOPGCPREC 12-93.



	Example 1:  A veteran is awarded retroactive pension benefits in the amount of $2,000.00.  Potential attorney fees from the past-due benefits is $400.00.  A review of the record shows that the veteran has a $1,000.00 overpayment from chapter 34 benefits.  Since 80 percent of the past-due benefits ($1,600.00) will liquidate the accounts receivable, the full $400.00 will be withheld as potential payment of attorney fees.  The veteran will be issued a payment in the amount of $600.00 ($1600.00 less $1,000.00).  Notify the veteran that 

20 percent of the past-due benefits have been withheld as potential attorney fees, that $1,000.00 of the past-due benefit has been withheld and applied against his overpayment, and that the remaining balance of $600.00 will be paid to him or her.



	Example 2:  Same facts as Example 1 above, except that the veteran has an overpayment of $1,700.00.  Since 80 percent of the past-due benefits ($1,600.00) will not liquidate the accounts receivable, withhold $300.00 as potential attorney fees.  Notify the veteran and attorney that $1,700.00 of the past-due benefits has been withheld to liquidate the accounts receivable and that the balance, $300.00, has been withheld as potential attorney fees.  The letter should indicate that after liquidation of the debt there were insufficient remaining funds to withhold the entire amount potentially payable as attorney fees.  Provide the attorney with an explanation of how the past-due benefits were distributed only if payment is issued for less than the amount he or she may be entitled to receive.



	Example 3:  Same facts as Example 1 above, except that the veteran has an overpayment of $2,500.00.  Notify the veteran and attorney that 100 percent of the past-due benefits will be applied to the accounts receivable and that there are no monies available to pay attorney fees.  The letter should indicate the total amount of the past-due benefits and the inclusive dates of the past-due benefits period (see 38 CFR 20.609(h)(3)(i)) so that the attorney can determine what, if anything, to charge his or her client.  The letter should also state that because there are no funds available for payment of potential attorney fees, the claims folder will not be referred to the BVA for a review of the fee agreement.



	Note 1:  If the master record does not contain a deduction segment that allows for automatic offset of a receivable existing in another benefit system and the amount of the past-due benefits is sufficient to satisfy the indebtedness and issue payment to the attorney, establish the 31J in an amount that represents the total funds available for payment to the attorney plus the amount of funds that will be applied to the receivable.  If the entire amount of past-due benefits will be applied to the receivable balance, establish the proper deduction segment.  Do not establish a 31J.



	Note 2:  When the funds are received at the station, action to liquidate the receivable will be governed by the type of receivable of record.  Payment to the attorney will be disbursed in accordance with instructions outlined in this chapter.



12.47  CONTROL FOR BVA REFERRALS



	When the file is ready to be referred to BVA, make sure all BDN prints and awards (paragraph 12.46) are securely fastened on the left side of the claims folder.  Extend the pending issue under end product 400 for 180 days.  See paragraph 12.57.



12.48  TRANSFER FOLDER TO BVA



	After the letters with the required language found in Addendum C, Exhibit F have been released, temporarily transfer the folder to the BVA for review of the fee agreement.  Send it to the Board of Veterans' Appeals, Director's Office (101/01C) via overnight mail for an expedited BVA fee agreement decision.



12.49  BVA ACTION



	a.  BVA will docket the case for a payment of attorney fees determination and issue a formal decision which will be mailed to both the attorney and the claimant. 



	b.   If BVA determines that attorney fees are payable out of past-due benefits, the decision will contain specific instructions which will enable the Veterans Service Center to complete the Past-Due Benefits Worksheet shown in Addendum C, Exhibit B.  The BVA decision will contain the following information:



	(1)  The specific issue or issues for which attorney fees from past-due benefits are payable and, the issue or issues for which fees are not payable;



	(2)  The inclusive dates of the period for which the past-due benefits can be paid; and



	(3)  An instruction to pay the attorney a specific percentage (usually 20 percent) of the entire retroactive  amount; or 



	(4)  An instruction to pay a specific dollar amount; or



	(5)  An instruction to pay a specific percentage (usually 20 percent) of an amount to be determined based on specific rates and dates for a specific benefit(s).



12.50  ACTION AFTER FOLDER RETURNED FROM BVA



	a.  BVA will return the claims folder to the RO upon completion of its action.  BVA will send a copy of its decision with appellate rights to the claimant and the attorney.  



	b.  The BVA decision will indicate whether it constitutes a complete denial of attorney fees, a full grant of attorney fees, or a partial grant of attorney fees.  Denials will be obvious.  Full grants of attorney fees can be distinguished from partial grants of attorney fees by the language appearing in the "Order" in the BVA decision on attorney fees.  If there are any questions about how to interpret the information in the BVA decision for purposes of completing the “Past-Due Benefits Worksheet,” contact by telephone or fax the appropriate BVA team for the RO.  See M21-1, Part IV, Chapter 8, exhibit A for BVA points of contact.



	c.  If the BVA decision constitutes a complete or partial denial of attorney fees, the claims folder will be identified by BVA as one in which the decision is subject to an appeal to the CAVC.  See 12.51b(1).



12.51  GRANT OF ATTORNEY FEES



	a. Full Grant.  If the BVA decision is a full grant of attorney fees, it should furnish sufficient information to complete the Past-Due Benefits Worksheet (paragraph 12.52).  The Veterans Service Center will complete the Past-Due Benefits Worksheet and route it to the Finance activity as authority to issue a voucher-generated payment to the attorney and release any balance to the claimant.  	The special handling procedures outlined in part II, chapter 4.18 and part IV, chapter 38, must be followed.   



	b.  Partial Grant.  If the BVA decision was a partial grant of attorney fees, complete the Past-Due Benefits Worksheet but check the block for "continue to withhold balance per paragraph 12.52."  Route the file and the Past-Due Benefits Worksheet to the Finance activity which will then use this worksheet as authority to issue a voucher-generated payment to the attorney in the amount approved by BVA.  The Finance activity will not make any payment to the claimant at this time.



	(1)  The special handling procedures outlined in part II, chapter 4.18 and part IV, chapter 38, must be followed.  No payment of the monies withheld as potential attorney fees is to be made to the claimant during the 150-day period the claims folder is subject to the special handling procedures.  During this time period, the attorney may file a Notice of Appeal with the CAVC.  If an appeal is filed, no remaining withheld amounts will be issued to the claimant pending the Court's decision.



	(2)  If there is no indication of a pending appeal to the Court at the end of the 150-day period, attach the Past-Due Benefits Worksheet to the file and annotate it as follows:  "Please release to claimant any additional amounts previously withheld.  M21-1, part III, chapter  12, paragraph 12.52."  Route the file and Past-Due Benefits Worksheet to the Finance activity and it will issue a voucher-generated payment to the claimant for all remaining amounts that were withheld under paragraph 12.46.  Notify the claimant and attorney that all remaining withheld funds have been paid.



	Example:  Twenty percent of the past-due benefits have been withheld.  The BVA decision states that the attorney is entitled to only ten percent of the past-due benefits.  Pay the attorney the amount authorized by BVA.  Continue withholding the remaining monies for the 150-day period.  At the end of the 150-day period, if there is no indication that the attorney filed a Notice of Appeal to the Court, authorize payment of the remaining past-due benefits to the claimant.



12.52  COMPLETION OF PAST-DUE BENEFITS WORKSHEET 



	a.  Addendum C, exhibit B, is a sample of a Past-Due Benefits Worksheet.  Each RO will use this exhibit.   The Past-Due Benefits Worksheet shall be prepared by a Veterans Service Representative and signed by the Attorney Fee Coordinator.  



	b.  The Veterans Service Center prepares the Past-Due Benefits Worksheet and forwards it to the Finance activity for computation of the amount payable as attorney fees.  Complete the Past-Due Benefits Worksheet as follows:



	(1)  If BVA indicates that a specific dollar amount is to be paid to the attorney, check Item 1 on the Past-Due Benefits Worksheet and enter the dollar amount as shown in the BVA decision. 



	(2)  If BVA indicates that a percentage of the total past-due benefit is payable, complete Item 2 of the Past-Due Benefits Worksheet as follows:



	(a)  Under the heading "PAST-DUE BENEFITS AWARD," show the dates and rates of the past-due benefits award payable based on the attorney's representation.  



	(b)  The last "RATE" entry under the heading "PAST-DUE BENEFITS AWARD" in Item 2 should always be "NONE."   The "NONE" date is the day after the "through" date in the BVA decision.  For example, if the BVA decision indicates that "the inclusive dates of the past-due benefit are October 1, 1990, through February 13, 1991," the "NONE" date will be 02-14-91.  Unless the BVA decision furnishes a specific dollar amount to pay the attorney, the BVA decision will always show the inclusive dates of the past-due benefits.



	(c)  The entry under the heading "PRIOR AWARD" in Item 2 will depend on whether BVA determines that the attorney is entitled to a percentage of the entire retroactive amount (i.e., where the entire retroactive amount is attributable to the attorney's representation) or a percentage of only part of the entire retroactive amount (i.e., where the attorney represented the claimant with respect to only certain issues). 



	(3)  If BVA determines that the attorney is entitled to a  percentage of the entire retroactive benefit, and the award  made under paragraph 12.46 was an original award or a reopened award which did not overlap a prior pay period, enter "NONE" under the heading "PRIOR AWARD."  If the award made under paragraph 12.46 was an amended award that did overlap a prior period, take prior gross award data from the MINQ prints in file.  See paragraph 12.46 a(1).  These prints should reflect the state of the master record before any award of past-due benefits was made.



	(4)  If BVA determines that the attorney is entitled to a percentage of only part of the retroactive benefit, the entry in "PRIOR AWARD" will reflect the rate payable without regard to the attorney's representation.  The BVA decision should furnish specific information about what portion of the retroactive benefits is to be considered in computing the attorney's share.



	(5)  Enter the percentage basis for computing the past-due benefits in the blank space on the last line of the Past-Due Benefits Worksheet.  This information will be furnished in the BVA decision.



	Example 1:  A veteran is rated 10 percent for a back condition.  The veteran claims an increase in the evaluation of the back condition.  On December 10, 1993, CAVC remands the claim for further development action and BVA subsequently remands the issue to the regional office.  The rating activity grants an increase to 50 percent effective September 29, 1990.  The veteran also establishes a spouse.  On March 14, 1994, Authorization is ready to award the retroactive benefit but the Veterans Service Representative notices that there is an attorney who has potential entitlement to payment of attorney fees from past-due benefits.  After following the procedures in paragraph 12.44 or 12.46, it is determined that BVA needs to review the fee agreement.  The file is referred to the Finance activity under paragraph 12.46b for establishment of a 31J deduction for 20 percent of the retroactive amount.  On March 29, 1994, after establishment of the 31J deduction, an award is authorized to pay as follows:



 Effective Date	Total Award	Net Rate	Type 1 Withholding Amt



	10-01-90	$492	$492		0

	12-01-91	$537	$537

	12-01-92	$553	$553

	12-01-93	$567	$567

	12-01-94	$582	$582



	The file is then sent to BVA.  The BVA decision instructs the Veterans Service Center to pay 20 percent of the entire retroactive amount.  The BVA decision shows the inclusive dates of the past-due benefits as "October 1, 1990, through February 13, 1994."  The Veterans Service Center completes the Past-Due Benefits Worksheet as indicated in Exhibit C.  It then sends the file with this worksheet to the Finance activity so it can pay out the amounts that were withheld from the award of March 29, 1994. 



	Example 2:  Same facts as Example 1 above.  However, the BVA decision instructs the Veterans Service Center to pay the attorney a fee of $645.  The Veterans Service Center checks block #1 on the Past-Due Benefits Worksheet and enters "$645."  Since this was only a partial grant of the potential attorney-fees from the past-due benefits, the Veterans Service Center also checks that Finance should continue to withhold the balance of the potential fees for the 150-day appellate period.  It then sends the file with the worksheet to the Finance activity so it can pay out to the attorney the $645. 



	Example 3:   Same facts as Example 1 above.  However, the attorney represented the veteran only with respect to the issue of establishment of the spouse.  Therefore, the BVA decision indicates that the inclusive dates of the past-due benefits are "October 1, 1990, through February 13, 1994," and instructs the Veterans Service Center to determine the past-due benefits as "20 percent of the difference between the rate for a veteran with a spouse and the rate for a veteran without a spouse."  The Veterans Service Center completes the Past-Due Benefits Worksheet as indicated in Addendum C, Exhibit D.  It then sends the file with the worksheet to the Finance activity so it can pay out the amounts that were withheld from the award of March 29, 1994



12.53  IMPLEMENTATION OF BVA DECISION ON ATTORNEY FEES



	a.  If the benefit is a recurring C&P benefit, in most instances no additional award action will be required when the file returns from BVA.  The past-due benefits award will have been made before the file was sent to BVA (with a withholding for 20 percent of the retroactive amount).  See paragraph 12.46.  



	b.  Veterans Service Center shall refer the completed Past-Due Benefits Worksheet to the Finance activity so it can issue payment to the attorney and/or claimant from the withheld amount.  Also see paragraph 12.51b if the BVA decision is a complete or partial denial of attorney fees.



	c.  If the benefit is a nonrecurring C&P benefit (e.g., the burial allowance), contact C&P Service Judicial Review Staff (211C) at VACO.  Finance should contact the VBA Finance Staff (20A35) at (202) 273-6720.



	d.  Some education benefits are paid outside BDN.  If attorney fees involve education benefits paid outside BDN, consult M22-4, "Education Procedures," chapter 13, for which office is responsible for processing the particular benefit.  If ROs have any questions concerning how consolidation affects procedures on attorney fees, contact the Education Procedures Staff  in VACO at via e-mail at VAVBAWAS/CO/224B.



	e.  Once BVA has determined that an attorney is entitled to payment of attorney-fees for an inclusive past-due benefits period, attorney-fees are payable for any additional benefits that arise from the same issue.  The issue of payment of attorney-fee for additional benefits need not be referred to BVA.  If additional benefits are payable for a new issue that may be intertwined with the first issue, 20 percent of the additional benefits will be withheld as potential attorney fees and the folder will be referred to BVA for another decision.



	Example 1:  An increase from 10 percent to 50 percent for PTSD was granted by the RO on 4-25-95.  BVA awarded, and the RO paid, attorney fees for the inclusive period 1-10-92 through 4-25-95.  Subsequently, the RO received notification of the veteran's marriage on 3-5-93.  The RO will pay 80 percent of the additional amount for a spouse to the veteran for the period 4-1-93 through 4-25-95 and 100 percent effective 4-26-95.  The attorney will be paid 20 percent of the additional amount for the period 4-1-93 through 4-25-95.  The claims folder will not be referred to BVA.



	Example 2:  On 7-10-94, the RO awarded pension benefits at the monthly rate of $100.00 retroactive to 3-5-90.  BVA awarded, and the RO paid, attorney fees for the period 3-5-90 through 7-10-94.  Subsequently, the veteran submits a revised income statement because of paid medical expenses.  The RO determines that the veteran is entitled to monthly pension benefits at the rate of $200.00 retroactive to 1-1-91.  The RO will pay 80 percent of the additional amount to the veteran and 20 percent to the attorney for the period 1-1-91 through 7-10-94.  Effective 7-11-94, the veteran will be paid 100 percent of the benefits.  The claims folder will not be referred to BVA.



	Example 3:  BVA decision of 1-10-95 granted a 40 percent evaluation for the veteran's service connected low back syndrome retroactive to 5-7-92.  Attorney fees were awarded by BVA, and paid by the RO, for the period 6-1-92 through 1-10-95.  Subsequently, the RO granted the veteran 100 percent due to individual unemployability retroactive to 5-7-92.  Since this is a different issue, the RO will pay 80 percent of the additional past-due benefit to the veteran and withhold 20 percent for potential payment of attorney fees.  The claims folder will be sent to BVA for another review of the fee agreement to determine if additional fees are payable for the increased evaluation based upon the veteran's individual unemployability.



12.54  NOTIFICATION OF AWARD OF ATTORNEY FEES



	a.  Notify the claimant and the attorney of the award of attorney fees.  Send the notification letter after the Finance activity has made payment to the attorney and/or the claimant. 



	b.  Address the letter to the claimant with a copy to the attorney.  The letter must include the following statement: "In accordance with the decision of the Board of Veterans' Appeals dated                     , $	 of your past due benefits has been paid directly to                         for representing you in connection with your claim."  When there was only a partial grant of attorney fees, notify the claimant that there will be a delay in payment of the additional withheld past-due benefits.  See paragraph 12.55.



12.55	DEATH OF APPELLANT



The power of attorney for the representation by a private attorney ceases upon the day of death of the

appellant.  Representation does not continue for any period of time after the date of death.  Death of an appellant impacts on the potential payment of attorney fees.



	a.  If the appellant’s death occurred prior to the actual award of benefits for the issue(s) on appeal,

subsequent payment of those benefits is subject to the provisions of 38 U.S.C. 5121.  An attorney would not be entitled to payment of fees from accrued benefits unless the accrued benefits claim had been denied and the denial upheld by a final BVA decision.



	b.  When 80 percent of the benefits have been actually paid prior to the appellant’s death, the withheld 

funds are considered to be benefits that were actually paid prior to the claimant’s death.  The attorney may be entitled to payment of attorney fees for representation activities on behalf of his or her deceased client.



	(1)  Follow the referral to BVA procedures outlined in paragraph 12.46 and the payment procedures

outlined in paragraph 12.51.  If there are any withheld funds left after payment to the attorney, those funds are subject to payment under the provisions of 38 CFR 3.1003.



	(2)  As a courtesy, notify the attorney that the remaining unpaid funds have been paid to the “appropriate

party under the provisions of 38 CFR 3.1003.”  Do not provide the name or identity of that individual to the attorney.



Note:  Neither the attorney nor the claimant under section 3.1003 are entitled to any benefits for the deceased’s month of death.



12.56  NOTIFICATION OF DELAY IN PAYMENT OF PAST-DUE BENEFITS



	When the BVA decision constitutes a complete or partial denial of attorney fees, notify the claimant that there will be a delay in payment of the withheld past-due benefits.  Explain that no payments will be issued until the attorney has exhausted his/her appellate rights or until the period during which an appeal may be filed has ended.  See paragraph 12.51 for procedures to authorize partial grant of attorney fees.



12.57  INQUIRIES AND DISAGREEMENTS INVOLVING ATTORNEY FEE PAYMENTS



	a.  Review of Payment.  RO review of a fee award is limited to the issue of whether the payment was correct based on the information contained in the BVA decision.  If an attorney or claimant questions or disagrees with any aspect of a fee award, review the folder to verify that the Past-Due Benefits Worksheet was properly completed.  



	(1)  If an award of attorney fees was made and the Veterans Service Center determines that the Past-Due Benefits Worksheet was properly completed, refer the file to the Finance activity with the inquiry and OF 41 completed as follows: "Referred to you for response under M21-1, part II, chapter 12, paragraph 12.57."  Past-Due Benefits Worksheet was properly completed."



	(2)  The Finance activity will review the computation of the attorney fee award.  If it is correct, it will attach another OF 41 containing the statement "Finance computation of attorney fee award appears to be correct."  The claims folder with the OF 41 attached will be returned to the Veterans Service Center. 

 

	(3)  If it is determined that the correct amount of past-due benefits has been paid but that it was paid to the wrong attorney, the Finance activity will take action to recover the erroneous payment and issue payment to the proper attorney.  See Addendum C, Exhibit H, paragraph 4.  



	b.  Correct Payment.  If the Veterans Service Center determines that the Past-Due Benefits Worksheet was properly completed and the Finance activity determines that it correctly computed the attorney fee award, send a letter based on Addendum C, Exhibit G to the inquiring party.  



	c.  Incorrect Payment.  Do not pay an amount in excess of the monthly benefit.  Failure to withhold 20 percent of past-due benefits as potential payment of attorney fees and denial of payment of such claims are appealable issues.  If VA is on notice that the claimant has agreed to VA payment of attorney fees from past due benefits, the attorney must be notified that the regional office has paid all available funds to the claimant and must be provided with his or her appellate rights.  Upon receipt of an NOD from an attorney, we have a situation where two parties are contesting for the same amount of benefit money.  For that reason, contested claim procedures will be followed.



	(1)  Before a Statement of the Case can be issued, letters must be sent to both parties with copies to their

representatives.  (An attorney may represent another attorney.)  The letter will ask the claimant to provide information about their action/lack of action in paying their attorney and will request a response within 30 days.  If the attorney is still the claimant’s representative, that attorney will be provided a copy of that letter along with a cover letter that gives the attorney 30 days in which to provide any information he or she thinks is pertinent to the issue.  If the attorney is no longer the claimant’s representative, he or she will be sent a separate letter which states the same questions asked of the claimant and provides the same 30-day period in which to provide any information. 



	(2)  Letters to both parties will clearly state that if the attorney is successful in his or her appeal and VA is required to make a duplicate payment, VA may seek to recover those funds from the claimant by creating an overpayment in his or her account.



	(3)  At the end of the 30-day period or upon receipt of replies from both parties, whichever is earliest, the

regional office will make a decision on the following issue:  “Whether VA has the authority to pay attorney fees where past-due benefits have already been paid to the claimant.”  If the decision is adverse, a Statement of the Case will be prepared on that issue.



	(a)  Be sure that a complete summary of all evidence and adjudicative action is included in the Statement

of the Case.  It is suggested that 38 CFR 3.103, 20.500, 20.609 and the holdings in the Office of General Counsel Precedent Opinion 27-92, dated December 9, 1992, be cited under pertinent laws and regulations.



	(b)  Under reasons and bases for the decision, there should be a specific reference to the fact that section

5904(d) which authorized the Secretary to pay attorney fees out of past-due benefits did not waive sovereign immunity.  Because there is no waiver of sovereign immunity, VA does not have authority to create an overpayment in the claimant’s account in order to pay attorney fees.  



	d.  Overpayment.  Subparagraph c above addresses the situation where the total amount paid is correct but VA erroneously fails to withhold for the attorney or the amount paid the attorney is incorrect.  In a situation where VA pays both the claimant and the attorney so that the total amount paid exceeds the amount of past-due benefits to which the claimant was entitled, Veterans Service Center must consider whether the excess payment can be written off as administrative error.  If there is no finding of administrative error, the Finance activity will create an accounts receivable against the claimant in the appropriate system.  Instructions for Finance are in  VBA Circular 20-92-14, Revised, appendix A, paragraph 10b.



	e.  Referral to BVA/C&P.  



	(1)  If  the complaint concerns VA's failure to pay attorney fees and attorney fees were not paid because there were no past-due benefits as defined in 12.37 or because the fee agreement did not relate to the issue which gave rise to the past-due benefits (paragraph 12.45), contact the Compensation and Pension Service (211C) at (202) 273-7240 for guidance.



	(2)  If an attorney complaint concerns BVA's denial of payment, send a letter based on Addendum C, Exhibit G and refer the correspondence to the following address: 



	Office of the Chief Counsel (01C)

	Board of Veterans' Appeals

	810 Vermont Avenue NW

	Washington, DC 20420



12.58  END PRODUCTS



	Take the underlying end product (e.g., 120, 130, etc.) when the initial award under paragraph 12.46 is made.  When you take the underlying end product, establish a separate control under end product 400.  Clear the end product 400 when all withheld amounts have been paid to the attorney and/or claimant and notification has been furnished.

�ADDENDUM A



ATTORNEY FEE INFORMATION LETTER



Dear [Attorney's name]:



	This letter provides important information concerning attorney fee matters.  The basic statutory provisions concerning fee matters are 38 U.S.C. §§5904 and 5905.  Information about fees is also found in the Rules of Practice of the Board of Veterans' Appeals at 38 CFR §20.609.  This information concerns the fee provisions of the Veterans' Judicial Review Act. 



WHEN FEES MAY BE CHARGED



	In connection with a proceeding before the Department of Veterans Affairs (VA) with respect to benefits under laws administered by the Secretary, a fee may not be charged, allowed, or paid for the services of agents and attorneys with respect to services provided before the date on which the BVA first makes a final decision in the case.  Such a fee may be charged, allowed, or paid in the case of services provided after such date only if an agent or attorney is retained with respect to such case before the end of the one-year period beginning on that date.  The limitation in the preceding sentence does not apply to services provided with respect to proceedings before a court (38 U.S.C. § 5904(c)(1)) or in cases where attorney fees are paid by a disinterested third party (38 CFR § 20.609(d)(2)), or cases involving VA housing and small business loans (38 U.S.C. § 5904(c)(3)).  Under 38 CFR  § 20.609(c)(3)), the condition that the attorney or agent be retained within one year of the decision of the  BVA will be considered to have been met with respect to all successor attorneys-at-law or agents acting in the continuous prosecution of the same matter if a predecessor was retained within the required time period.



Additionally, the amendment of the fee provisions by the Veterans' Judicial Review Act, to allow for fees greater than $10, is applicable only with respect to services of agents and attorneys in cases in which a notice of disagreement is filed with VA on or after November 18, 1988.  Pub. Law 100-687, §403, 102 Stat. 4105, 4122.  Effective October 9, 1992, a reasonable fee may be charged or paid in connection with any proceeding before VA in a case arising out of a loan made, guaranteed, or insured under Chapter 37, Title 38, United States Code.



FEE AGREEMENT TO BE FILED



	All agreements for the payment of fees for services of attorneys and agents must be in writing and signed by both the claimant or appellant and the attorney or agent.  The agreement must include:



	(1) the name of the veteran;



	(2) the name of the claimant or appellant, if other than the veteran (e.g., a veteran's survivor, a guardian, or a fiduciary appointed to receive VA benefits on behalf of an individual);



	(3) the applicable VA file number; and



	(4) the specific terms under which the amount to be paid for the services of the attorney or agent will be determined (38 CFR § 20.609(g)).



	An attorney or agent who represents a person before VA or the BVA after the Board first makes a final decision in the case shall file a copy of any fee agreement between the agent or attorney and the claimant with the Board.  38 U.S.C. § 5904(c)(2).  A copy of the agreement must be filed with the Board within 30 days of its execution by mailing the copy to the following address:



	Office of the Chief Counsel  (01C)

	Board of Veterans' Appeals

	810 Vermont Avenue, NW

	Washington, DC  20420

(38 CFR § 20.609(g))

�PAYMENT OF FEES FROM PAST-DUE BENEFITS



IMPORTANT:  IF YOUR FEE AGREEMENT PROVIDES FOR THE PAYMENT OF YOUR FEE BY VA DIRECTLY FROM PAST-DUE BENEFITS, YOU MUST FILE THE FEE AGREEMENT WITH BOTH THIS OFFICE AND THE BOARD OF VETERANS' APPEALS.



	To the extent that past-due benefits are awarded in any proceeding before the Secretary, the Board of Veterans' Appeals, or the United States Court of Appeals for Veterans Claims, the Secretary may direct that payment of any attorney's fee under a fee arrangement which otherwise meets the provisions of 38 U.S.C. § 5904(c)(1) be made out of such past-due benefits.  38 U.S.C. § 5904(d)(3).



	"Past-due benefits" means a nonrecurring payment resulting from a benefit, or benefits, granted on appeal or awarded on the basis of a claim reopened after a denial by the Board of Veterans' Appeals, or the lump sum payment which represents the total amount of recurring cash payments which accrued between the effective date of the award and the date of the grant of the benefit by the agency of original jurisdiction, the Board of Veterans' Appeals, or an appellate court (38 CFR § 20.609(h)(3)).  



	The total fee payable to the attorney may not exceed 20 percent of the total amount of any past-due benefits awarded on the basis of the claim.  38 U.S.C. § 5904(d)(1).  If direct payment of fees from past-due benefits is expected, the fee agreement should state that the amount of the fee payable to the attorney is to be paid to the attorney by the Secretary directly from any past-due benefits awarded on the basis of the claim and is contingent on whether or not the matter is resolved in a manner favorable to the claimant.  38 U.S.C. § 5904(d)(2)(A).  A claim shall be considered to have been resolved in a manner favorable to the claimant if all or any part of the relief sought is granted.  38 U.S.C. § 5904(d)(2)(B).



	An agreement between a claimant or an appellant and an attorney that payment for the attorney's services will be made directly by the Department out of any past-due benefits awarded as a result of a successful appeal to the Board of Veterans' Appeals or an appellate court or as a result of a reopened or reconsidered claim following a prior denial of such benefits by the Board of Veterans' Appeals or an appellate court will be honored by the Department only if the following conditions are met:



	(1) the total fee payable (excluding expenses) does not exceed 20 percent of the total amount of the past-due benefits awarded;



	(2) the amount of the fee is contingent on whether or not the claim is resolved in a manner favorable to the claimant or the appellant; and



	(3) the award of past-due benefits results in a cash payment to a claimant or an appellant from which the fee may be deducted.  An award of past-due benefits will not always result in a cash payment to a claimant or an appellant.  For example, certain cash payments may not be made to military retirees unless there is a corresponding waiver of retirement pay.  (See 38 U.S.C. § 5304(a) and 38 CFR § 3.750 et seq.).  38 CFR § 20.609(h).



	In addition to filing a copy of the fee agreement with the Board of Veterans' Appeals, the attorney must, within 30 days of the execution of the agreement, (1) notify this office of the existence of the agreement providing for the payment of attorney fees from past-due benefits, and (2) file a copy of the fee agreement with this office (38 CFR § 20.609(h)(4)).  

 

	IF YOU DO NOT RECEIVE ACKNOWLEDGMENT  OF RECEIPT OF THE FEE AGREEMENT FROM THIS OFFICE WITHIN 30 DAYS AFTER MAILING IT TO US, PLEASE CONTACT THIS OFFICE TO DETERMINE WHETHER A COPY OF THE FEE AGREEMENT HAS BEEN FILED IN THE VETERAN'S CLAIMS FOLDER.  If a copy of the fee agreement is not in the claims folder, then any award action taken will not include procedures for payment of attorney fees from past-due benefits.

�	If there is an award of past-due benefits, and if your fee agreement is filed in the veteran's claims folder, then the case will be referred to the Board of Veterans' Appeals prior to the payment of any past-due benefits for a determination whether (1) attorney fees are payable under 38 U.S.C. § 5904(c)(1), (2) attorney fees may be paid by the Secretary from past-due benefits, and (3) the attorney fees are reasonable.  You will be notified when the case is referred to the Board for these determinations.  Payment of attorney fees from past-due benefits, if warranted, will be made after the Board makes its decision.



	VA may directly pay attorney fees to an attorney who formerly represented the claimant before BVA or the Court of Appeals for Veterans Claims, if the statutory and regulatory prerequisites for payment of fees from past-due benefits have been met, and the fee agreement provides for payment of fees from past-due benefits.  However, unless your agreement specifically authorizes disclosure even after you no longer represent the claimant, the Privacy Act would prohibit disclosure of VA claims related information when you no longer represent the claimant.  As a result, a former attorney will not be provided with notice that a benefit award has been made by VA to a former client, unless the former client has consented to disclosure of this information, either in connection with the fee agreement or in a separate writing, such as a power of attorney.



REASONABLENESS OF FEES



	The Board of Veterans' Appeals, upon its own motion or the request of either party, may review a fee agreement and may order a reduction in the fee called for in the agreement if the Board finds that the fee is excessive or unreasonable.  The Board of Veterans' Appeals will ordinarily review fee agreements for reasonableness as an examination of the reasonableness of the fee is normally inherent in the fee-agreement review process.  A finding or order of the Board under the preceding sentences may be reviewed by the United States Court of Appeals for Veterans Claims.  38 U.S.C. §§ 5904(c)(2) and 7263(d).  



	Fees which total no more than 20 percent of any past-due benefits awarded will be presumed to be reasonable.  38 CFR § 20.609(f).  Factors considered in determining whether fees are reasonable are listed at 38 CFR § 20.609(e).



	Any party to the fee agreement may file a motion for review of the reasonableness of the fee agreement.  Such motion must be in writing and must include:



	(1)  the name of the veteran;



	(2)  the name of the claimant or the appellant if other than the veteran (e.g., a veteran's survivor, a guardian, or a fiduciary appointed to receive VA benefits on behalf of an individual);



	(3) the applicable VA file number; and



	(4) the reason or reasons why the fee called for in the agreement is, or is not, excessive or unreasonable.



A party to the fee agreement should file such a motion at the following address:



	Office of the Chief Counsel  (01C)

	Board of Veterans' Appeals

	810 Vermont Avenue, NW

	Washington, DC  20420.



The motion should be accompanied by all such evidence as the moving party desires to submit.  The moving party must mail a copy of the motion and accompanying evidence to all other parties to the agreement, with return receipts requested.  The receipts, which must bear the signatures of the other parties, must then be filed with the Board at the same address as proof of service of the motion.  The other parties may file a response to the motion, with any accompanying evidence, with the Board at the same address not later than 30 days following the date of receipt of the copy of the motion.  A copy of any such response and any accompanying evidence must be mailed to the moving party, with return receipt requested.  The receipt, which must bear the signature of the moving party, must then be filed with the Board at the same address as proof of service.  If a reduction in the fee is ordered, the attorney or agent must credit the account of the claimant or appellant with the amount of the reduction and refund any excess payment on account to the claimant or appellant not later than the expiration of the time within which the ruling may be appealed to the United States Court of Appeals for Veterans Claims.  Failure to do so may result in proceedings to terminate the attorney's or agent's right to practice before VA and the Board of Veterans' Appeals (38 CFR § 14.633) and/or prosecution under the provisions of 38 U.S.C. § 5905.



		Sincerely yours,









		Veterans Service Center Manager

�ADDENDUM B



SUGGESTED PARAGRAPHS FOR ACKNOWLEDGING AN ATTORNEY'S

DECLARATION OF REPRESENTATION



Note:  These paragraphs are intended to cover most but not all situations.  Read the attorney's declaration carefully and determine the content of the acknowledgment letter based on the instructions in this chapter.



[Begin with this paragraph.]



This is to acknowledge receipt of your          [date]        declaration of representation of [name]     .



[Then add as appropriate.]



REPRESENTATION



Unlimited



You said that you represent                 [name]         in all proceedings before VA.  We understand this to mean in all present and future compensation, pension and education claims or actions.  If your client has or will have other claims or actions before VA (e.g., loan guaranty, a request for VA medical treatment, etc.), and you wish to represent him or her in those actions, please tell us the nature of the claim or action and the VA office where the claim or action is pending.



or



Your representation states that it is unlimited, but it is submitted with a claim or refers to a pending claim; therefore, VA needs your client's written consent before VA can grant you access to VA claim records pertaining to other matters for your client.  38 CFR § 14.629(c).  A sample consent statement is enclosed.  It does not have to be notarized.



or



You did not limit your representation to any specific action or benefit claim.  Therefore, we are assuming that you are representing                   [name]                    in all present and future compensation, pension and education issues.  If your client has or will have other claims or issues before VA (e.g., loan guaranty, a request for VA medical treatment, etc.), and you wish to represent your client in those actions, please tell us the nature of the claim or action and the VA office where the claim or action is pending.



or



You did not limit your representation to any specific action or benefit claim but it is submitted with a claim or refers to a pending claim.  Therefore, VA needs your client's written consent before VA can grant you access to VA claim records pertaining to other matters for your client.  38 CFR § 14.629(c).  A sample consent statement is enclosed.  It does not have to be notarized.



or



Your declaration was not limited to a particular claim or issue.  However, [(because it accompanied your client's claim for                                                         ] [because the only action pending is a claim for ____________] we are assuming that your representation is limited to that claim or issue.

�Limited



You said that you represent                [name]             , for the following: [claim(s) or issue(s)].  You will have access to only those VA records which pertain to the specific claim or type of benefit noted above.  38 CFR § 14.629(c).  If you want access to any other VA records that might exist, we will need a signed consent statement from your client.  38 CFR § 14.629(c).  A sample consent statement is enclosed.



38 U.S.C. Sec. 7332



You are authorized access to your client's VA records pertaining to this claim or issue with the exception of any information or records relating to the diagnosis, treatment or other therapy for the condition(s) of drug abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), or sickle cell anemia, that may be or are contained or maintained in your client's VA claims records.   



If your client wishes to give his/her consent to authorize your access to information or records protected under 38 U.S.C. sec. 7332 relating to the conditions named in the preceding paragraph, the requirements found in 38 CFR § 1.475 must be met on a separate consent form.  Section 1.475(d) recognizes that VA Form 10-5345(R), "Request for and Consent to Release of Medical Records Protected by 38 U.S.C. 7332," may be used for this purpose.  We have enclosed a copy of VA Form 10-5345(R) for your convenience.  



Please note that if your client does not give [his/her] consent to authorize access to the protected records, or if VA Form 10-5345(R) is not correctly completed by the claimant, or if VA discovers records protected under section 7332 and no consent has been received,  be advised that other than the claimant, no person or entity may be contacted concerning this issue.  If we determine that there is a deficiency in the consent or that there are protected records, we will correspond directly with your client.  No copy of that correspondence will be provided to you.



A sample consent form for release of records other than those protected under 38 U.S.C. § 7332 is enclosed which must be signed by the claimant.  It does not have to be notarized.  



REVOCATION



General



Based on your declaration, we have revoked all other powers of attorney of record.



Limited



Before receipt of your declaration of representation, your client had given power of attorney to _______.  As your declaration of representation is limited to                  , we will continue to recognize           as your client's representative for any claims or actions not related to the scope of your representation



Sample Consent Statement



By my signature below, I authorize my attorney,     [name]   , to have access to all my VA records.  This does not include access to any information or records relating to the diagnosis, treatment or other therapy for the condition(s) of drug abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), or sickle cell anemia, that may be or are contained or maintained in my VA claimant records.





[Client's Signature]

[Date Signed]

�COMMUNICATIONS



No Statement



[Your declaration][The power of attorney in your favor] did not state that all communications are to be directed to you and not to your client.  Therefore, based on routine VA procedure, we will continue to send VA communications to your client with copies to you.  You should tell us if you prefer that all correspondence be sent to you and not to your client.  Please note that 38 U.S.C. sec. 5104 requires that notices of decisions be sent to claimants as well as their representatives.  Also, please be advised that 38 U.S.C. Sec. 7332 requires that VA obtain consent from the claimant prior to disclosing confidential records that are protected under that section and VA may contact the claimant directly regarding such a consent as requesting this consent through counsel would itself constitute a prohibited disclosure.  VA will also respond to claimant-initiated inquiries.



No Direct Communications with Claimant



Your declaration stated that all communications are to be directed to you.  Your request will be honored.  However, we will continue to respond to claimant-initiated inquiries and if your client is receiving payments, he/she may unavoidably receive some minor correspondence generated by our central computer system.  Also, please note that 38 U.S.C. sec. 5104 requires that notices of decisions with appellate rights be sent to claimants as well as their representatives.  Also, if your client's claims file contains records protected by sec. 7332 which appear to pertain to your client's claim, please be advised that 38 U.S.C. Sec. 7332 requires that VA obtain consent from the claimant prior to disclosing confidential records that are protected under that section and VA may contact the claimant directly regarding such a consent as requesting this consent through counsel would itself constitute a prohibited disclosure.  If the veteran refuses to provide VA with a consent to the release of records protected by sec. 7332 to you, VA may not release the records.  Further, VA may not tell you the veteran did not consent or even that the records exist because to do so would reveal that.  

�ADDENDUM C



PAYMENT OF ATTORNEY FEES



Exhibit A.  Attorney-Fee Agreement Request Format



1.  When there is no copy of a fee agreement in the claims folder, a request for a search for an agreement will be sent to BVA via fax.  If there is a fee agreement in the claims folder, but no memorandum from BVA indicating that a preliminary review was completed, send a copy of the agreement by fax to the BVA.  Attached is a copy of the format to be used when submitting either request.  ROs will complete the blanks in the top portion.



2.  If required, BVA will look for a fee agreement in their records.  If none is found, and there is an indication that an appeal was filed at the United States Court of Appeals for Veterans Benefits (CAVC), BVA will forward the request to Professional Staff Group VII (PSG VII) where a search will be conducted.  PSG VII will return the request to BVA along with a copy of an agreement, if one is found.  BVA will complete the middle portion of the document and either send its response by fax to the RO or forward the request to 213C for further review.



3.  If the RO sends a copy of a fee agreement to BVA, a preliminary review will be conducted.  If the BVA determines it does not have jurisdiction to review the agreement, it will be forwarded to 213C for review.



4.  The RO will receive a response back from either the BVA or Judicial Review Staff within five workdays.  If no response is received within that time period, you may call (202) 565-6835 or 565-5672 or you may send the follow-up request by fax.



5.  Based upon the reply received at the RO, take one of the following actions:



a.  If item 1 is checked by BVA, then BVA has conducted a preliminary review of the attached fee agreement to determine if it was written in accordance with the provisions of 38 U.S.C. § 5904(d).  Pay the claimant 80% of the past-due benefits, send the claimant and the attorney the appropriate notification letters, and submit the case to BVA for review.



b.  If item 2 is checked by BVA, then a record of an appeal to CAVC has not been found and there does not appear to be any need for 213C to review the agreement.  However, it is the responsibility of the RO to verify that an appeal was not filed.  If item 2 is checked AND there is no indication that the case was appealed to the CAVC, pay 100% of the past-due benefits to the claimant.  If there is an indication that the case was appealed to the CAVC, contact the Judicial Review Staff for review of the agreement. 



c.  If item 3 is checked and there is no attorney fee agreement in the claims folder,  pay 100% of the past-due benefits to the claimant.  If BVA records show that there was an appeal to CAVC, then BVA will have checked with PSG VII to determine if a fee agreement was filed at CAVC.  If BVA records do not show an appeal to CAVC, then BVA will not contact PSG VII for a fee agreement.  However, it is the responsibility of the RO to verify that an appeal was not filed.  If one was, contact the Judicial Review Staff for follow-up action. 



d.  If item 4 is checked, BVA has determined that the Board does not have jurisdiction to review the fee agreement and referred it to the Judicial Review Staff  for review.



6.  If the request is forwarded to the Judicial Review Staff, a review of the agreement will be conducted and the entire package will be returned to the RO via fax.  Based upon the Judicial Review Staff’s review, take the following actions:



a.  If item 1 is checked by the Judicial Review Staff, determine the inclusive dates of the past-due benefits period as defined in 38 CFR § 20.609(h)(3)(i).  Calculate and pay the claimant 80% of the past-due benefits for the inclusive period and pay 20% to the attorney.  See paragraph 12.52.



b.  If either item 2 or 3 is checked by the Judicial Review Staff, pay the claimant 100% of the past-due benefits.



7.  If there are any questions concerning this procedure, please contact the Judicial Review Staff on (202) 273-7210.

�FROM:	Veterans Service Center Manager (21)		Date: _________________

		VARO 	



SUBJ:		Attorney-fee Agreement



TO:		Chief Counsel for Legal Affairs, Board of Veterans' Appeals  (01C3)

		FAX number:  (202)565-4064



	1.  Entitlement to retroactive benefits has been established for:

 

		File Number			



		Veteran's Name:			

			[Last, First, Middle initial]

		Claimant's Name			

			[Last, First, Middle initial]



		Issue:			



__2.  Our records indicate that an attorney represented the claimant before the VA, but a copy of the attorney-fee agreement is not in the claims folder. If a fee agreement was filed at the BVA between the above-named claimant and any attorney or law firm, please send a copy by fax to:



		NAME: 		



		FAX Number:  		



__3.  Attached is a copy of the attorney-fee agreement found in the claims folder.  Please conduct a preliminary review and advise what action should be taken.

========================================================================================

BVA RESPONSE



__1.  The attached attorney-fee agreement requires review by BVA. After payment of 80% of past-due benefits to the claimant, refer the case to BVA.



__2.  The attached attorney fee agreement does not require review by BVA.



__3.  No fee agreement is on file at BVA or at PSG VII for the above-named claimant and any attorney or law firm.



__4.  Our records show that this case was appealed to the United States Court of Appeals for Veterans Claims and the attached fee agreement is being referred to the Judicial Review Staff for review.



							

Deputy Chief Counsel for Legal Affairs (01C3)		Date

========================================================================================

JUDICIAL REVIEW RESPONSE



__1.  Agreement calls for VA to pay attorney fees from past-due benefits.  Pay 80% to the claimant and 20% to the attorney for the past-due benefits period.  See 38 CFR § 20.609(h)(3)(i).



__2.  Agreement does not call for VA to pay fees from past-due benefits.  Pay 100% to the claimant.



__3.  Since there is no fee agreement on file in VA, pay 100% to the claimant.



						

Consultant, Judicial Review Staff		Date

�Exhibit B.  PAST-DUE BENEFITS WORKSHEET—Initial Calculation



Veteran's Name:	Attorney's Name & Address:  

File Number:

Benefit:

    	 

1. :	:  Issue payment to the attorney shown above in the following amount:  $                         . 

    	

   :	:  Release any balance to claimant.

    	

   :	:  Continue to withhold balance per paragraph 12.52, example 2.

    	

2. :XX:  Compute past-due benefit based on the information furnished below:



PAST-DUE BENEFITS AWARD



	DATE:		  RATE:	



	DATE:		  RATE:	



	DATE:		  RATE:	



	DATE:		  RATE:	



	DATE:		  RATE:	



PRIOR AWARD



	DATE:		  RATE:	



	DATE:		  RATE:	



	DATE:		  RATE:	



	DATE:		  RATE:	



	DATE:		  RATE:	



NOTE:  Subtract "PRIOR AWARD" amount from "PAST-DUE BENEFITS AWARD" amount and issue payment to the attorney shown above for 	% of the difference.

    	

  :	:  Release any balance to claimant.

    	

   :	:  Continue to withhold balance per paragraph 12.52.



				

Veterans Service Center Manager		DATE

�Exhibit C.  PAST-DUE BENEFITS WORKSHEET—Release of Attorney Fee--Example A



Veteran's Name:

Attorney's Name & Address:  

File Number:

Benefit:

    	 

1. :	:  Issue payment to the attorney shown above in the following amount:  $                         . 

    	

   :	:  Release any balance to claimant.

    	

   :	:  Continue to withhold balance per paragraph 12.52, example 2.

    	

2. XX     Compute past-due benefit based on the information furnished below:



PAST-DUE BENEFITS AWARD



	DATE:	10-01-90		  RATE:	$492	



	DATE:	01-01-91		  RATE:	$518	



	DATE:	02-14-91		  RATE:	NONE	



	DATE:			  RATE:		



	DATE:			  RATE:		



PRIOR AWARD



	DATE:	10-01-90		  RATE:	$76	



	DATE:	01-01-91		  RATE:	$80	



	DATE:	02-14-91		  RATE:	NONE	



	DATE:			  RATE:		



	DATE:			  RATE:		



NOTE:  Subtract "PRIOR AWARD" amount from "PAST-DUE BENEFITS AWARD" amount and issue payment to the attorney shown above for 	20	% of the difference.

    	

   :XX	:  Release any balance to claimant.

    	

   :	:  Continue to withhold balance per paragraph 12.52.



			             	

Veterans Service Center Manager		Date

�Exhibit D.  PAST-DUE BENEFITS WORKSHEET—Release of Attorney Fee--Example B



Veteran's Name:

Attorney's Name & Address:  

File Number:

Benefit:

    	 

1. :	:  Issue payment to the attorney shown above in the following amount:  $                         . 

    	

   :	:  Release any balance to claimant.

    	

   :	:  Continue to withhold balance per paragraph 12.52, example 2.

    	

2. :XX:  Compute past-due benefit based on the information furnished below:



PAST-DUE BENEFITS AWARD



	DATE:	10-01-90		  RATE:	$492	



	DATE:	01-01-91		  RATE:	$518	



	DATE:	02-14-91		  RATE:	NONE	



	DATE:			  RATE:		



	DATE:			  RATE:		



PRIOR AWARD



	DATE:	10-01-90		  RATE:	$446	



	DATE:	01-01-91		  RATE:	$470	



	DATE:	02-14-91		  RATE:	NONE	



	DATE:			  RATE:		



	DATE:			  RATE:		



NOTE:  Subtract "PRIOR AWARD" amount from "PAST-DUE BENEFITS AWARD" amount and issue payment to the attorney shown above for 	20	% of the difference.

    	

   :XX	:  Release any balance to claimant.

    	

   :	:  Continue to withhold balance per paragraph 12.52.



					

Veterans Service Center Manager		Date

�Exhibit E.  LETTER ACKNOWLEDGING RECEIPT OF FEE AGREEMENT



	This letter acknowledges receipt of a fee agreement between you and     [name of claimant]        , 

   [VA file number]     .



	Please be advised that payment of attorney fees from past-due benefits is subject to review by the Board of Veterans' Appeals.  If past-due benefits become payable, your client's VA file may be referred to the Board of Veterans' Appeals.  If it is, the Board will send you and your client a written decision on the issue of payment of attorney fees.  VA will pay the amount authorized upon receipt of the Board's decision.



	Please notify both this office and the Board of Veterans' Appeals of any material change in the fee agreement or in the representational relationship.  Correspondence to the Board of Veterans' Appeals should be sent to the following address:  Office of the Chief Counsel (01C), Board of Veterans' Appeals, 810 Vermont Avenue, NW, Washington, DC  20420.  Please include your client's name and VA file number on any correspondence to VA.



		Sincerely yours,









		Veterans Service Center Manager

�Exhibit F.  REQUIRED LANGUAGE FOR LETTER PRIOR TO SENDING CASE TO BVA



	The evidence establishes that you are entitled to payment as follows:



	EFFECTIVE DATE	MONTHLY RATE





	The record contains an attorney fee agreement which provides for the payment of attorney fees by the Department of Veterans Affairs (VA) directly from past-due benefits.  The maximum amount of past-due benefits resulting from this award has been computed as $          .  Twenty percent of the maximum amount of the past-due benefits is $       .  The maximum attorney fee payable from past-due benefits may not exceed 20 percent of the past-due benefits.



	This is to notify you that the records in this case are being transferred to the Board of Veterans' Appeals for a determination of eligibility for payment of attorney fees from any past-due benefits.  We have withheld the maximum attorney fee payable, $           , pending a determination by the Board.  When the Board has made its decision, VA will pay the amount of fees authorized by the Board, and any excess amounts withheld will be released to you.



	You and/or your attorney should send any evidence or argument concerning payment of attorney fees from past-due benefits that you want the Board to consider directly to the Board within 30 days.  You and your attorney may also write to the Board indicating that no additional evidence or argument will be submitted.  Use the following address:  Office of the Chief Counsel  (01C), Board of Veterans' Appeals, 810 Vermont Avenue, NW, Washington, DC  20420.  Be sure to include the veteran's name and VA file number on all correspondence.



THE LAW AND REGULATIONS



	In reaching its determination, the Board will consider the following law and regulations:



	In connection with a proceeding before VA with respect to benefits under laws administered by the Secretary, a fee may not be charged, allowed, or paid for the services of agents and attorneys with respect to services provided before the date on which the Board of Veterans' Appeals first makes a final decision in the case.  Such a fee may be charged, allowed, or paid in the case of services provided after such date only if an agent or attorney is retained with respect to such case before the end of the one-year period beginning on that date.  The limitation in the preceding sentence does not apply to services provided with respect to proceedings before a court.  38 U.S.C. §5904(c)(1).  



	The amendment of Title 38, United States Code, by the Veterans' Judicial Review Act, to allow for fees greater than $10, is applicable only with respect to services of agents and attorneys in cases in which a Notice of Disagreement is filed with VA on or after November 18, 1988.  Pub. Law 100-687, §403, 102 Stat. 4105, 4122.



	Attorneys-at-law and agents may charge claimants or appellants for their services only if all of the following conditions have been met:



	(1)  A final decision has been promulgated by the Board of Veterans' Appeals with respect to the issue, or issues, involved;



	(2)  The Notice of Disagreement which preceded the Board of Veterans' Appeals decision with respect to the issue, or issues, involved was received by the agency of original jurisdiction on or after November 18, 1988; and



	(3)  The attorney-at-law or agent was retained not later than one year following the date that the decision by the Board of Veterans' Appeals with respect to the issue, or issues, involved was promulgated.  (This condition will be considered to have been met with respect to all successor attorneys-at-law or agents acting in the continuous prosecution of the same matter if a predecessor was retained within the required time period.)  38 CFR §20.609(c).



	An agreement between a claimant or an appellant and an attorney that payment for the attorney's services will be made directly by VA out of any past-due benefits awarded as a result of a successful appeal to the Board of Veterans' Appeals or an appellate court or as a result of a reopened or reconsidered claim following a prior denial of such benefits by the Board of Veterans' Appeals or an appellate court will be honored by VA only if the following conditions are met:



(1) the total fee payable (excluding expenses) does not exceed 20 percent of the total amount of the past-due benefits awarded;



(2) the amount of the fee is fully contingent on whether or not the claim is resolved in a manner favorable to the claimant or the appellant; and



(3) the award of past-due benefits results in a cash payment to a claimant or an appellant from which the fee may be deducted.  An award of past-due benefits will not always result in a cash payment to a claimant or an appellant.  For example, certain cash payments may not be made to military retirees unless there is a corresponding waiver of retirement pay.  (See 38 U.S.C. § 5304(a) and 38 CFR § 3.750 et seq.) 38 CFR § 20.609(h).



	Factors considered in determining whether fees are reasonable include:



	(1)  The extent and type of services the representative performed;



	(2)  The complexity of the case;



	(3)  The level of skill and competence required of the representative in giving the services;



	(4)  The amount of time the representative spent on the case;



	(5)  The results the representative achieved, including the amount of any benefits recovered; 



	(6)  The level of review to which the claim was taken and the level of the review at which the representative was retained;



	(7)  Rates charged by other representatives for similar services; and



	(8)  Whether, and to what extent, the payment of fees is contingent upon the results achieved.  38 CFR § 20.609(e).



	Fees which total no more than 20 percent of any past-due benefits awarded will be presumed to be reasonable.  38 CFR §20.609(f).



SUBMISSION OF EVIDENCE OR ARGUMENT TO THE BOARD OF VETERANS' APPEALS



	If you have evidence or argument to submit to the Board of Veterans' Appeals concerning the question of eligibility for payment of attorney fees directly from any past-due benefits or the reasonableness of any fee agreement, you should submit it directly to the Board of Veterans' Appeals within 30 days from the date of this letter.  The Board will decide your case after the earlier of:  (1) 30 days, or (2) the receipt from all parties to the fee agreement of additional evidence and/or argument or a statement that no evidence or argument will be submitted.  You should include the veteran's name and VA file number on all correspondence.  The Board's address is:

�	Office of the Chief Counsel  (01C)

	Board of Veterans' Appeals

	810 Vermont Avenue, NW

	Washington, DC  20420.



DETERMINATION BY THE BOARD OF VETERANS' APPEALS



	The Board of Veterans' Appeals will review the fee agreement to determine whether there is a statutory authority to charge a fee under 38 U.S.C. § 5904(c), whether a fee may be paid from past-due benefits under 38 U.S.C. § 5904(d), and whether the fee agreement is reasonable in fact.  The Board may order a reduction in the fee called for in the agreement if the Board finds that the fee is excessive or unreasonable.  A finding or order of the Board under the preceding sentence may be reviewed by the United States Court of Appeals for Veterans Claims.  38 U.S.C. § 5904(c)(2).  If a reduction in the fee is ordered, the attorney or agent must credit the account of the claimant or appellant with the amount of the reduction and refund any excess payment on account to the claimant or appellant not later than the expiration of the time within which the ruling may be appealed to the United States Court of Appeals for Veterans Claims.  Failure to do so may result in proceedings to terminate the attorney's or agent's right to practice before VA and the Board of Veterans' Appeals and/or prosecution under the provisions of 38 U.S.C. § 5905.  38 CFR § 20.609(i).



	The Board will mail a copy of its decision concerning the fee agreement in this case to you at your last known address of record.



		Sincerely yours,









		Veterans Service Center Manager

�Exhibit G.  SUGGESTED TEXT FOR INITIAL LETTER EXPRESSING DISAGREEMENT WITH

BVA DECISION ON ATTORNEY FEES



	This is in response to your correspondence expressing disagreement with the decision by the Board of Veterans' Appeals concerning attorney fees in your case.  We have reviewed the computation of the attorney fee award in your case and have concluded that it accurately reflects the final decision of the Board in your case.    You should have received notice of your further appellate rights with your copy of the decision.



	In addition to your appellate rights, you may ask that the Board reconsider its decision by submitting a motion for reconsideration.  If you file a motion for reconsideration, it may be in the form of a letter.  It should state, in detail, any defects in the Board's decision.  Such a motion should be mailed to the following address:



	Director, Administrative Service (014)

	Board of Veterans' Appeals

	Department of Veterans Affairs

	810 Vermont Avenue, NW

	Washington, DC  20420





		Sincerely yours,









		Veterans Service Center Manager

�Exhibit H.  DETAILS OF ATTORNEY FEE TRANSACTIONS



1.  Purpose.  This exhibit provides detailed procedures required for the processing of attorney fee payments.



2.  Compensation and Pension Benefits



	a.  Before sending the case to the Board of Veterans' Appeals for a determination of the amount of attorney fees payable, the Veterans Service Center will prepare an award for any recurring benefits to which the claimant is entitled.  However, 20 percent of any retroactive benefit must be withheld pending a BVA decision on payment of attorney fees.  This is accomplished as follows:



	(1)  The Veterans Service Center will use OF 41 or a local overprint (Exhibit B) to refer the file to the Finance activity.  The following statement will appear on the OF 41 or overprint: "Please compute retroactive amount which will be generated by award of [enter date of GAD award] and establish 31J deduction for 20 percent of retroactive amount—paragraph 12.46." 



	(2)  The Finance activity will compute the total retroactive benefit and write this amount on the GAD print as follows:  "Award will generate $	 retro payment.  31J deduction established for $________.  The 31J deduction will be established for 20 percent of the total retroactive amount payable.



	(3)  The Finance activity will then process an 06B fiscal transaction with a deduction code and class 31J in the C&P Master Record using the FIST command.  When processed, this will result in a payment to the Agent Cashier at the RO of jurisdiction and establishment of a 31J receivable in the C&P master record.  Upon receipt, the Agent Cashier will deposit the amount generated by the 06B into the station suspense account (36F3875).  Finance activity will return the file to the Veterans Service Center after the 31J deduction is established.



	(4)  The Veterans Service Center will GAP the award when the legend "A/R EXISTS-REFER TO FINANCE IF RETROACTIVE INCREASE IS INVOLVED" appears and determine if a FISA command is required.



	NOTE:  The Veterans Service Center personnel should review the BDN MO1 screen to determine the type of receivable existing in the master record.  If the 31J is the only receivable on record, it will not be necessary to input a FISA command.



	(5)  If the 31J is not the only receivable on record, it may be necessary to process a FISA transaction, withholding retroactive benefits to liquidate the 31J receivable.  (See M21-1, Part IV, paragraph 24.12.)  Then, annotate the award to show that the FISA has been processed and authorize the award.



	(6)  The 20 percent of the total retroactive benefit will remain in the station suspense account until BVA determines the amount of the retroactive payment, if any, due the attorney.  



	b.  After BVA makes a decision on payment of attorney fees, the Veterans Service Center will prepare the Past-Due Benefits Worksheet (Exhibit C).  Based on the information furnished on the Past-Due Benefits Worksheet, the Finance activity will compute the amount due the attorney and process a voucher-generated payment to the attorney.  If there are any questions about how to interpret the Past-Due Benefits Worksheet, request clarification from the Veterans Service Center.



	c.  Process a voucher-generated payment to release the balance of the amount withheld to the claimant 

only if indicated on the worksheet received from the Veterans Service Center.  Check the Benefits Delivery Network (BDN) for the claimant's current address.



	d.  The total amount paid via voucher-generated payments under subparagraphs b and c  above should equal the amount paid into the station suspense account under subparagraph 2a(3) above.



	e.  If the benefit is a nonrecurring C&P benefit (e.g., the burial allowance), contact C&P Service Judicial Review Staff (211C).  Finance should contact the VBA Finance Staff (241A) at (202) 273-6720.



3.  Restored Entitlement Program for Survivors (REPS)



	a.  A claim for attorney fees from past due REPS benefits should be forwarded to the St. Louis Regional Office, Veterans Service Center (21Q), for processing.



	b.  Before sending the case to BVA for a determination on the amount of attorney fees payable, the Veterans Service Center should prepare a VA Form 21-8927, Section 156 Award, to authorize payment of all past-due and future recurring benefits to which the claimant is entitled and forward to the Finance activity.  Twenty percent of the retroactive benefits due must be withheld pending a BVA decision regarding the amount of attorney fees payable.



	c.  The Veterans Service Center (21Q) will use an OF 41 or local overprint (Exhibit B) to refer the REPS folder award to the Finance activity with the following statement: "Please compute retroactive amount which will be generated by VA Form 21-8927, Section 156 Award, dated [enter date of hard copy award] and establish a receivable equal to 20 percent of the retroactive amount due.



	d.  The Finance activity will compute the total amount of retroactive benefit payable and 20 percent of the total retroactive benefit, and write these amounts on the VA Form 21-8927 Award, as follows: "Award will generate a $		 retro payment.  A REPS receivable was established for $________.



	e.  The Finance activity will then establish a receivable equal to 20 percent of the retroactive benefits in the claimant's REPS record and coordinate with the accounting section to have an amount equal to the receivable transferred from the Hines REPS appropriation 36__0200 to the station suspense account (36F3875).  The award should not be processed until the receivable is shown in the REPS record.  Ensure that collection indicators, if applicable, are set to allow for immediate offset from the retroactive benefits due.



	NOTE: Suppress all letters. including debt notification letters, generated from the input of fiscal transactions.



	f.  Funds received from Hines should remain on deposit in the station suspense account until BVA determines the amount of payment due the attorney.  After BVA makes a decision on payment of attorney fees, the Veterans Service Center will prepare a "Past-Due Benefits Worksheet" (Exhibit C).  Based on the information furnished on the worksheet, Finance will compute the amount due the attorney and process a SF 1047, "Public Voucher for Refund,” to issue payment.  If there are any questions on how to interpret the "Past-Due Benefits Worksheet," request clarification from the Veterans Service Center.  A SF 1047, "Public Voucher for Refund," will also be utilized to disburse the balance of remaining funds to the claimant.  However, no remaining funds should be released to the claimant unless specifically authorized by the Veterans Service Center (see paragraphs 12.51, 12.52, 12.53, and 12.54).



4.  Attorney Fees Receivables



a.  The payment issued to an attorney in an appellate case is not a benefit for the attorney but payment for services rendered.  Therefore, administrative error and/or equitable relief do not apply to A/Rs created due to erroneous payments to attorneys.



	(1)  If it is determined that the correct amount of attorney fees has been paid to the wrong attorney, the Finance activity will take action to recover an erroneous payment from the attorney.  The Finance activity will establish a 63C non-veteran receivable using an 04E fiscal transaction.  



	(2)  The method of controlling an accounts receivable established as a result of an erroneous payment to an attorney will be through the use of VA Form 4-1103A, Accounts Receivable Record (With Charges).  The award action and claims folder will be used to facilitate completion of the VA Form 4-1103A.



	(3)  The Finance activity will process an 06A fiscal transaction to pay the correct attorney.



	b.  Payment of an attorney fee to the attorney and release of the full retroactive amount to the beneficiary is considered an overpayment of benefits in the amount of the attorney fee.



	(1)  The Finance activity will forward the claim to the Veterans Service Center for review to determine if there is administrative error.



	(2)  The Finance activity will establish an accounts receivable against the veteran in the appropriate system if the Veterans Service Center does not find administrative error.



	(3)  Contact the VBA Budget and Finance Staff if there are any problems with the 31J segment, or if 

the values in the 31J segment need to be changed.  



	c.  In the event of the release of full retroactive benefits to the claimant without payment to the attorney, see paragraph 12.57c.

�

Exhibit I.  Routing and Transmittal Slip For Routing to Finance







		

			Date:

ROUTING AND TRANSMITTAL SLIP

			

	TO:                                               INITIALS:	              Date:





	1.  Finance (24)

	2.

	3.

		

	X: Action Required	

		



	REMARKS

	SUBJ:  Payment of Attorney Fee

		File No.	

		Veteran's Name	

		Benefit	



	1.  Attached is the retroactive award and appropriate folder.



	2.  Please compute retroactive amount which will be generated  by award of 	

 	and establish 31J deduction for 20% of the retroactive amount—M21-1, part III, chapter 12, paragraph 

	12.46.











	FROM:  	

	Phone # 	



		

	Optional Form 41

�ADDENDUM D



SERVICE ORGANIZATION CODES



M21-1, part II, chapter  6,  Exhibits B.5 through B.8 contain National and State service organization codes.  Note that while BIRLS shows them prefixed by a zero, the C&P Master Record shows them as 2-digit codes.  State service organization codes are based on the last two digits of the RO number.  Only one number is used when there is more than one RO to a state.  States not listed have no recognized service organization.  The entry code for the C&P Master Record is the numerical entry.  Legends under the C&P Master Record codes may also be used.
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