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CHAPTER 1.  RULES OF EVIDENCE



1.01  GENERAL



	a.  Decisions on VA benefit eligibility and entitlement are based on the evidence of record.  Evidence consists of documents, records, testimonials and information in other forms provided by, or obtained for, a claimant.  VA has a duty to assist a claimant who files a substantially complete claim in obtaining evidence to substantiate his or her claim before making a decision on the claim.  We are charged with granting every benefit supported by the law.



	b.  Every effort should be made to request all evidence needed to decide the claim based on the record available when the claim is filed.  Additional evidence will be developed as it is identified by the claimant and/or his or her representative.



	c.  While the claimant is ultimately responsible for providing evidence, VA must make reasonable efforts to help the claimant obtain any evidence that he or she identifies which might enable the claimant to substantiate the claim.  The claimant has ultimate responsibility to insure that non-governmental information is in the record at the time of the decision.  VA will make reasonable efforts to obtain non-governmental records identified by the claimant if the claimant provides a release acceptable to the record holder, and adequately identifies the records.  Reasonable efforts mean an initial request and at least one follow up request, if necessary, for records from non-Federal agency sources.  



1.02  DUTY TO ASSIST.  Pub. L. 106-475 and 38 CFR 3.159 defines VBA’s duty to assist claimants who file substantially complete claims for VA benefits.  This statutory duty to assist includes:



Developing for all relevant evidence in the custody of a Federal department or agency, including VA medical records, service medical records, Social Security Administration records, or evidence from other Federal agencies;

Developing for private records and lay or other evidence;

A duty to examine veterans or obtain a medical opinion if the examination or opinion is necessary to make a decision on a claim for compensation.



Application Complete.  Consider an application to be substantially complete if the following

information is provided:  



Claimant’s name, 

Identifying service information, 

Benefit claimed, 

Disability(ies) for which the benefit is claimed (listing diagnosed condition(s) or chronic symptoms; references such as Agent Orange or Anthrax exposure are not "disabilities"), 

Signature (except for those claims filed electronically in which we must develop for the signature), and 

Income information (in pension and parents DIC claims).



(1)  If the application is not substantially complete, notify the claimant and the claimant’s

representative, if any, of the information he or she needs to provide in order to complete the application.  Defer assistance in developing evidence if the application is not substantially complete.



(2)  If the application is substantially complete, VA will notify the claimant and the claimant’s

representative, if any, of:



Any information or evidence including any medical and lay evidence that is necessary to substantiate the claim;
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What information or evidence that the claimant must submit to VA; and

What information or evidence the law requires VA to try to obtain on the claimant’s behalf.



(a)  The notice to the claimant should be in writing and include a request that the claimant identify any records he or she believes are relevant to the claim and provide information needed to identify records that VA will help obtain.  Adequate identification of records would normally include the address of the custodian of the records, the medical condition to which the records relate, and the approximate time frame covered by these records.  Request medical releases where appropriate (e.g., a completed VA Form 21-4142, "Authorization for Release of Information") to enable VA to request private medical records on behalf of the claimant. 



(b)  The notice must also inform the claimant that if information and evidence requested from the claimant to substantiate the application is not received within one year from the date of the notice, no benefit may be paid based on that application (38 USC 5102).

       

       b.  Requesting Non-Federal Records.  Under Pub. L. 106-475 and 38 CFR 3.159, VA must make a “reasonable effort” to assist a claimant in obtaining the evidence necessary to substantiate a claim.  “Reasonable efforts” to obtain documentary evidence that is not under the jurisdiction of a Federal department or agency will ordinarily require an initial request for such evidence, and at least one follow-up request if no response is received from the custodian of the records.



        (1)  Documents encompassed within the scope of this development include medical records from all sources that the claimant adequately identifies.  Request that the claimant identify the type of record to be obtained, its custodian, the medical condition to which the records relate, and the approximate time frame covered by these records. 



(a)  These requirements apply to all types of non-Federal records.  



(b)  If necessary, the claimant must complete a medical release.



(2)  When requesting records from non-Federal sources, allow 60 days for a response to the initial

request.  Allow 30 days for a response to the follow-up request.



(3)  At the same time a follow-up request is sent to a non-Federal records custodian, notify the claimant by phone or letter advising him or her that it is ultimately his or her responsibility to submit these non-Federal records, but that we are making a follow-up request.  The notification should:



Identify all records that we were unable to obtain, 

Briefly explain efforts made to obtain those records, and

Describe any further action VA will take with respect to the claim including processing the claim based on the evidence of record.



(4)  After 60 days, continue processing the claim, ordering an examination or a medical opinion, or taking any further needed action, including rating the claim based on the evidence of record.  Ordinarily, you should wait to schedule a VA examination until requested Federal and non-Federal records indicate that there was an event, injury or disease in service that may be associated with the claimed current condition.



c.  Records Under the Jurisdiction of a Federal Department or Agency.  Documents covered by

this provision of the statute include but are not limited to:



Service medical records and other relevant identified records pertaining to the claimant’s active military, naval, or air service that are held by a governmental entity;

Records of relevant VA medical treatment or examination – or treatment or examination at a non-VA facility if authorized by VA – provided the claimant adequately identifies the records; and
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Any other relevant records held by any Federal department or agency that the claimant adequately identifies and authorizes us to obtain.



Note:  Army National Guard records from the State are included in this category.



(1)  In claims for disability compensation, the statute requires that we obtain all these records if relevant.



(2)  When records requested are in the custody of a Federal department or agency, the law obligates VA

to continue its attempts to obtain these records 



Until we obtain them; or

Until it is reasonably certain that the records do not exist; or

Until it is reasonably certain that further efforts by VA to obtain them would be futile.



(3)  A conclusion that further attempts would be futile should be determined case by case based on the type of information received from the custodian of records.



(4)  VA will consider that it has discharged its duty to assist if it receives a statement from the Federal department or agency that the records do not exist, that they don't have the record, that the record is lost, or some similar expression of inability to provide the requested record.  This circumstance must be documented in the file through either a letter from the purported record holder or report of contact documenting the fact and the name, phone number and work site of the responsible official with whom the regional office employee discussed the matter.



(5)  VA will also consider its duty to assist discharged if it determines that there is no reasonable likelihood that further efforts to obtain the records will be successful.  This conclusion will be documented in the file on a VA Form 119, "Report of Contact," or memo for record which explains the basis of this finding.



(6)  Frame the initial and follow-up requests for these records in a complete and specific way so that the necessary information, evidence or a negative reply is received.  Allow 60 days for a response to the initial request for records.  Allow 30 days for follow-up requests.  Inform the claimant of the status of his or her claim, including VA efforts to obtain identified records.



(7)  If you receive an affirmative statement from a Federal records custodian that requested records do not 

exist or are not in its possession, you do not have to make an administrative decision that the service medical records or other Federal records are not available.  You must, however, provide the claimant with a notice that:



Identifies the records we were unable to obtain;

Briefly explains the efforts made to obtain them; and

Describes any further action we will take with respect to the claim.



Give the claimant an additional 30 days to furnish information about possible alternate sources of the evidence. 



(8)  If the 30-day extension expires and no additional evidence has been received, continue processing the claim based on the evidence of record.  Schedule an examination or request a medical opinion if it is necessary to decide the claim.  If Federal records cannot be obtained, the rating decision and the letter of notification must clearly indicate that the custodian of the identified Federal records stated that the records could not be provided. 



d.  Both Federal and Non-Federal Relevant Records Cannot Be Obtained.  If both Federal records

and non-Federal records have not been received after 60 days, notice about the status of both requests may be included in a single letter, but the letter must clearly differentiate between the actions we will take concerning these two different categories of records. 
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e.  Use of the Telephone.  All phone contacts must be documented as to time, subject, and substance

of the discussion on a signed VA Form 119 for the file.  In addition, the CAPS record must be kept current for phone contacts.



Notifications explaining what is needed to substantiate a claim must be in writing.  However, you

may communicate that notification by telephone and send simultaneous written notification for confirmation.  You are encouraged to use the telephone to:



seek the claimant’s assistance in getting evidence or clarifying

information; and,

take information from the claimant via the phone.



1.03  REASONABLE DOUBT RULE



	a.  The reasonable doubt rule is found at 38 CFR 3.102.  Every person involved in the adjudication of compensation and pension claims must be thoroughly familiar with this regulation.

	b.   The benefit of the doubt belongs to the claimant.  If there is a balance of evidence supporting and against a factual issue, VA must make a factual determination in favor of the claimant.  In Gilbert v Derwinski, No 89-53, the Court of Veterans Appeals (now the Court of Appeals for Veterans Claims (CAVC)) likened the reasonable doubt rule to a rule "deeply embedded in sand lot baseball folklore that the 'tie goes to the runner'.”  If the ball clearly beats the runner, he is out and the rule has no application; if the runner clearly beats the ball, he is safe and again, the rule has no application; if, however the play is close, then the runner is called safe by operation of the rule that 'the tie goes to the runner'.”  After obtaining all relevant evidence, evaluate the evidence and determine if the evidence in favor of the position held by the claimant is of greater weight than the evidence to the contrary.  If the evidence supports the position of the claimant, the claim is allowed.  If the evidence does not support the claimant, the claim is disallowed.  If the evidence is approximately balanced, resolve doubt in favor of the claimant.



Example:  A veteran filed for compensation based upon injuries acquired as the result of an automobile accident while serving on active duty.  The police report indicates that the veteran's vehicle failed to negotiate a curve and was speeding at the time of the accident.  The report also states that the road surface was slippery as the result of rain earlier in the night, and that there were skid marks which indicate that the veteran attempted to stop the vehicle prior to the accident.  The combined evidence is in approximate balance and, therefore, the injuries that resulted from the accident will be considered as having been incurred in the line of duty.



Note:  The benefit of the doubt rule does not apply when the issue is a question of status.



1.04  EVIDENCE REQUESTED FROM CLAIMANT



	a.  Development of Evidence.  Evidence may be developed via BDN, PCGL form letter, or original correspondence.



b.  E-Mail, Fax and Telephone.  Use of e-mail, fax and telephone development is strongly encouraged in appropriate cases.



(1)  Appropriate cases include, but are not limited to:



	(a)  receipt of medical evidence

	(b)  social security numbers and award/disallowance letters

	(c)  addresses
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	(d)  employment information

	(e)  clarification of income items and medical expenses

	(f)  forms (except signature on all original benefit applications).



	(2)  Document all information received by telephone on VA Form 119, “Report of Contact.”



(3) Information received by telephone from the beneficiary or his/her fiduciary that results in a reduction in benefits may be processed with contemporaneous notice when the procedures in 38 CFR 3.217(b) and Part IV, 9.05a.(2) are followed.  If these procedures are not followed, 



pre-termination/reduction notice must then be provided, and 

the issue controlled for further appropriate action as required  



unless VA receives written notice from the beneficiary advising of the event.  An e-mail or fax may serve as written notice of an event and allow reduction/termination action with contemporaneous notice.  

 

(4)  Award and denial letters must include reference to any telephone evidence used in the decision. 

Include the date of the call and the person supplying the information.



	c.  Notice of Time Limit.  Advise the claimant that failure to furnish the information or evidence within the specified time limit may result in disallowance of the claim.  Specify the time limit of 60 days.



	d.  Controls for Submission of Evidence



	(1)  If the evidence needed is not received within the required period, refer the claim to the rating activity for further action.  If the claim is denied, a formal rating decision must be made.  Notify the claimant of the reason for the disallowance and of the 1-year time limit for submission of the evidence.  Furnish appeal rights.



Note:  Any medical evidence must be sent to the rating activity for a decision before taking action.



	(2)  If the claimant furnishes some but not all requested evidence and the evidence submitted does not permit award action, do not disallow the claim until the initial development and at least one follow-up period have elapsed from the date the evidence was requested.  Then, disallow the claim and advise the claimant specifically what essential evidence was not received and of the 1-year time limit for submission of the evidence.  Furnish notice of procedural and appellate rights.



	(3)  If the claimant furnishes part of the evidence and some benefits can be awarded, interim award action can be taken.  Inform the claimant of the evidence considered, the reasons for the decision and that action on the remaining aspects of the claim has been deferred pending receipt of the other requested evidence.  Enclose notice of procedural and appellate rights.  Maintain pending-issue control until final action is taken.  If denial of the additional benefits results from the failure to furnish requested evidence, inform the claimant of the denial, outlining the evidence that was requested but not furnished and of the 1-year time limit for submission of the evidence.  Furnish appeal rights.



	(4)  It is improper to deny a claim simultaneously with development of the same issue.  If initial development raises new issues that must be resolved or if initial development failed to request essential evidence, extend the control for 60 days from the date of the most recent request for evidence.



	(5)  Extend the control for evidence if the claimant or the claimant's representative requests it and 
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good faith effort is being made to furnish the requested evidence.  An extension does not affect the statutory time limit for submission of evidence or the effective date of an award.  You should advise the claimant of this fact.



	e.  Evidence of Continued Eligibility.  Individuals receiving benefits may be required to certify that the eligibility factors that established entitlement to the benefit continue to exist.



	(1)  If verification of entitlement is requested from a beneficiary with a running award, advise the beneficiary that evidence must be furnished within 60 days.

 

	(2)  Consider eligibility to have ceased at the end of the month it was last shown by the evidence of record to have existed (38 CFR 3.652).  Furnish predetermination notice of the proposed reduction or termination.  If there is no response within the 60 days, make the adjustment.



	Example:  Evidence is received which indicates that a surviving spouse in receipt of pension may have remarried.  There are no children.  A review of the file shows the last evidence confirming the surviving spouse's marital status was a VA Form 21-686c dated March 12, 1999.  On February 11, 2000, a letter is sent to the surviving spouse requesting completion of VA Form 21-686c.  The letter advises the surviving spouse of his/her due process rights (predetermination notice as outlined in M21-1, Part IV, ch 9).   If there is no response within the 60 days, stop the award effective April 1, 1999.  Send the proper post-determination notice.



	f.  Address Unknown



(1)  The claimant's address does not constitute evidence.  Do not consider a claim to be abandoned solely because the claimant's address is unknown.  If an award is stopped because the address is unknown and checks are undeliverable, payments may be resumed the day following the date of last payment when a valid address is received and if entitlement continues.  See 38 CFR 3.158(c).  Also, see 38 CFR 1.710 concerning homeless claimants.



	(2)  Essential mail pertains to pending claims or recently-made decisions.  If essential mail to the claimant, such as a request for evidence, is returned as undeliverable:



Review the file to ensure the current address was used.  



 Perform a SINQ to determine if either the pending issue or master record address is different from that of the returned mail.  If so, fully update BDN as appropriate, document the change of address for the claims file, and re-mail the returned correspondence to the new address.  



Access Share to determine if Social Security has a better address.  If a new address is found, update BDN, document the change of address for the claims file, and re-mail the returned correspondence to the new address.



Utilize the Internet web address locator service for the returned mail.  If a better address is obtained, update BDN, document the change, and re-mail the returned correspondence to the new address.  (Note: The Internet web address locator will only be made available to individuals specifically authorized for access to this function.)  



Check if benefits are being paid by direct deposit.  If so, fax or mail a copy of the letter that provides VA authority to obtain address information from the bank.  (See M21-1, Part IV, chapter 31, addendum B for sample language.)  When a reply is received, update BDN and re-mail the returned correspondence to the new address.  



If the address is proper, and no better one is available, disallow any pending claim under code 21, Address Unknown.  File the returned correspondence in its original envelope on top of all other material.  If a change of address is subsequently received, review the filed correspondence.  If it is still relevant, forward it to the claimant at the new address.  
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	(3)  If evidence essential to establish entitlement is sent to the claimant's last known address and is returned unclaimed, do not extend the time limit for submitting the evidence.  In this situation consider the claim abandoned after the expiration of 1 year from the date of request.  See 38 CFR 3.158(a).



(4)  Non-essential mail is for information only.  The most common non-essential mail is the cost-of- living adjustment (COLA) notification letter.  If any non-essential correspondence is returned as undeliverable, check to see if the United States Postal Service (USPS) attached a yellow sticker containing the forwarding address to the envelope.  If so, re-mail the correspondence to the new address and update the address in the master record and pending issue, if applicable.  Otherwise,



Review the file to ensure the current address was used.  



Perform a SINQ to determine if either the pending issue or master record address is different from that of the returned mail, as in 1.04f(2)(a) above.  



Access Share to determine if Social Security has a better address, as indicated in 1.04f(2)(b).  



Utilize the Internet web address locator for the returned mail, as indicated in 1.04f(2)(c).



If the record shows that benefits are being paid by direct deposit, follow the procedure in 1.04f.(2)(e) above.  



If all of these efforts fail to obtain a current address, the regional office will send out a due process letter to the last address of record and suspend benefits if no response is received within 60 days.



	g.  Claimant Unable/Unwilling to Furnish Address.  If a claimant is unwilling or unable to furnish a current mailing address, send correspondence and checks to the Agent Cashier of the regional office that is adjudicating the claim or to the Agent Cashier of any VA facility deemed to be appropriate.  See 38 CFR 1.710(d).



	(1)  Checks will be returned to the Department of the Treasury if they are not picked up in 60 days.  This will suspend the account.



	(2)  If correspondence is not picked up from the Agent Cashier within 30 days, it is returned to the Veterans Service Center.  Follow undeliverable mail procedures (subpar. f(2) above). 



1.05  EVIDENCE REQUESTED FROM OTHER SOURCES



	a.  Fees for Evidence.  VA is not authorized to pay a fee for copies of public documents or other evidence from Federal, State or local agencies or private sources.  Most custodians of public documents furnish copies to VA free of charge.  If payment of a fee is required to obtain a document, advise the claimant that VA is not authorized to pay the fee and advise him or her how to secure the evidence.  (VAOPGCPREC 07-95)



	b.  Where to Write for Vital Records.  The Department of Health and Human Services publishes a booklet entitled "Where to Write for Vital Records," DHHS Publication (PHS) 1142.  It furnishes addresses from which certified copies of birth, death, marriage and divorce documents can be obtained.  Request vital records by sending FL 21-107 or a locally generated letter to the address shown in that publication.



1.06  ACCEPTABLE EVIDENCE (38 CFR 3.204)



a.  Types of Information Required.  In most cases, VA will accept the written statement of the

claimant as proof of marriage, dissolution of a prior marriage, birth of a child, or death of a dependent.  The statement must contain the following:



The date (month and year) and place of the event;
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The name and address of the person who has custody of the child, if the claimant’s dependent child does not reside with the claimant; and

The Social Security number of any dependent on whose behalf the claimant is seeking benefits.



b.  Types of Evidence Requested.  VA shall require the types of evidence (primary or secondary)

indicated in 38 CFR 3.205 through 3.211 when:



The claimant does not reside within a state;

The claimant’s statement on its face raises a question of validity;

The claimant’s statement conflicts with other evidence or record; or

There is a reasonable indication, in the claimant’s statement or otherwise, of fraud or misrepresentation of the relationship in question.



1.07  PHOTOCOPIES (38 CFR 3.204)



a.  General.  Copies or abstracts of public documents, e.g. marriage certificates, birth certificates, death certificates, are acceptable as evidence if the Department of Veterans Affairs is satisfied the copies are genuine and free from alteration or defect.  Otherwise, VA may request a copy of the document certified over the signature and official seal of the person having custody of such record.   



b.  Military Service.  A copy of an original document is acceptable if the copy is: 1) issued by the service department, 2) issued by a public custodian of records who certifies that it is a true and exact copy of the document in the custodian’s custody, or 3) submitted by an accredited agent, attorney, or service organization representative who has successfully completed VA-prescribed training on military records and who affixes a stamp to the document with the following language and his or her signature:



“I [name, title, organization] certify that I have completed the VA-prescribed training 

on certification of evidence for proof of service and that this is a true and exact copy 

of either an original document or of a copy issued by the service department or public

custodian of records.”     

	

	[Full Signature and Date]

						

1.08  NEW AND MATERIAL EVIDENCE (38 CFR 3.156)



	a.  A claimant must submit "new and material" evidence to reopen a claim which has become final because the appeal period has expired or the appellate review has been completed.



	(1)  To qualify as "new" evidence under 38 CFR 3.156, evidence must be submitted to VA for the first time.  For example, a veteran injured while on duty may not have realized immediately that the condition required medical attention and may have sought treatment later that evening from a private physician.  A compensation claim might later be denied if the service medical records contain no mention of treatment for the condition.  If the claimant subsequently submits proof of treatment by the civilian physician, that information would constitute new evidence on which the claim could be reopened.



(2)  A copy of information already contained in a VA claims folder does not constitute new evidence since it was previously considered; nor does information confirming a point already established, such as a statement from a physician verifying the existence of a condition which has already been diagnosed and reported by another physician.  Even though such a medical evaluation is from a different doctor, it offers no new basis on which the claim might be reopened unless it contains new information, such as evidence that the condition first manifested itself earlier than previously established.
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	b.  In order to be considered "material" under 38 CFR 3.156, the additional information must relate to an unestablished fact necessary to substantiate the claim.



	(1)  For example, VA may have previously determined that a currently diagnosed back condition claimed by a World War II veteran is not service connected because it is not related to an event, injury or disease in service.  If it receives evidence that the claimant had treatment shortly after release from active duty, this evidence might be considered new and material if VA had previously been unaware of that treatment.  However, information addressing only the current severity of the condition submitted now, over 50 years after service, may not have a bearing on the issue of whether the condition was incurred or aggravated during military service and may not warrant reopening the prior claim.



	(2)  Statements and affidavits attesting to the claimant's good character since his or her release from active duty are irrelevant if the issue is the character of the claimant's military service, but any new information indicating mitigating circumstances for an action which resulted in an "other than honorable" discharge would address the specific issue under consideration and would warrant reopening the claim.



	(3)  A medical opinion is not material if it relies on historical facts that are wholly inaccurate.



	(a)  A determination by VA that information constitutes "new and material evidence" means that the information by itself, or when considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim, and raises a reasonable possibility of substantiating the claim.  It does not mean that the evidence definitely warrants a revision of a prior determination.



	(b)  A decision not to reopen a claim because the evidence submitted is not new and material is an appealable decision.  The claimant must be furnished appeal rights.



1.09  CERTIFICATION OF STATEMENTS TO ESTABLISH SERVICE CONNECTION (38 CFR 3.200)



	a.  Certification Requirements.  To comply with the provisions of 38 CFR 3.200, statements for the purpose of establishing service connection must be under oath or contain a statement substantially as follows:



	"I hereby certify that the following (or attached) is a true transcript of my office records pertaining to this case," or, if there are no office records:

	

	"I hereby certify that the information given above is true and correct to the best of my knowledge and belief."



	b.  Return of Uncertified Statements.  Any statement for the purpose of establishing service connection that is not certified or under oath will be referred to the rating activity for a determination as to whether or not it is required to establish the benefit sought.  If the rating activity determines that the statement is necessary, return it to the claimant for certification.  Photocopy the statement and type the certification statement above the space provided for signature.  Advise the claimant that no further action can be taken on the claim until the certified statement is returned.



	c.  Waiver of Certification Requirement by Rating Activity.  The rating activity may waive the certification requirement if favorable action is deemed warranted on the evidence as a whole without regard to the certified statement.



1.10  AFFIDAVITS OR CERTIFICATIONS IN SUPPORT OF CLAIM



	a.  General.  If affidavits or certifications are required by VA regulations, completing a VA form containing the certification statement may satisfy the requirement.  Enclose the appropriate VA form with the request for evidence. 
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	b.  Use of VA Form 21-4138.  An individual's signed statement on VA Form 21-4138, “Statement in Support of Claim,” or any other written communication with the appropriate certification, is acceptable.



1.11  PROCUREMENT OF LOYALTY CLEARANCES



	a.  Policy.  Loyalty clearance will be obtained if forfeiture of benefits may be declared under 

38 CFR 3.902(d) or if required in connection with payments under 38 CFR 3.653(b).  Do not routinely request formal clearance merely because the claimant resided in territory of or under control of an enemy of the United States during WWII unless the claimant resided in the Philippines.  Follow the procedure in subparagraph d below in Philippine cases.  In all other cases, request a loyalty clearance only if the evidence of record indicates the claimant may have rendered or was in a position to render assistance to an enemy of the United States.  Clearance will not be required because of residence in an enemy-occupied territory in the following instances.



	(1)  Child Under Age 18.  If the claimant was a child under the age of 18 at the time of the cessation of hostilities in that area.



	(2)  Child in Surviving Spouse's Custody.  As to a child, regardless of age, who is in the custody of the surviving spouse and for whom benefits are included in award to the surviving spouse.



	(3)  Resident of Guam.  If the claimant resided in Guam during the Japanese occupation and evidence of continuing residence in a State as defined in 38 CFR 3.1(i) precludes forfeiture under 38 CFR 3.902(d)(2).



	(4)  Naturalized Citizen.  If a claimant who resided in enemy-controlled territory has since become a citizen of the United States.  Proof of naturalization must be submitted.  In the absence of evidence to the contrary, presume that the investigation incident to the naturalization proceedings established the loyalty of the claimant.



	(5)  Termination of Hostilities.  If the claimant first came into territory under the former control of an enemy of the United States after hostilities ended in that area.  The territories and dates are:



	PLACE	AFTER



	North Africa	May 13, 1943

	Sicily	August 17, 1943

	Continental Europe	May 7, 1945

	Middle East	May 7, 1945

	Areas occupied by Japanese Forces	July 4, 1945



	b.  Procedure for Obtaining Clearances



	(1)  In all original claims except Philippine cases, if loyalty clearance is required under subparagraph a, have the claimant furnish the following information:



	(a)  Family name, first name, middle name and any other name or names the person in question may ever have used.  A married female should also furnish her maiden name.



	(b)  Date and place of birth.



	(c)  Date and place of all marriages.



	(d)  Former and present nationality.



(e)  All addresses and dates of residence in foreign countries.
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	(2)  By appropriate correspondence with the Office of Special Consular Services, Department of State, request assistance in the procurement of any evidence as to whether or not the claimant has ever been guilty of the offenses in 38 U.S.C. 6104, whether or not he or she was a member of the Fascist or Nazi Parties and, if such membership was discontinued, the date of termination.  If VA Form 21-508 (372) is of record, attach a copy to the request.  If it is not of record, do not request one for the purpose of obtaining a loyalty clearance.  This form will only be required as a claim for benefits withheld under 38 U.S.C. 5308 and 21 U.S.C. 123-128.



	c.  Investigation.  When the records show the Department of State has already initiated an investigation under 38 U.S.C. 6104, do not make a specific request for such investigation, but establish a local control for receipt of the report.



	d.  Philippine Cases.  The claimant will be required to complete VA Form 21-4169, “Supplement to VA Forms 21-526, 21-534 and 21-535.”  Use information furnished by the Department of the Army based on Counter Intelligence Corps and other records as a basis for loyalty clearance.  See part I, chapter 35 (pt. IV, ch. 34).  A report from those sources that no derogatory information is available relative to guilt of the claimant or the veteran will sustain a presumption of innocence for adjudicative purposes or until evidence is received indicating guilt of one of the offenses enumerated in 38 U.S.C. 6104.



1.12  AUTHENTICATION OF FOREIGN DOCUMENTS (38 CFR 3.202)



	a.  General.  Except as provided in subparagraph b below, if an affidavit or document is executed by or before an official in a foreign country, the signature of that official must be authenticated by a United States Consular Officer in that jurisdiction or by the Department of State.



	b.  Authentication Not Required.  Authentication is not required in the following instances:



	(1)  On documents submitted and approved by the Deputy Minister of Veterans Affairs, Department of Veterans Affairs, Ottawa, Canada.



	(2)  If it is indicated that the attesting officer is authorized to administer oaths for general purposes and the document bears that officer's signature and seal.



	(3)  If the document is executed before a VA employee located in a foreign country who is authorized to administer oaths.



	(4)  If a copy of a public or church record from any foreign country purports to establish birth, marriage, divorce or death, provided it bears the signature and seal of the custodian of such record and there is no reason to doubt the correctness of information shown on the record.



	c.  Requesting Authentication of Foreign Documents



	(1)  Pittsburgh, Houston, and White River Junction Regional Offices.  Forward the request for authentication of foreign documents directly to the involved embassy or consulate or to the Department of Veterans Affairs, Canada.  Inquiries concerning addresses of foreign embassies or consulates and services performed by foreign consulates or embassies can be sent via e-mail to VAVBAWAS/CO/OUTREACH.



(2)  All Other Stations.  Prepare a request for authentication of a foreign document for the signature

of the Veterans Service Center Manager (VSCM) and route it to the Veterans Services Staff (216), Compensation and Pension Service, VA Central Office.  Central Office will forward the request for authentication to the appropriate foreign service post.  Inquiries concerning services performed by foreign consulates or embassies can be sent via e-mail to VAVBAWAS/CO/OUTREACH.					1-11
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	(3)  Central Office Unable to Authenticate Documents.  If Central Office is unable to authenticate a foreign document, return the document to the claimant and advise him or her that no further action can be taken on the claim until acceptable evidence is submitted.



1.13  TRANSLATION OF FOREIGN CORRESPONDENCE AND DOCUMENTS



	a.  Refer foreign language correspondence and documents for translation to such employees in the local office as may be deemed qualified by the Director.  If the translator has sufficient adjudicative background to determine what information in a document has probative value, only the pertinent portions need be translated and certified.



	b.  If translation is not obtainable from local sources, refer the document to the Pittsburgh Regional Office.  Send the request by letter or VA Form 70-2801, “Request for Translation into English,” to the Director, Pittsburgh  Regional Office (311), 1000 Liberty Avenue, Pittsburgh, PA 15222.



1.14	REQUESTS FOR EVIDENCE FROM COUNTRIES ON THE TREASURY DEPARTMENT LIST 

(38 CFR 3.653)



	a.  The Treasury Department maintains a list of countries to which Treasury checks may not be sent because there is no reasonable assurance the payee will actually receive and be able to negotiate a check for full value.  See 31 CFR 211.1 for the current Treasury Department list.  Also see paragraph 11.13.



b.  The prohibition against delivery of checks to the countries on the Treasury Department list does not preclude the development and adjudication of claims filed by persons residing in listed countries.  However, before an award can be authorized to a person residing in a listed country, the claimant must furnish a mailing address in an unlisted country.  The claimant may also request that checks be sent via direct deposit or that they be delivered to the claimant in care of a foreign service post in a country which is not on the Treasury Department list. 
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