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CHAPTER 6.  REQUESTS FOR RELATIONSHIP/DEPENDENCY EVIDENCE



SUBCHAPTER I.  INTRODUCTION



6.01  GENERAL



	a.  Relationship.  The issue of an individual's relationship to a veteran can be important for two reasons.  First, veterans who establish dependents may be entitled to additional benefits for those dependents.  Second, a claimant's entitlement to survivor's benefits such as DIC and death pension is contingent on establishing the required relationship; e.g., spouse, child, parent, to the deceased veteran.  If a claimant lacks status; e.g., a grandchild claiming death benefits, deny the claim without further need for development.  Substantive rules concerning relationship appear at 38 CFR 3.50 through 3.60.  Also, see part IV, chapters 12 and 13.



	b.  Dependency.  A veteran's spouse and children who are members of the veteran's household are assumed to be dependent on the veteran.  Once the relationship has been established, benefits can be paid for a spouse and children without any showing that they are, in fact, dependent on the veteran.  The issue of actual dependency arises in two situations, both of which involve claims for parent's benefits.  First, veterans in receipt of disability compensation with a combined evaluation of at least 30 percent may be paid additional benefits for "dependent" parents.  Second, parents of deceased veterans who have established entitlement to death compensation may continue to receive that benefit as long as they continue to be "dependent."  Death compensation is payable only if the veteran's service-connected death was prior to January 1, 1957.  See 38 U.S.C. 1121.



	c.  Distinction Between Relationship and Dependency.  The issue of relationship concerns an individual's legal status with respect to the veteran.  For example: Can the claimant be recognized as the veteran's child?  Have the claimant and the veteran fulfilled the requirements for a legal marriage?  The issue of dependency goes to the question of whether or not a parent is financially "dependent" and looks at the parent's assets and expenses.  The issue of dependency is always secondary to that of relationship.  Benefits cannot be paid for a dependent parent unless the parent-child relationship has been established between the parent and the veteran.



	d.  State Law and Federal Law.  VA benefit programs are authorized by Federal law (38 U.S.C.).  Federal law determines who is or is not eligible for benefits.  Some VA rules concerning relationship (such as the continuous cohabitation requirement of 38 CFR 3.53) are unique to VA benefit programs.  However, in many instances VA incorporates state law or the law of foreign countries by reference.  For example, 38 CFR 3.1(j) refers to local law to determine the basic validity of a marriage.  In developing relationship evidence keep in mind the distinction between local law and Federal law and remember that state law is relevant only to the extent that it is incorporated by reference into the body of Federal law that governs VA eligibility determinations.



	e.  Evidence Received by Telephone, E-mail or Fax.  In order to make it easier for a claimant or beneficiary to submit information which is needed to process a claim, and to help reduce the amount of overpayment created, changes in dependency or marital status affecting entitlement to benefits do not have to be submitted in writing.  Where a statement is required from a claimant or beneficiary to establish relationship or dependency, it may be received by telephone, e-mail or fax, in addition to written correspondence.  See chapter 11, subchapter III.  VA may increase or decrease benefit payments based on information submitted orally, or by e-mail, fax or other means of communication in common usage in society. 

	

	(1)  Specific telephone contact procedures shown in paragraph 11.18a must be followed on all oral communications to permit concurrent due process and avoid predetermination on due process (38 CFR 3.217b).



	(2)  VA will retroactively restore benefits that were reduced, terminated or otherwise adversely affected based on oral information or statements if, within 30 days of the date that the notice of adverse action is issued, the beneficiary or his or her fiduciary asserts that the adverse action was based upon information or statements that were inaccurate or upon information that was not provided by the beneficiary or his or her fiduciary. (38 CFR 3.103(b)(4))
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6.02  BASIC DEVELOPMENT PRINCIPLES



	a.  It is essential to initiate all required development at the earliest practicable point in time.  Piecemeal development unnecessarily delays claims processing.



	b.  It is equally important not to request unnecessary evidence since this also delays processing and imposes an unwarranted burden on the claimant.  Do not request evidence without first ascertaining whether or not the same evidence is already of record.  For example, always review the claims file before developing for a marriage certificate, birth certificate or divorce decree unless there is no reasonable possibility that the evidence is of record, e.g., a veteran reports having married within the last couple of weeks.



	c.  In pension claims, because dependency is an entitling factor, undertake all appropriate development for dependency information with initial development actions.



	d.  Dependency is not a factor for entitlement to compensation.  For that reason, develop for dependency information only when a rating is received showing a combined evaluation of 30 percent or more.  However, undertake simultaneous development of dependency when it is apparent the veteran's service-connected disability will warrant at least a 30 percent evaluation, e.g., veteran lost both legs in service.  When a veteran's disabilities are evaluated at 30 percent or more, the award letter must include information concerning possible additional benefits for dependents.  



6.03  EVIDENCE REQUESTED FROM CLAIMANT



	See paragraph 1.04.



6.04  EVIDENCE REQUESTED FROM OTHER SOURCES



	See paragraph 1.05.



6.05  PRIMARY AND SECONDARY EVIDENCE (38 CFR 3.204)



	See paragraphs 1.06 and 1.07.
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SUBCHAPTER II.  MARITAL DEVELOPMENT



6.06  DEVELOPMENT OF MARITAL RELATIONSHIP (38 CFR 3.205)



	a.  Valid Marriage.  VA benefits may be paid or increased if a marriage is established for VA purposes.  Under 38 CFR 3.1(j), a marriage may be established for VA purposes if the marriage is valid under the law of the place where the parties resided at the time of the marriage.  Therefore, successful development of a marriage for VA purposes requires knowledge of:



	(1)  Where the claimed marriage took place and



	(2)  The requirements for establishing a legal marriage in the jurisdiction where the marriage took place.



NOTE:  In death cases it is possible to "deem valid" a marriage for VA purposes even though the marriage is completely invalid under the law of the jurisdiction where the alleged marriage occurred.  See paragraph 6.12.



	b.  Primary Evidence of Marriage.  Effective November 4, 1996, 38 CFR 3.204 provides that VA will accept the written statement of a claimant as proof of marriage provided the statement contains the date of marriage (month and year) and the place of the event (city and state).  However, documentary evidence of marriage is required if the claimant does not reside within a state, the claimant's statement on its face raises a question of its validity, the claimant's statement conflicts with other evidence of record, or there is a reasonable indication of fraud or misrepresentation.  In the event documentary evidence of marriage is required, primary evidence of marriage consists of a copy or abstract of the public record of marriage or a copy of the church record of marriage containing sufficient data to identify the parties, the date and place of marriage, and the number of prior marriages, if shown on the official record.  A marriage certificate can be requested via the MARRIAGE CERTIFICATE field on the BDN 204 Screen.



	c.  Secondary Evidence of Marriage.  If primary evidence of the marriage is unavailable, the marriage can be established by submission of the following evidence in the order of preference listed:



	(1)  An official report from the service department as to a marriage that occurred while the veteran was in service.



	(2)  An affidavit of the clergyman or magistrate who officiated.



	(3)  The original certificate of marriage, if VA is satisfied that it is genuine and free from alteration.



	(4)  Affidavits or certified statements signed by two or more witnesses to the ceremony.



	(5)  In jurisdictions where marriages other than by ceremony are recognized, the affidavits or certified statements of one or both of the parties to the marriage, if living, setting forth all the facts and circumstances concerning the alleged marriage, such as the agreement between the parties at the beginning of their cohabitation, the period of cohabitation, places and dates of residences, and whether children were born as a result of the relationship.  This evidence should be supplemented by affidavits  or certified statements from two or more persons who know as the result of personal observation the reputed relationship which existed between the parties to the alleged marriage, including the periods of cohabitation, places of residence, whether the parties held themselves out as husband and wife, and they were generally accepted as such in the communities in which they lived.



	(6)  Any other secondary evidence that reasonably supports a belief by the adjudicating activity that a valid marriage actually occurred.
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6.07  FREE TO MARRY (38 CFR 3.205(b))



	a.  General.  In all jurisdictions in the United States and most other places in the world, a marriage cannot be contracted if either party is already married.  Therefore, establishment of a legal marriage always implies a finding that the parties to the marriage were free to marry at the time of the alleged marriage.  If either party was married previously, the current marriage cannot be established unless the prior marriage was terminated by death, divorce or annulment or the prior marriage is determined to have been void under state law.



NOTE:  In some states it is possible to contract a marriage without a ceremony and without registration of the marriage.  See paragraph 6.08.  A so-called common law or informal marriage, once established, has the same legal effect as a traditional ceremonial marriage and can be ended only by divorce, annulment or the death of one of the marriage partners.  There is no such thing as a "common law divorce."



	b.  Statement of Marital History Required.  Before a marriage can be established for VA purposes, it is always necessary to have the claimant's statement of marital history.  This information can come from an application or from VA Form 21-686c, "Declaration of Status of Dependents." The statement must show all prior marriages of both parties and must show the following:



	(1)  The first and last names of prior marriage partners.



	(2)  How prior marriages terminated (death, divorce, annulment).



	(3)  The date prior marriages terminated (month and year at a minimum).



	(4)  The place prior marriages terminated (city and state).



NOTE:  The 686c field on the BDN 204 Screen can be used to send a VA Form 21-686c to the claimant.



	c.  Requirement for Documents.  Documentary proof of dissolution of prior marriages is not routinely required.  The claimant's certified statement furnishing the information outlined in subparagraph b is usually adequate.   However, documentary evidence of marriage is required if the claimant does not reside within a state, the claimant's statement on its face raises a question of its validity, the claimant's statement conflicts with other evidence of record, or there is a reasonable indication of fraud or misrepresentation. If dissolution of prior marriages cannot be established based on the claimant's certified statement, documentary proof of dissolution of all prior marriages of both parties is required.



	d.  Divorce Decrees



	(1)  The only acceptable documentary evidence of termination of a prior marriage through divorce (other than the original divorce decree) is a copy or abstract of a final decree of divorce.



	(2)  The PROOF OF DISSOLUTION-PRIOR MARRIAGE fields on the BDN 204 Screen can be used to request proof of dissolution of a prior marriage of the claimant or the claimant's spouse.  A specific divorce decree can be requested by means of inserts, and proof of dissolution of all previous marriages can be requested if no names are entered.



	(3)  An interlocutory decree of divorce does not dissolve a marriage.  Some jurisdictions provide a two-step process for dissolving a marriage.  Initially, an interlocutory decree of divorce is granted.  After the passage of a specified period of time, a final divorce decree is entered.  The parties continue to be married until the final divorce decree is granted.  If a claimant submits an interlocutory decree as proof of dissolution of a marriage, develop for a final decree.
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e.  Proof of Death



	(1)   Primary evidence of death of the prior spouse of a claimant consists of one the following:



	(a)  An official death certificate.



	(b)  A copy of a coroner's report of death or a verdict of a coroner's jury.



	(c)  A death certificate signed by a medical officer if death occurred in a hospital or institution under the control of the United States Government.



	(d)  A clinical summary or other report showing the fact and date of death signed by a medical officer if death occurred in a hospital or institution under the control of the United States Government.



	(e)  An official report of death of a member of a uniformed service from the Secretary of the department concerned if death occurred while the deceased was on the retired list, in an inactive duty status or in the active service.



	(f)  A United States consular report of death bearing the signature and seal of the United States consul if death occurs abroad.



	(g)  An official report of death from the head of the department concerned if the deceased was, at the time of death, a civilian employee of a United States Government agency and death occurred abroad.



	(2)  If none of the evidence listed in subparagraph e(1) above can be furnished, the claimant must state the reason why.  The fact of death can then be established on the basis of the following secondary evidence:



	(a)  Affidavits of persons who have personal knowledge of the fact of death, have viewed the body of the deceased and know it to be the body of the person whose death is being established.  The affidavits must set forth all the facts and circumstances concerning the death such as the place, date, time and cause thereof.



	(b)  A finding of the fact of death made by another Federal agency in the absence of evidence to the contrary.



	f.  Finding of Death by VA.  In the absence of any of the evidence outlined in subparagraph e above, a finding of death can be made by VA if the fact of death is shown by a preponderance of competent evidence.  An administrative decision is required.  See part IV, chapter 11, subchapter IV.



	g.  Proof of Annulment.  Annulment of a marriage can be established by copy or abstract of the annulment decree.



	h.  Void Marriage



	(1)  Certain "marriages" have no legal effect even though the parties may have gone through a marriage ceremony and may have registered the marriage.  Such marriages are legally void because the parties did not satisfy the legal requirements for entering into a marriage at the time of the alleged marriage.



	(2)  If a purported marriage is determined to have been void, there is no need to dissolve it through divorce or annulment before entering into a subsequent marriage.  Likewise, a surviving spouse can reestablish entitlement to death benefits without proof of divorce (prior to November 1, 1990) or annulment if a subsequent purported marriage is determined to have been void.
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	(3)  Not all legally defective marriages are void.  For example, in most jurisdictions marriage by underage individuals is not automatically void.  Generally, a marriage will be considered void only if the defect is fundamental.  Grounds for voiding a marriage vary from state to state but in most states a marriage is void if either party is already married at the time of the marriage or if the parties are closely related.



	(4)  If it is necessary to establish the termination of a marriage and the claimant alleges that the marriage was never terminated because it was void from the outset, fully develop the facts surrounding the alleged void marriage.  After complete development, including, if possible, the certified statements of the parties to the marriage, submit the case to District Counsel for a legal opinion as to whether or not the purported marriage is void.  See part IV, paragraph 12.03e.



	i.  Claimant Unable to Prove Dissolution of Prior Marriage



	(1)  If evidence establishes that either party to a claimed marriage was previously married but the claimant is unable to prove that the prior marriage was dissolved or that it was void, make every effort to assist the claimant in securing proof of dissolution of the prior marriage.  See subparagraph e above if the claimant alleges that the former spouse is deceased.



	(2)  If the claimant alleges that the prior marriage was dissolved by divorce but it is impossible to secure evidence of the divorce that satisfies 38 CFR 3.205(b), the claimant can establish the current marriage by obtaining a new decree of divorce dissolving the prior marriage.  It is possible to initiate a divorce action even if the whereabouts of the other party are unknown.



	(3)  If a surviving spouse filing for death benefits is unable to prove dissolution of a prior marriage of the veteran, develop for a deemed valid marriage.  See paragraph 6.12.



	(4)  State court evidence rules regarding presumptions of the validity of the most recent marriage cannot be used to establish a current marriage for VA purposes if there is evidence of a valid prior undissolved marriage.



	j.  Removal of Impediment to Marriage.  If one or both parties were already married at the time they attempted to enter into a marriage and the earlier marriage is later dissolved, the status of the second marriage is determined under state law.  If, after the dissolution of the prior marriage, the parties resided as husband and wife in a state which recognizes common law marriages, a common law marriage will arise automatically on dissolution of the prior marriage.  In states not recognizing common law marriages, the removal of the impediment may or may not validate the later marriage.  Fully develop the facts of the case and, if necessary, request a legal opinion from District Counsel as to the validity of the second marriage.  See part IV, paragraph 12.03g.



6.08  COMMON LAW MARRIAGES (38 CFR 3.1(j))



	a.  General.  Some states (see subparagraph d. below)and countries (see subparagraph e. below) recognize informal or common law marriages.  Such marriages are entered into by agreement of the parties and do not require a formal ceremony.  Some jurisdictions provide for registration of informal marriages but a common law marriage can usually be established without its being registered with any governmental agency.  Once a common law marriage has been established in a jurisdiction which recognizes common law marriages, it is a valid marriage in all respects and is no different from a ceremonial marriage.  It cannot be terminated except through divorce, annulment or the death of one of the parties.  A valid common law marriage established in a jurisdiction recognizing such marriages continues to be valid if the parties later move to a jurisdiction that does not recognize common law marriages.  It is also possible to establish a common law marriage for VA purposes in a jurisdiction which does not recognize common law marriages.  See part IV, paragraph 12.04f.
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	b.  Requirements.  The legal requirements for establishing a common law marriage vary from jurisdiction to jurisdiction.  Typically, however, ALL of the following elements must be present before a common law marriage can be established:



	(1)  An agreement between the parties to be married.  Often this agreement is explicit but it can be inferred from the conduct of the parties.  The statement of one of the parties that there was no agreement to be married is not necessarily conclusive, especially when the statement is self-serving and there is evidence the parties held themselves out as married.



	(2)  Cohabitation.  This means that the parties actually lived together for some period of time.



	(3)  Holding Out to the Public as Married.  This is probably the most important element from the point of view of development.  A holding out can be established by statements of persons in the community who knew the parties as husband and wife and from documents which show that the parties represented themselves as married.  The parties do not have to have used the same last name although it is certainly easier to establish a holding out if they did.  Possible sources of evidence of holding out include lease agreements, joint bank statements, utility bills, tax returns, insurance forms, employment records and any other document requiring the individual to indicate marital status.



	c.  Development of Common Law Marriage



	(1)  Develop to establish a common law marriage if:



	(a)  The claimant alleges a common law marriage or



	(b)  The claimant is unable to establish a claimed ceremonial marriage and there is evidence that the parties lived together in a jurisdiction which recognizes common law marriages.



	(2)  Have the claimant in a death case complete VA Form 21-4170, "Statement of Marital Relationship."  In a live case, the veteran should use VA Form 21-4138, "Statement in Support of Claim," to furnish a statement concerning the claimed marital relationship.  In addition, the veteran's claimed spouse must complete VA Form 21-4170.  



	(3)  In both live and death cases, send the claimant two VA Forms 21-4171, "Supporting Statement Regarding Marriage," and tell the claimant that the forms should be completed by two persons who know, as the result of personal observation, the relationship which exists or existed between the parties.



	(4)  If children were born of the marriage, request copies of their birth certificates.  The birth certificates should show the names of both parents.



	(5)  Whenever possible, develop the common law marriage by using the COMMON LAW field on the BDN 204 Screen.



	d.  State Positions on Common Law Marriage.  See part IV, paragraph 12.04d. for a complete list of the state positions in regard to common law marriage.



	e.  Common Law Marriages Outside the U.S.    See Part IV, 12.04e. regarding the validity of marriages outside the U. S.



6.09  TRIBAL MARRIAGES (38 CFR 3.1(j))	a.  If the validity of a purported marriage which was alleged to have been celebrated in accordance with tribal custom is at issue, fully develop the facts and circumstances surrounding the marriage.  Development must include requests for the following:
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	(1)  Affidavits from the parties to the purported marriage and at least two persons who were present at the time of the ceremony indicating:



	(a)  The name of the tribe.



	(b)  The date and place of the ceremony.



	(c)  The name and address of the person who performed the ceremony.



	(2)  An affidavit from the person who performed the ceremony showing the date and place of the ceremony and that person's authority for conducting the ceremony.



	(3)  Copies of any available written materials explaining the nature of the tribal marriage ceremony.



	b.  When all available information has been received, prepare a request for legal opinion from District Counsel.  The issue is the validity of the claimed tribal marriage.



6.10  PROXY MARRIAGES (38 CFR 3.1(j))



	a.  A proxy marriage is a marriage contracted or celebrated by one or more agents acting on behalf of the actual parties to the marriage.  The validity of a proxy marriage depends on the law of the particular jurisdiction.



	b.  If the validity of a claimed proxy marriage is at issue, fully develop the facts surrounding the proxy marriage and secure certified copies of any documents or certificates issued in connection with the marriage.



	c.  When all available information has been received, prepare a request for legal opinion from District Counsel.  The issue is the validity of the proxy marriage.



6.11  ESTABLISHING A VALID MARRIAGE IN DEATH CASES



	a.  Overview.  A claimant filing for death benefits as surviving spouse of a veteran must establish that the claimant and the veteran had a valid marriage.  In most instances, this is accomplished by proving the existence of a legal marriage under state law.  However, it is also possible under certain circumstances to "deem valid" for VA purposes a marriage which is not valid under state law.  See paragraph 6.12.  In addition to establishing a valid (legal or deemed valid) marriage, there are two other special considerations which are relevant to establishing entitlement to benefits as the surviving spouse of a veteran.  One is "continuous cohabitation" (par. 6.13).  The other is the marriage dates requirement (38 CFR 3.54).  



	b.  Marriage Dates.  Do not develop the validity of a claimed marriage to the veteran unless the marriage, if established, would satisfy the marriage dates requirement of 38 CFR 3.54.



	c.  Proof of marriage



	(1)  Ceremonial Marriage.  See paragraph 6.06.



	(2)  Common Law Marriage.  See paragraph 6.08.



	(3)  Tribal Marriage.  See paragraph 6.09.



	(4)  Proxy Marriage.  See paragraph 6.10.



	d.  Proof of dissolution of prior marriages.  See paragraph 6.07
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	e.  Continuous Cohabitation.  See paragraph 6.13.



6.12  DEEMED VALID MARRIAGE (38 CFR 3.52)



	a.  General.  The concept of a deemed valid marriage (38 CFR 3.52) makes it possible to establish a marriage for VA purposes even though a legal marriage does not exist under state law.  Typically, there is no legal marriage under state law because of the existence of some impediment to the marriage such as a prior undissolved marriage.  A deemed valid marriage can exist only in connection with a claim for death benefits.  It is not possible to deem valid the marriage of a live veteran.



	b.  Requirements.  Under 38 CFR 3.52, a deemed valid marriage can be recognized if ALL of the following requirements are met:



	(1)  The marriage occurred 1 year or more before the veteran died or existed for any period of time if a child was born of the marriage or was born to the parties before the marriage.



	(2)  The surviving spouse entered into the marriage without knowledge of the impediment.



	(3)  The surviving spouse lived with the veteran at the time of the veteran's death or, if they were separated, the surviving spouse was not at fault in the separation.



	(4)  No other claimant has established entitlement to VA benefits as the veteran's surviving spouse.



	c.  Development.  Initiate development for a deemed valid marriage if it appears that there is an impediment to establishing a surviving spouse's legal marriage to the veteran.  The DEEMED VALID field on the BDN 204 Screen may be used to develop a deemed valid marriage.



6.13  CONTINUOUS COHABITATION (38 CFR 3.53)



	a.  General.  In order to qualify as the "surviving spouse" of a veteran for VA purposes, the claimant must meet the continuous cohabitation requirement of 38 CFR 3.50(b)(1).  The continuous cohabitation requirement is related to the concept of deemed valid marriage.  In the interest of fairness, VA will recognize (deem valid) a marriage which is not legally valid under state law.  Likewise, even though a person may be the veteran's legal surviving spouse, VA will not recognize that person for benefit payment purposes if the person deserted the veteran.



	b.  Elements of Continuous Cohabitation.  Although the continuous cohabitation requirement is commonly expressed in terms of the surviving spouse's having lived continuously with the veteran from the date of marriage to the date of the veteran's death, in reality it is more limited.  The continuous cohabitation requirement can be satisfied by establishing any of the following:



	(1)  That the veteran and claimant were living together as husband and wife at the time of the veteran's death.



	(2)  That they were living apart but that there was no estrangement.  In other words, they lived apart for medical, business or other reasons not involving marital discord.



	(3)  That they were living apart at the time of the veteran's death due to marital discord but that the claimant was not materially at fault in causing the separation.  This means that any fault on the part of the claimant was insignificant.  If, however, the evidence shows that both parties were engaged in adulterous relationships, both parties would be materially at fault and continuous cohabitation cannot be found.  Determine fault or the absence of fault based on an analysis of the conduct of both parties at the time of the separation.



Temporary Separations.  Separations which occur during the course of the marriage, regardless of who was at fault, are irrelevant if the parties are no longer estranged at the time of the veteran's death.  The term 
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"continuous cohabitation" is something of a misnomer in that continuous cohabitation from date of marriage to date of death is not really required.  What is required is that there be no separation due to the fault of the surviving spouse at the time of the veteran's death.



	d.  Claimant's Obligation to Reconcile.  The spouse of a deceased veteran who was separated from the veteran due to the fault of the veteran has no affirmative obligation to attempt to reconcile with the veteran.  As long as the spouse is not materially at fault in the separation, the continuous cohabitation requirement is met.  This is the case even if the parties live apart for many years prior to the veteran's death.



	e.  Birth of a Child.  The pending or actual birth of a child to the claimant as the result of relations with a person other than the veteran would be immaterial unless this was the cause of the separation.



	f.  Continuous Cohabitation Development



	(1)  Initiate development of the issue of continuous cohabitation if there is an indication, either from the claimant's statement or other evidence of record, that the veteran and the claimant were not living together immediately prior to the veteran's death.  Accept the claimant's certified statement as to the reasons for the separation without further development if there is no contradictory evidence of record.



	(2)  If there is conflicting evidence concerning the cause of the separation, undertake complete development of the facts.  Ask relatives of the veteran to furnish statements concerning their understanding of the circumstances surrounding the separation if their names and current addresses are of record.  Also, ask the claimant to submit a certified statement on VA Form 21-4138, "Statement in Support of Claim," together with certified statements from two persons showing:



	(a)  Date, place and a full explanation of each separation.



	(b)  Whether or not there was a written agreement or court order of separation; if so, a copy should be submitted.



	(c)  Whether the claimant or the veteran ever applied for divorce or annulment; if so, a certified copy of the decree should be submitted.



	(3)  Use the COHABITATION-QUESTIONABLE field on the BDN 204 Screen to send the continuous cohabitation development letter to the claimant.  The COHABITATION-NOT INDICATED field requests the claimant's statement concerning continuous cohabitation and may be used if the claimant failed to complete the continuous cohabitation block on the application for benefits.



6.14  CONDUCT WARRANTING INFERENCE OF REMARRIAGE OF SURVIVING SPOUSE 	(38 CFR 3.50)



	a.  General.  In order to receive death benefits as the surviving spouse of a deceased veteran, the claimant must be unmarried (38 CFR 3.50(b)(2)).  (However, a surviving spouse who remarries after age 55 may retain eligibility to CHAMPVA benefits—see 23.14a.)  Title 38 CFR 3.50 imposes the additional requirement that the claimant not be living with a person of the opposite sex and holding him/herself out publicly as the spouse of that person.  If the claimant is living with a person of the opposite sex and is holding him/herself out as the spouse of that person, there is held to be an inference of remarriage.  Payment of death benefits is then barred under 38 CFR 3.50(b).  The Veterans Service Center will make the determination as to whether or not the bar applies in an Administrative Decision as provided in part IV, paragraph 11.30.  (But see paragraph g below.)



	b.  Reputation in General Community Not Required.  It is not necessary to establish that the claimant and the claimant's roommate were known generally throughout the community as husband and wife in order to invoke an inference of remarriage under 38 CFR 3.50(b).  It is sufficient to establish that there was a single instance of holding out as husband and wife.

6-II-8

�January 10, 2003	M21-1, Part III

	Change 100



	c.  Common Law Marriage Distinguished.  In a state which recognizes common law marriages (par. 6.08), conduct which would warrant an inference of remarriage under 38 CFR 3.50(b) will probably also suffice to establish a common law marriage under state law.  The inference of remarriage concept in 38 CFR 3.50(b) enables VA to deny payment of surviving spouse benefits in states where the claimant is living as the spouse of another person but is not legally married because the state does not recognize common law marriages.  Also, it is possible to infer remarriage for VA purposes even though a legal marriage (common law or otherwise) might be impossible because of the existence of an impediment to marriage.  For example, a claimant might be living with a married person and holding him/herself out as the spouse of that person.  A common law marriage cannot be established because the other party is already married.  However, benefits could be barred under 38 CFR 3.50(b).



	d.  Holding Out Requirement.  Before benefits can be denied based on an inference of remarriage it must be established that the claimant lived with another person AND held him/herself out openly to the public as the spouse of the other person.  This means that the claimant and a person of the opposite sex can live together openly without jeopardizing the claimant's entitlement to VA benefits as long as they make no representations to the effect that they are married.



	e.  Conduct Terminated before Entitlement Date.  Conduct warranting an inference of remarriage does not constitute a bar to benefits if the conduct terminated before the date of entitlement to VA benefits.  However, if the conduct caused a common law marriage to come into existence, VA benefits cannot be paid unless the marriage was dissolved prior to November 1, 1990.  See paragraph 6.08a.



	f.  Inference of Remarriage Development



	(1)  If specific information is received from an apparently reliable source that a claimant's conduct provides a reasonable basis for an inference of remarriage, advise the claimant of the nature of the information received, the effect of a finding that an inferred marital relationship exists and of the claimant's right to furnish evidence, to have a personal hearing and to be represented.  Do not volunteer the name of the source of the information.  The claimant is entitled to this information on specific request.



	(2)  Concurrently prepare a request for field examination (ch. 8) to obtain the claimant's statement about the alleged marital relationship and to secure any other evidence that may be necessary for a determination as to whether or not benefits are barred by an inference of remarriage.  Ask the field examiner to determine a specific date from which any inferred marital relationship can be said to have come into existence.



	(3)  Once credible evidence has been submitted that a claimant has engaged in conduct warranting an inference of remarriage, the burden of proof shifts to the claimant.  This means that remarriage will be inferred unless the claimant establishes by a preponderance of the evidence that:



	(a)  The claimant is not living with a person of the other sex or



	(b)  The claimant is living with a person of the opposite sex but they are not holding themselves out publicly as husband and wife.



	g.  DIC Cases On or After October 1, 1998.  The Veterans Benefits Act of 1998 provides that effective October 1, 1998, inferred remarriage will not bar DIC benefits if the surviving spouse ceases living with another person and holding himself or herself out openly to the public as that person’s spouse.  See part IV, paragraph 12.13f.



6.15  TERMINATION OF SURVIVING SPOUSE'S MARRIAGE--RESTORATION OF BENEFITS (38 CFR 3.55)



	a.  General.  Effective November 1, 1990, benefits cannot be paid if VA determines that surviving spouse benefits are barred because the claimant was legally remarried or was engaged in conduct warranting an inference of remarriage.  However, surviving spouse status can be reestablished if, prior to November 1, 1990, the marriage was terminated by divorce or death; legal proceedings were commenced that resulted in the termination of the marriage; or (in the case of an inferred marriage) the parties stopped living together.  Surviving spouse status can also be reestablished if the marriage is annulled or declared void.  See paragraph d below concerning DIC cases on or after October 1, 1998.                                     6-II-9
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	b.  Development for Termination of Legal Marriage.  Initiate development for termination of a legal marriage only if it is alleged that legal proceedings which resulted directly in the termination of the marriage were initiated prior to November 1, 1990, that the marriage was actually terminated prior to November 1, 1990, or that the marriage was annulled or void.  Request the following evidence:



	(1)  A statement of all the claimant's marriages showing where, when and how each was dissolved.



	(2)  A statement of whether or not the claimant ever filed an application for or received VA benefits as the spouse or surviving spouse of another veteran.  If so, the name of the other veteran and VA claim number must be shown.



	(3)  A copy of the public record of death or copy of a final decree of divorce or annulment as proof of termination of each marriage after the date of the veteran's death.  Note that documentary proof of marriage dissolution is always required if the marriage occurred after the veteran's death.  Marriages occurring prior to the claimant's marriage to the veteran do not have to be supported by documentary evidence unless the evidence of record is inconsistent.  See paragraph 6.07c.



	c.  Development for Cessation of Inferred Marriage



	(1)  If the claimant alleges the marital relationship was terminated prior to November 1, 1990, or, in a DIC case, after September 30, 1998, ask him or her to submit a certified statement showing the date he or she stopped living with the other person and the circumstances surrounding the cessation of the relationship.



	(2)  If there is conflicting evidence or if corroborating evidence is deemed necessary, request a field examination to verify the claimant's statements concerning cessation of the relationship.  See chapter 8.



	(3)  If the person with whom the claimant was living has died, the bar to benefits can be removed by submitting proof of death which meets the requirements of paragraph 6.07e.



	d.  Reinstatement of DIC Eligibility after September 30, 1998



	(1)  The Veterans Benefits Act of 1998 (Public Law 105-178) made it possible for a surviving spouse to re-establish DIC entitlement after termination of remarriage or inferred remarriage.  Therefore, effective October 1, 1998, eligibility for DIC (but not pension) is established in any case in which the remarriage of the surviving spouse is terminated by death, divorce, or annulment, or in the case of an inferred marriage, the parties stopped living together.  



NOTE:  It is not necessary for a surviving spouse to have applied for or received DIC benefits prior to the remarriage in order to qualify for DIC after termination of the remarriage.



	(2)  A determination that benefits are payable on or after October 1, 1998, on the basis that a DIC surviving spouse’s remarriage has been dissolved by divorce or death requires evidence establishing the claimant’s status as surviving spouse as of the date of the veteran’s death.  Develop to establish the requisite relationship.  See paragraph 6.11.  In addition, the following evidence is required:



	(a)  A statement of all of the claimant’s marriages including where (city and state), when (month/day/year) and how each was dissolved.



(b)  A statement as to whether the claimant has ever filed an application or received VA benefits as spouse, or

surviving spouse of any other veteran.  If so, the claimant must provide the name and VA claim number of the other veteran.



	e.  Reinstatement of Eligibility for CHAMPVA, Chapter 35 and Loan Guaranty Benefits after November 30, 1999.  Public Law 106-117, effective November 30, 1999, made it possible for a surviving spouse to re-establish entitlement to medical care under CHAMPVA, Dependents’ Educational Assistance under 38 U.S.C. Chapter 35, and loan guaranty benefits after termination of remarriage by death, divorce or annulment, or cessation of an inferred remarriage.  Prior to this, VA OPGCPREC 13-98 held that a surviving spouse who regained DIC eligibility under Public Law 105-178 (6.15d. above) did not regain eligibility for these benefits.  See also Part IV, 12.14. 

6-II-10

�SUBCHAPTER III.  CHILDREN



6.16  DEVELOPMENT OF CHILD RELATIONSHIP (38 CFR 3.57)



	a.  General.  Veterans in receipt of pension and veterans receiving compensation at the 30-percent rate or higher may receive additional benefits for their children.  Surviving spouses of deceased veterans may also receive additional benefits for children of the veteran in their custody.  In some instances, children of a deceased veteran are paid death benefits directly.



	b.  Child Defined.  The term "child" is defined in 38 CFR 3.57.  It includes the following:



	(1)  A biological child of the veteran.



	(2)  A child legally adopted by the veteran before the child's 18th birthday.



	(3)  A stepchild who is a member of the veteran's household and acquired the status of stepchild before the age of 18 or became a stepchild of the veteran between the ages of 18 and 23 and  is attending school (live cases), or was a member of the veteran's household at the time of the veteran's death (death cases).



	c.  Child Must Be Unmarried.  In order to be a "child" for Compensation and Pension purposes, the person must be unmarried (38 CFR 3.57(a)(1)).  Therefore, if the veteran's 16-year-old child is married, the veteran cannot receive additional benefits for the child.



	d.  Age Requirements.  In order to be considered a "child" for VA purposes the person:



	(1)  Must be under the age of 18 or



	(2)  Must be between the ages of 18 and 23 and pursuing an approved course of education or



	(3)  Must have become permanently incapable of self-support before reaching the age of 18 (sometimes called a "helpless child").  See part IV, chapter 15.



	e.  Date of Birth and Relationship Distinguished.  The development of a claim for child benefits always involves two separate issues(the date of birth and the child's relationship to the veteran.  In most instances the same evidence (a copy of a birth certificate) can be used to resolve both issues.  However, in some cases evidence which is adequate to establish the person's age will not serve to establish that the person is the child of the veteran (relationship).  For example, a birth certificate will establish a person's age but will not establish that a person is the veteran's child if the person's mother was not married to the veteran and the veteran is not the informant on the birth certificate.  Likewise, in adoption cases a birth certificate is required to establish the person's age and a copy of the adoption decree or adoptive placement agreement is needed to establish that the person is the child of the veteran (relationship).



	f.  Child Not Living With Claimant



	(1)  If a veteran or surviving spouse claims additional benefits for a child, current information as to the name and address of the person with whom the child lives must be of record.



	(2)  The name and address of the person with whom the child lives does not have to be furnished if the claimant certifies that the child's whereabouts are unknown but furnishes current evidence that child support payments are being made through a court or state agency.



	(3)  Use the CUSTODY field on the BDN 204 screen to request the name and address of the person with whom a child lives.�6.17  EVIDENCE TO ESTABLISH AGE OF CHILD (38 CFR 3.209)



	a.  Primary Evidence.  Effective November 4, 1996, 38 CFR 3.204 provides that VA will accept the written statement of a claimant as proof of birth of a child provided the statement contains the date of birth (month and year) and the place of the birth (city and state).  However, documentary evidence of birth is required if the claimant does not reside within a state (see Note below), the claimant's statement on its face raises a question of its validity, the claimant's statement conflicts with other evidence of record, or there is a reasonable indication of fraud or misrepresentation.  In the event documentary evidence of birth is required, 



	(1)  Primary evidence of a person's age is a copy or abstract of the public record of birth.



	(2)  If the birth certificate was created more than 4 years after the date of birth, it is acceptable only if it is consistent with evidence of record in the claims file.



	(3)  Birth certificates issued by hospitals are acceptable only as secondary evidence under subparagraph b(6).



	(4)  Use the BIRTH RECORD field on the BDN 204 screen to request a copy of the public record of birth.  



Note:  For purposes of 38 CFR 3.204, the term "state"  includes the District of Columbia, Puerto Rico, and U.S. territories and possessions as well as the several states.



	b.  Secondary Evidence.  If a showing has been made that a copy of the birth certificate is not available, age may be established by submission of secondary evidence (par. 1.06b).  Secondary evidence must show at a minimum the child's name, date of birth, place of birth and the mother's name.  The following is acceptable as secondary evidence in the order of preference listed:



	(1)  A copy of the church record of baptism.  If the baptism was performed more than 4 years after birth, the baptismal certificate is acceptable only if it is consistent with evidence in the claims file and is corroborated by at least one reference to age or relationship made at a time when such reference was not essential to establishing entitlement to the benefit claimed.



	(2)  An official report from the service department as to a birth which occurred while the veteran was in service.



	(3)  An affidavit or certified statement of the physician or midwife in attendance.



	(4)  A copy of a family Bible or other family record certified by a notary public or other officer with authority to administer oaths.  The notary or other officer must state the year in which the Bible or other record was printed, whether or not the record bears any erasures or other marks of alteration and if, from the appearance of the writing, he or she believes the entries to be authentic.



	(5)  Affidavits or certified statements of two or more disinterested persons.  The affidavits must show the following:



	(a)  The name and address of the affiant.



	(b)  The affiant's date of birth.



	(c)  The relationship, if any, of the affiant to the person whose birth is to be established.



	(d)  The name of the person whose birth is to be established.



	(e)  The date and place of the birth.�	(f)  The names of both parents.



	(g)  The source of the affiant's knowledge.



	(6)  Other evidence which is adequate to establish the facts at issue, including census records, original baptismal records, hospital records, insurance policies, school, employment, immigration or naturalization records.  Adjudication will determine if the evidence is adequate to establish the facts at issue.



6.18  EVIDENCE TO ESTABLISH CHILD'S RELATIONSHIP TO FEMALE VETERAN 

	(38 CFR 3.210)



	a.  Biological Child.  Evidence adequate to establish the child's age under paragraph 6.17 is also adequate to establish the relationship of a biological child to a female veteran.



	b.  Adopted Child.  See paragraph 6.20.



	c.  Stepchild.  See paragraph 6.21.



6.19  EVIDENCE TO ESTABLISH CHILD'S RELATIONSHIP TO MALE VETERAN (38 CFR 3.210)



	a.  Biological Child -- Veteran Married to Child's Mother.  Evidence adequate to establish the child's age under paragraph 6.17 is also adequate to establish relationship if the veteran was married to the child's mother at the time of the child's birth and the evidence shows that the veteran was the child's father.  If the evidence does not show that the veteran was the child's father, e.g., birth certificate shows no father or shows someone other than the veteran as the father, the factual situation must be fully developed and a determination must be made as to whether or not the veteran was the child's father.



	b.  Biological Child -- Veteran Not Married to Child's Mother.  If the veteran was not married to the child's mother at the time of the child's birth, proof of relationship will consist of the following:



	(1)  A written acknowledgment signed by the veteran.  No particular format is required.  An application for benefits, a VA Form 21-686c or a VA Form 21-4138 could all constitute an acknowledgment as long as they are signed by the veteran and claim paternity.



	(2)  Evidence that the veteran has been identified as the child's father by a judicial decree ordering him to contribute to the child's support or for other purposes.



	(3)  Any other secondary evidence that reasonably supports a finding of relationship such as:



	(a)  A copy of the public record of birth or church record of baptism showing that the veteran was the informant and was named as the father of the child.



	(b)  Certified statements of disinterested persons who state that the veteran accepted the child as his.



	(c)  Information obtained from service department or public records, such as school or welfare agencies, that shows that the veteran, with his knowledge, was named as the father of the child.



NOTE:  Use the ILLEGITIMATE field on the BDN 204 Screen to request the evidence needed to establish the veteran as the child's father if the veteran was not married to the child's mother.



	c.  Adopted Child.  See paragraph 6.20.



	d.  Stepchild.  See paragraph 6.21.



6.20  ADOPTED CHILD (38 CFR 3.57)

	a.  Evidence to Establish Age.  See paragraph 6.17.



	b.  Evidence to Establish Child's Relationship to Veteran.  Request a copy of the adoption decree or a copy of the adoptive placement agreement.  Use the ADOPTED field on the BDN 204 Screen.



	(1)  Under 38 CFR 3.403(e) additional benefits can be paid for an adopted child from the date of adoption.  The "date of adoption" can be the effective date of final adoption, the effective date of an unrescinded interlocutory adoption or the date the claimant acquires custody of the child under an adoptive placement agreement.



	(a)  An interlocutory adoption is one which is not final until some time in the future or until some future event takes place.



	(b)  An adoptive placement agreement is an agreement between an agency authorized by law to arrange adoptions and the adoptive parents that gives the adoptive parents custody of the child pending final adoption.



	(c)  Additional benefits can be paid for a child pursuant to an interlocutory adoption or adoptive placement agreement only as long as the child remains in the custody of the adoptive parents.  See 38 CFR 3.57(c).



	(2)  A copy of the revised birth certificate showing the veteran as parent can be accepted to establish the relationship of an adopted child but only from the date of receipt of the revised birth certificate.  If only a revised birth certificate is received, advise the claimant that benefits may be payable from an earlier effective date if a copy of the adoption decree or a copy of the adoptive placement agreement is submitted.



	c.  Impounded Adoption Records



	(1)  The claimant is not required to furnish the final decree of adoption if it cannot routinely be released by the custodian of the records or if the adoption decree can be released only on petition to the court.



	(2)  If the adoption decree cannot routinely be released, relationship can be established by submission of:



	(a)  A copy of the revised birth certificate and



	(b)  Certified statements of at least two disinterested parties who have personal knowledge of the adoption.  Statements of officials involved in the adoption should be obtained, if available.



	(3)  If the alternative evidence is not available or is deemed inconclusive, request an examination of the impounded record by a field examiner.



	d.  Adoption by Surviving Spouse.  Under 38 CFR 3.57, a child adopted by the veteran's spouse after the veteran's death can be established as the veteran's adopted child.  The following requirements apply:



	(1)  The child must have been living in the veteran's household at the time of the veteran's death and



	(2)  The child must have been adopted by the surviving spouse under a decree issued within 2 years of the date of the veteran's death and�

	(3)  More than half of the child's support must have been provided by the veteran or the veteran's spouse from the time the child became a member of the veteran's household until the date of the adoption decree.



	e.  Foreign Adoptions.  In addition to the requirements outlined above, special rules apply in all cases involving adoptions under the laws of a foreign jurisdiction.



	(1)  Definition.  The term "foreign jurisdiction" refers to any jurisdiction other than the States, Territories, and Possessions of the United States, the District of Columbia, the Commonwealth of Puerto Rico and the Commonwealth of the Northern Mariana Islands.



	(2)  Recognition of Adopted Child During Veteran's Lifetime.  A child residing outside the United States shall not be considered to be a legally adopted child of the veteran during the veteran's lifetime unless the child meets all of the following requirements:



	(a)  The child was under the age of 18 at the time of adoption and



	(b)  At least half of the child's annual support is being provided by the veteran and



	(c)  The child is not in the custody of a natural parent, unless the natural parent is the veteran's spouse and



	(d)  The child is residing with the veteran or, in the case of a divorce following the adoption, with the veteran's former spouse who is also the child's adoptive or natural parent.  This requirement does not apply to periods during which the child is away at school or to periods during which the child or veteran is confined to a health care facility or other institution.



NOTE:  The above requirements apply only when the adoption was under the laws of a foreign jurisdiction AND the child is residing outside the United States.



	(3)  Recognition of Adopted Child After Veteran's Death.  A child adopted by the veteran under the laws of a foreign jurisdiction (regardless of where the child is living) but not established for VA purposes during the veteran's lifetime, can be recognized as the veteran's adopted child only if:



	(a)  The child was a member of the veteran's household at the time of the veteran's death and



	(b)  At any time within the 1 year period immediately preceding the veteran's death, the veteran was entitled to or was receiving additional VA benefits for the child or



	(c)  For a period of at least 1 year preceding the veteran's death, the child met the requirements of subparagraphs (2)(a),(b),(c) and (d) above.



	(4)  Child Adopted by Surviving Spouse.  A child adopted after the veteran's death by the veteran's surviving spouse under the laws of a foreign jurisdiction can be established for VA purposes only if:



	(a)  The child was less than 18 years of age at the time of adoption and



	(b)  The child was a member of the veteran's household at the time of the veteran's death and



	(c)  At any time within the 1-year period immediately preceding the veteran's death, the veteran was entitled to or was receiving additional VA benefits for the child and



	(d)  For a period of at least 1 year preceding the veteran's death, the child was receiving at least half of his or her annual support from the veteran and



	(e)  For a period of at least 1 year prior to the veteran's death, the child was not in the custody of the child's natural parent, unless that parent is the surviving spouse.



	(5)  Development of Foreign Adoptions



	(a)  Before a child adopted under the laws of a foreign jurisdiction can be recognized for VA purposes, evidence meeting the requirements outlined above must be of record along with an adoption decree and birth certificate (par. 1.12).  A child adopted under the laws of a foreign jurisdiction cannot be established based on an amended birth certificate alone or a combination of a birth certificate and an adoptive placement agreement.



	(b)  If complete information is not furnished with the claim for the child, request the evidence and establish a 60-day control.  If the claimant's response raises doubt as to the validity of the adoption decree or any factual issue, request a field examination by the Veterans Services Division or a State Department representative.  See chapter 8.



6.21  STEPCHILD (38 CFR 3.57)



	a.  Stepchild Defined.  Under 38 CFR 3.57(b) the term "stepchild" refers to the legitimate or illegitimate child of the veteran's spouse.  A child of a surviving spouse whose marriage to the veteran is deemed valid (par. 6.12) can be a stepchild.



	b.  Member of Veteran's Household.  Under 38 CFR 3.57(a)(2) a stepchild must be a member of the veteran's household (live cases) or must have been a member of the veteran's household at the time of the veteran's death (death cases).



	(1)  The stepchild relationship for VA purposes is not affected by the fact that legal custody may have been awarded to some person other than the veteran as long as the child is actually a member of the veteran's household.



	(2)  A child who is not (or was not at the time of the veteran's death) actually living with the veteran can still qualify as a stepchild if the child was living apart solely for medical, school or similar reasons.  Such a child is considered to be in the veteran's "constructive custody."  The crucial question is if the child can be considered a member of the veteran's household.



	c.  Establishment of Stepchild Relationship.  The following is required to establish the stepchild relationship (38 CFR 3.210(d)):



	(1)  Establish the veteran's marriage to the child's biological or adoptive parent.  See paragraphs 6.06 and 6.07.



	(2)  Establish the child's relationship to the biological or adoptive parent.



	(a)  Apply the principles in either paragraph 6.18a or 6.19a or b to establish the relationship between the veteran's spouse and a biological child of the veteran's spouse.



	(b)  Apply the principles in paragraph 6.20 to establish the relationship between the veteran's spouse and the adopted child of the veteran's spouse.�	(3)  Establish that the child is a member of the veteran's household or, in death cases, was a member of the veteran's household at the time of the veteran's death.



	d.  Development of Stepchild Relationship.  Use the STEPCHILD field on the BDN 204 Screen to develop the stepchild relationship.  Do not use the BDN if some of the evidence which will be requested is already of record.  An entry in the STEPCHILD field will request all of the following:



	(1)  A copy of the child's birth certificate, showing the mother's name.



	(2)  A copy of the certificate of marriage of the veteran and the child's other parent.



	(3)  A statement as to whether or not the child became a member of the veteran's household before reaching age 18.



6.22  TERMINATION OF CHILD'S MARRIAGE - RESTORATION OF BENEFITS (38 CFR 3.57)



	a.  General.  In order to be a "child" of the veteran for compensation and pension purposes, the person must be unmarried (par. 6.16c).  Therefore, if a child marries, benefits for the child are stopped.  If the marriage is later terminated, the child can reestablish entitlement provided the effective date of termination is before November 1, 1990, and all other eligibility requirements are satisfied.  For termination dates on or after November 1, 1990, entitlement can be reestablished only if the child's marriage was before November 1, 1990, and is annulled or declared void.



	b.  Development for Termination of Legal Marriage.  If it is alleged that a legal marriage has been terminated and there is a possibility of reestablishing entitlement as a child, request the following evidence:



	(1)  A statement of all the child's marriages showing where, when and how each was dissolved.



	(2)  A statement of whether or not the child ever filed an application for or received VA benefits as the child of another veteran.  If so, the name of the other veteran and VA claim number must be shown.



	(3)  A copy of the public record of death or copy of a final decree of divorce or annulment as proof of termination of the marriage.



�SUBCHAPTER IV.  PARENTS



6.23  DEVELOPMENT OF PARENTAL RELATIONSHIP (38 CFR 3.59)



	a.  Parent Benefits



	(1)  A veteran receiving compensation for service-connected disabilities rated at 30 percent or higher can receive additional benefits for a dependent parent.



	(2)  Parents of veterans whose deaths were service connected can receive Dependency and Indemnity Compensation (DIC) if their income is within certain limits.  See appendix B. 



	(3)  Some parents receive death compensation.  In most instances, death compensation is payable only if the veteran's service-connected death occurred before January 1, 1957.  See 38 CFR 3.4(c).



	b.  Avoid Unnecessary Development.  In all cases, a parent's financial situation is a factor in establishing entitlement to parent benefits.  Do not develop a claim from the aspect of relationship if the evidence of record indicates that income may exceed the applicable income limit (in a DIC case) or that the parent is not "dependent" under 38 CFR 3.250.  See paragraph 6.29.



	c.  Effect of Court Judgments.  Parental relationships may be established by a judgment of a Federal court in a suit in which the United States was a party.  Accept the findings and determinations for purposes of paying VA benefits even though the court determination may relate to other benefits.



	d.  PARENTAL STATUS Field on Target 204 Screen.  This field can be used to ask if the claimant is filing for benefits as the veteran's natural or foster parent.



6.24  EVIDENCE TO ESTABLISH BIOLOGICAL PARENT (38 CFR 3.209)



	a.  General.  Under 38 CFR 3.59, the biological father or mother of a veteran qualifies as a parent for VA purposes.  The marital status of the parent at the time the veteran was born is irrelevant except to the extent that additional evidence is required to establish the father of a veteran who was not married to the veteran's mother at the time of the veteran's birth.  See subparagraph d below.



	b.  Primary Evidence to Establish Veteran's Biological Parent (38 CFR 3.209).  See paragraph 1.06 on the distinction between primary and secondary evidence.



	(1)  Primary evidence to establish the relationship of a veteran's parent is a copy or abstract of the public record of birth showing the name of the parent.



	(2)  If the birth certificate was created more than 4 years after the date of birth, it is acceptable only if it is consistent with evidence of record in the claims file.



	(3)  Birth certificates issued by hospitals are acceptable only as secondary evidence under subparagraph c(6) below.



	(4)  The VETS BIRTH RECORD field on the Target 204 Screen can be used to request a copy of the veteran's birth certificate showing parent's names.  If the pending issue file (PIF) is under payee 00, the letter will request a copy of "your" birth certificate.  If the PIF is under payee 50 or 60, the letter will request a copy of "the veteran's" birth certificate.



	c.  Secondary Evidence to Establish Biological Parent.  If a showing has been made that a copy of the birth certificate is not available, the parent's relationship to the veteran may be established by submission of secondary evidence (par. 1.06b).  Secondary evidence must show at a minimum the child's name, date of birth, place of birth and the parent's name.  The following is acceptable as secondary evidence in the order of preference listed:



	(1)  A copy of the church record of baptism.  If the baptism was performed more than 4 years after birth, the baptismal certificate is acceptable only if it is consistent with evidence in the claims file and is corroborated by at least one reference to age or relationship made at a time when such reference was not essential to establishing entitlement to the benefit claimed.



	(2)  An official report from the service department as to a birth which occurred while the parent was in service.



	(3)  An affidavit or certified statement of the physician or midwife in attendance.



	(4)  A copy of a family Bible or other family record certified by a notary public or other officer with authority to administer oaths.  The notary or other officer must state the year in which the Bible or other record was printed, whether or not the record bears any erasures or other marks of alteration and if, from the appearance of the writing, he or she believes the entries to be authentic.



	(5)  Affidavits or certified statements of two or more disinterested persons.  The affidavits must show the following:



	(a)  The name and address of the affiant.



	(b)  The affiant's date of birth.



	(c)  The relationship, if any, of the affiant to the veteran.



	(d)  The name of the veteran.



	(e)  The date and place of the veteran's birth.



	(f)  The names of both parents.



	(g)  The source of the affiant's knowledge.



	(6)  Other evidence which is adequate to establish the facts in issue, including census records, original baptismal records, hospital records, insurance policies, school, employment, immigration or naturalization records.  Adjudication will determine if the evidence is adequate to establish the facts at issue.



	d.  Biological Father Not Married to Veteran's Mother



	(1)  In order to establish the biological father of a veteran who was not married to the veteran's mother at the time of the veteran's birth, primary evidence of the relationship that satisfies subparagraph b above must be submitted.



	(2)  If primary evidence is not available, secondary evidence that satisfies subparagraph c above must be submitted.



	(3)  In addition to documentary evidence of relationship, a showing must be made that the father assumed the legal and moral obligations of a parent.  This means that the father either lived with the veteran or provided financial support for the veteran at substantially all times from the date of the veteran's �birth until the date the veteran reached the age of 21, married or entered military service.



	(a)  The showing that the father assumed the legal and moral obligations of a parent can be made by certified statements of at least two disinterested persons.



	(b)  If certified statements are not adequate to resolve the issue, request a field examination.



6.25  EVIDENCE TO ESTABLISH PARENT THROUGH ADOPTION (38 CFR 3.210)



	a.  Final Adoption Decree Required.  Request a copy of the final decree of adoption identifying the claimant as the veteran's adoptive parent.  A copy of an interlocutory adoption decree or an adoptive placement agreement alone is not sufficient to establish the parental relationship.



	b.  Impounded Adoption Records



	(1)  The claimant is not required to furnish the final decree of adoption if it cannot routinely be released by the custodian of the records or if the adoption decree can be released only upon petition to the court.



	(2)  If the adoption decree cannot routinely be released, the parental relationship can be established by submission of:



	(a)  A copy of the veteran's revised birth certificate and



	(b)  Certified statements of at least two disinterested parties who have personal knowledge of the adoption.  Statements of officials involved in the adoption should be obtained if available.



	(3)  If the alternative evidence is not available or is deemed inconclusive, request an examination of the impounded record by a field examiner.



6.26  EVIDENCE TO ESTABLISH FOSTER PARENT (38 CFR 3.59)



	a.  General.  Under 38 CFR 3.59, the term "parent" of a veteran includes a person who stood in the relationship of a parent to a veteran for a continuous period of at least 1 year.  The foster parent relationship is also referred to as an "in loco parentis" relationship.  The term "in loco parentis" simply means "in place of a parent."



	b.  Foster Parent Relationship



	(1)  The minimum 1-year foster parent relationship must start before the veteran's 21st birthday and must continue for 1 year before the veteran's entry into active military service.



	(2)  The 1-year minimum relationship can end after the veteran's 21st birthday as long as it begins before the veteran's 21st birthday and lasts at least 1 continuous year.



	c.  Relinquishment of Control by Natural or Adoptive Parent



	(1)  If a biological or adoptive parent of the same sex was living at the time the foster parent relationship is alleged to have arisen, relinquishment of parental control by the natural or adoptive parent must be proved before the foster parent relationship can be established.  Only one father and one mother can be recognized for benefit payment purposes.



	(2)  "Relinquishment of parental control" means that the parent has ceased to provide for the child 

�and that the normal parent/child relationship has been broken.  It does not necessarily mean that parental rights have been terminated by a court.



	(3)  If a biological parent of the same sex is living at the time a claim is filed by a person claiming to be the veteran's foster parent, treat the case as a contested claim even if no claim is filed by the biological parent.  See part IV, chapter 5.



	(4)  Fully develop the facts concerning relinquishment of control.  If possible, secure the certified statement of the biological or adoptive parent.  Request a field examination if necessary.  



	(5)  Adjudication will make the decision as to whether or not there has been relinquishment of parental control.  An Administrative Decision is required under part IV, paragraph 11.30 when a foster parent claim is disallowed.



	d.  Avoid Unnecessary Development.  Do not develop a claimed foster parent relationship if the evidence of record shows that income is excessive (in a DIC case) or the parent is not dependent (in a compensation case).  See paragraph 6.23b.



	e.  Use of VA Form 21-524.  The claimant must complete VA Form 21-524, Statement of Person Claiming to Have Stood in Relation of Parent, before the foster parent relationship can be established.  This form can be transmitted via the LOCO PARENTIS field on the Target 204 Screen.



	f.  Brother or Sister as Foster Parent.  A brother or sister of the veteran can be established as the veteran's foster parent if the evidence shows that the sibling stood in the relationship of parent to the veteran and that all other requirements as to the period of the relationship are met.



	g.  Institution Cannot Be a Foster Parent.  A public or private institution cannot be a foster parent for VA purposes even though that institution might be caring for the veteran "in loco parentis."



6.27  ONLY ONE FATHER AND ONE MOTHER RECOGNIZED FOR VA PURPOSES (38 CFR 3.59)



	a.  General.  A situation might arise where two persons claim to have been the parent of a veteran and meet the legal requirements of a parent.  In this instance, the qualifying person who LAST bore the relationship of parent to the veteran prior to the veteran's entry on active duty is recognized as parent for VA purposes.  Only one father and one mother can be recognized for VA purposes.



	Example:  The veteran's biological father abandons the veteran at the age of 9 and an uncle assumes the responsibilities of foster parent until the veteran's 17th birthday.  The biological father then resumes parental responsibilities until the veteran enters active duty at the age of 19.  The biological father is recognized as the parent for VA purposes since he meets the legal requirements for a parent and was the last person to bear the relationship of father to the veteran prior to the veteran's entry on active duty.



	b.  Legal Termination of Biological Parent's Parental Rights.  A biological parent whose parental rights have been terminated by a court could still be recognized as parent for VA purposes if that person was the last one to bear the relationship of parent to the veteran prior to the veteran's entry on active duty.



	Example:  The veteran's biological mother's parental rights are terminated by a court when the veteran is 8 years old.  The veteran is then adopted.  The adoptive parents die and the biological mother assumes responsibility for the veteran prior to the veteran's entry on active duty at the age of 18.  The biological mother qualifies as the veteran's parent for VA purposes.�6.28  ABANDONMENT BY PARENT 



	a.  General.  A biological or adoptive parent who is unwilling to assume the responsibilities of a parent cannot be established as a parent for VA purposes.  It is not necessary to show that someone else assumed the parental relationship in place of the biological or adoptive parent.  The issue of whether or not there has been abandonment is a question of fact to be determined by Adjudication.



	b.  Development.  If the issue of abandonment is raised, fully develop the factual situation.  Development should include the following:



	(1)  The age of the veteran when the parent deserted the family.



	(2)  All of the circumstances surrounding the abandonment.



	(3)  Whether or not any support was subsequently furnished by the parent and, if so, the extent of the support and the dates it was provided.



	c.  Parent's Statement.  The ABANDONMENT field on the Target 204 Screen can be used to request the claimant's statement as to the circumstances of the claimant's relationship to the veteran.



	d.  Distinction Between Abandonment and Relinquishment of Control.  A parent who relinquishes control of the veteran fails to support the veteran.  Abandonment implies more than a mere failure to provide for the veteran; it implies a refusal to do so.



	Example:  The veteran's mother leaves the veteran's biological father and lives with another man, William.  They do not marry.  William supports the veteran and bears the relationship of father to the veteran.  The mother never asks the biological father to support the veteran and he never offers to do so.  In this case it could be said that the biological father relinquished control of the veteran but not that he abandoned the veteran.  Therefore, if William filed a VA claim as foster parent, the element of relinquishment of control by the biological parent could be established.  If the biological father filed a claim, payment would not be barred because of abandonment.  If both men filed claims as parent of the veteran, William would win because he was the last person to bear the relationship of father to the veteran.



6.29  DEPENDENCY OF PARENTS (38 CFR 3.250)



	a.  General.  The issue of whether or not a veteran's parent is "dependent" is distinct from that of whether or not the parental relationship can be established.  See paragraph 6.01c.  In order to pay additional disability compensation for a parent or pay death compensation to a parent, both the parental relationship AND dependency of the parent must be established.  Dependency is not an issue in parents' DIC claims although entitlement to and the rate of parents' DIC payable is determined by the parent's income for VA purposes.



	b.  Development.  VA Form 21-509, Statement of Dependency of Parents, is the basic form used for developing dependency of parents.  This form can be transmitted via the 509 field on the Target 204 Screen.  If additional information is required, ask the claimant to furnish it on VA Form 21-4138.



	c.  Inception of Dependency.  It does not matter if the parent's dependency arose before or after the veteran's death.  The relevant question is whether or not the parent is dependent as of the date of entitlement to benefits.



	d.  Marriage of Parent.  A parent's marriage has no bearing on the parent's dependency except to the extent that it changes the parent's financial situation and changes the income limit for conclusive dependency (par. 6.30).  If evidence is received that a dependent parent has married, advise the beneficiary 

�that VA Form 21-509 must be completed to establish that continued dependency exists.



	e.  Conclusive v. Factual Dependency



	(1)  Domestic Cases.  First determine if conclusive dependency can be established.  See paragraph 6.30.  If conclusive dependency cannot be established, determine if dependency can be established on a factual basis.



	(2)  Foreign Cases.  If the parent resides in a foreign country, there is no such thing as conclusive dependency.  Dependency must be established on a factual basis.  See paragraph 6.31.



6.30  CONCLUSIVE DEPENDENCY - DOMESTIC CASES ONLY (38 CFR 3.250)



	a.  Income Limits.  Under 38 CFR 3.250, dependency of a parent (other than one who resides in a foreign country) exists when the monthly income does not exceed:



	(1)  $400 for a mother or father not living together.



	(2)  $660 for a mother and father, or remarried parent and spouse, living together.



	b.  Additional Members of the Family.  Add $185 for each additional member of the family whom the mother or father is under a legal or moral obligation to support.  See paragraph 6.31b for the definition of the term "member of the family."



	c.  Income of Additional Family Members.  If $185 is added to the conclusive dependency income limit for an additional member of the family, consider any income from business or property which is available to the mother or father for support of the additional member of the family.  Do not consider the family member's net worth unless it is actually available to the father or mother.



	d.  Net Worth.  If family income is within the limits set out in 38 CFR 3.250, net worth is not a factor.



6.31  FACTUAL DEPENDENCY - FOREIGN CASES AND DOMESTIC CASES (38 CFR 3.250)



	a.  General Rule.  In all foreign cases and in those domestic cases where income exceeds the limits for conclusive dependency in 38 CFR 3.250, use the following standard to determine if factual dependency exists:  "Does the parent have sufficient income to provide reasonable maintenance for him/herself and for members of his or her family?"  If the answer is "no," dependency exists.



	b.  Members of the Family.  The term "members of the family" for purposes of this and the preceding paragraph includes relatives under the age of 21 whom the parent is under a legal or moral obligation to support and relatives over the age of 21 who are dependent on the parent because of physical or mental incapacity.



	c.  Net Worth.  If conclusive dependency cannot be established, net worth must be considered.



	(1)  Deny factual dependency if, after consideration of all the circumstances in the case, it is reasonable to expect that the parent's net worth should be consumed for the parent's maintenance.



	(2)  If a parent marries someone who is not the veteran's other parent or if two parents live together but only one files for death compensation, only the claimant's net worth should be considered.  See 38 CFR 3.263.
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