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Section C.  Authorization and Notification

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	5
	Preparing an Administrative Decision and Notifying Claimants
	6-C-2

	6
	Deferring Award Action and Notifying Successful Claimants
	6-C-4

	7
	Notifying Unsuccessful Claimants
	6-C-5

	8
	Unsuccessful Claimant Responds or Fails to Respond
	6-C-7

	9
	Effect of an Insurance Interpleader on Death Claims
	6-C-9

	10
	Handling Appeals
	6-C-10

	11
	Determining the Claimant’s Rights
	6-C-13


5.  Preparing an Administrative Decision and Notifying Claimants

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on preparing an administrative decision and notifying claimants, including information on

· when to prepare an administrative decision

· the responsibility for approving administrative decisions

· informing claimants of the actions taken, and

· the actions taken when one claimant’s entitlement is established.


	Change Date
	May 10, 2007


	a.  When to Prepare an Administrative Decision
	Prepare an administrative decision after completely developing the facts.

Reference:  For more information on preparing an administrative decision, see M21-1MR, Part III, Subpart v, 1.  


	b.  Responsibility for Approving Administrative Decisions
	The Veterans Service Center Manager (VSCM) is responsible for approving all administrative decisions.  

The VSCM may delegate authority to approve these decisions to a supervisor not lower than a coach.


	c.  Informing Claimants of Actions Taken
	Inform all contesting parties of all actions taken, such as

· development

· delays, and

· the status of the claim.  

Reference:  For more information on the due process procedures, see M21-1MR, Part I, 2.


Continued on next page

5.  Preparing an Administrative Decision and Notifying Claimants, Continued

	d.  Actions Taken When One Claimant Establishes Entitlement
	If one of the claimants establishes entitlement

· deny the other claim, and

· notify both claimants and other interested persons of the actions taken.

Note:  Use VA Form 4107c, Your Rights to Appeal Our Decision – Contested Claims, to inform the claimants of their appellate rights.


6.  Deferring Award Action and Notifying Successful Claimants

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on deferring award action and notifying successful claimants, including information on

· deferring award action, and 

· sending notice to successful claimants.


	Change Date
	May 10, 2007


	a.  Deferring Award Action to Successful Claimants
	To allow the unsuccessful claimant an opportunity to initiate an appeal and to provide for due process procedures in cases of running awards, defer award action for 60 days.

Exception:  When an apportionment claim is denied, immediately restore all funds in withholding to the primary beneficiary.  For more information, see M21-1MR, Part III, Subpart v, 3.A.3.e.


	b.  Notice to Successful Claimants
	Furnish notice of entitlement to successful claimants as shown below:

“We have determined that you are entitled to [type of benefit] as [relationship].  We cannot release payments to you at this time because [name of other claimant] has also applied for this benefit and has the right to initiate an appeal by filing a notice of disagreement from our disallowance within 60 days from this date.
If notice of disagreement is not filed by [name of other claimant] within 60 days, we will take appropriate award action.  We will notify you if a notice of disagreement is filed.”

Note:  Use VA Form 4107c to inform the claimant of his/her appellate rights.


7.  Notifying Unsuccessful Claimants

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains a sample notification letter for notifying unsuccessful claimants.


	Change Date
	May 10, 2007


	a.  Notice to Unsuccessful Claimants Page 1
	Forward a denial letter as shown below to the unsuccessful claimant at the latest address of record.

Note:  Attach VA Form 4107c to inform the claimant of his/her appellate rights.


	[image: image1.png]“Your claim for [type of benefit] s [relationship] has been denied because
We considered the following evidence in our decision

We have determined that [name of successful daimant] is entifled to [type of benefit} Payment
will be withield, however, for a period of 60 days from the dabe of this lefter so your interest
may be protected.

We have based our determination on the evidence of record in your case and the applicable law.
This letter summarizes your procedural and appellate righis in connection with this determination.
For more complete information, please refer to the Rules of Practice of the Board of Veterans
Appeals (38 CFR Part 15], a copy ofwhich will be provided to you or your representaiive on
request

NEW EVIDENCE. You may submit additional evidence you have not alreary sent to us to
strengthen your claim. 1tis in your inferest to sead us any new evidence as promptly as possible.
We will carefully consider it and let you know whether it changes our determinafion.

PERSONAL HEARING-GENERAL. While it is not required, you have the right to a personal
hearing to present evidence or argument on any point ofimpostance in your claim. 1f you desire
personal hearing, notify this office and we will arrange atime and place for the hearing. You
may bring witnesses f you desre and their testimony will be entered in the recond. We will
furnish the hearing room, provide hearing officials and record the proceedings. We cannot pay
any other expenses of a hearing






Continued on next page

7.  Notifying Unsuccessful Claimants, Continued

	b.  Notice to Unsuccessful Claimants Page 2
	


	[image: image2.png]APPEAL OF THIS DETERMINATION. You may appeal our determination to the Board of Veterans
Appeals [BVA]. You must start the appea process by filing anotice of disagreement. You may do this
by writing a lefter to this office staing that you wish fo appeal. After you have fled a Notice of
Disagreement, you vl be provided a Statement of the Case containing the facts and applicable laws and
regulations on which we based our determinations and the reasons for those deferminations. [fyou do not
nifi st an appeal within 60 days, this decision will become final and payment will be release fo [name of
successfhl o amant] without further notice to yon.

PERSONAL HEARING ON APPEAL. Following an appeal of this determination, you may personally
appear hefore a Section of the Board of Veterans Appeals in Washington, D.C. or before atraveling
Section of the BVA during aregularly scheduled feld visit. 1f a Travel Board hearing s desired, submit 2
written request to this office. These requests will be honored in the order of receipt.

REPRESENTATION. You may be represented, without charge, by an accredited representative of a
recognized service organization. You may dlso have an agent or a aitorney assist you with your claim,
Counsel includes attomeys in private practice or legal ad services.

ATTORNEY OR AGENT FEE LIMITATION. No fee may be charged, dlowed or paid for services
provided by agents or attorneys before the Board of Veterans Appeals first makes a final decision in your
claim_An aftorney or agent may charge you a fee for services provided after a BVA decision if you
should desire to reopen your claim with this office or seck review in the United States Court of Appeals
for Veterans Claims (CAVC). For more information, please refer to the BVA’s Rules of Practice,
referred to above.

APPEAL OF BVA DECISION. A find BVA decision may be appealed to the United States Court of
Appeals for Veterans Claims (CAVC). Such an appeal must be fled within 120 days of the dae of the
BVA decision.”






8.  Unsuccessful Claimant Responds or Fails to Respond

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the actions to take when an unsuccessful claimant responds or fails to respond, including information on

· the action to take when a

· notice of disagreement (NOD) is not received within 60 days

· hearing is not requested, or

· hearing is requested

· furnishing notice of due process rights to contesting claimants, and

· the action to take in cases involving

· running awards, and

· benefits payable to the surviving spouse.


	Change Date
	May 10, 2007


	a.  Notice of Disagreement Is Not Received Within 60 days
	If the unsuccessful claimant does not submit a notice of disagreement (NOD) within the 60-day notice of disagreement (NOD) period for contested claims, pay the successful claimant.




	b.  Hearing Is Not Requested
	If the unsuccessful claimant does not request a hearing within the time limit allowed, pay the successful claimant.


	c.  Hearing Is Requested
	If the unsuccessful claimant requests a hearing within the 60-day period following notification, take the following action:

· schedule the hearing

· notify all parties that a hearing has been scheduled, and

· consider the testimony given at the hearing as well as any additional evidence obtained before an award is processed.

Reference:  For more information on scheduling hearings, see M21-1MR, Part I, 4. 


Continued on next page

8.  Unsuccessful Claimant Responds or Fails to Respond, Continued

	d.  Furnishing Notice of Due Process Rights
	In addition to the notices indicated in M21-1MR, Part III, Subpart vi, 6.C.6 and M21-1MR, Part III, Subpart vi, 6.C.7, furnish notice of due process rights to any contesting party whose award may be adjusted or terminated.

If, within 30 days of the date of the notice of proposed adverse action, the beneficiary requests a personal hearing, a final decision cannot be made until the hearing is conducted or the beneficiary fails, without good cause, to appear.


	e.  Cases Involving Running Awards
	After applying the due process procedures and the expiration of the 60-day control period for receipt of an NOD

· terminate or adjust any affected running award from the date of last payment per 38 CFR 3.500(f), and

· award benefits to the successful claimant from the date of entitlement.


	f.  Cases Involving Benefits Payable to the Surviving Spouse
	In cases involving benefits payable to the legal surviving spouse, follow the requirements of 38 CFR 3.657.


9.  Effect of an Insurance Interpleader on Death Claims

	Change Date
	May 10, 2007


	a.  Filing a Bill of Interpleader Action
	If there is a dispute about the person(s) entitled to payment of insurance benefits, refer the matter to the General Counsel.  

The General Counsel may file suit in the nature of a bill of interpleader action, which may be brought by the Department of Veterans Affairs (VA) in the name of the United States against all persons having, or claiming to have, any interest in the insurance, in order to determine the rights of the parties to the insurance proceeds.


10.  Handling Appeals

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on handling appeals for contested claims, including information on

· handling a time limit extension request for filing a substantive appeal, and

· handling a timely filed substantive appeal.


	Change Date
	May 10, 2007


	a.  Handling a Time Limit Extension Request
	An appellant may request an extension of the time limit for filing a substantive appeal.

In this situation, the time limit may be extended if the appellant shows good cause.  38 CFR 20.303 provides that a request to extend the time limit must be made in writing before the time limit has elapsed, although this regulation does not define good cause.  All claimants must be notified of the extension.

An appellant may appeal a denial of a request for a time limit extension to the Board of Veterans Appeals (BVA).

Note:  When determining whether or not to extend the time limit for filing a substantive appeal in the case of a contested claim, take into consideration the interests of the other parties involved.


Continued on next page

10.  Handling Appeals, Continued

	b.  Handling a Timely Filed Substantive Appeal for a Contested Claim
	Follow the steps in the table below to handle the receipt of a timely filed appeal for a contested claim.


	Step
	Action

	1
	Is additional evidence needed to perfect the substantive appeal?

· If yes
· notify the appellant that he/she must submit the additional evidence needed to perfect the appeal within 60 days

· notify the successful claimant that the appellant has filed a substantive appeal and advise him/her that the Veterans Benefits Administration (VBA) will send notice of the substance of the appeal upon the receipt of the appellant’s additional evidence, and

· control the case for 30 days.

· If no, go to Step 2.

	2
	Notify all parties, other than the appellant, of the substance of the appeal by sending a letter with the sample language below to the last known address of the successful claimant and any other interested parties.

“We are referring further to your claim for [type of benefit] as [relationship].
“[Name of the unsuccessful claimant] has appealed the denial of [his/her] claim on the grounds that [insert reason].  You are allowed a period of 30 days from the date of this letter to file a brief or argument in response to the contentions made in the appeal.  If you intend to rely on the evidence of record, please notify this office that you do not intend to submit a response to the appellant’s contentions.
“At the end of the 30 days, all evidence will be considered.  If the decision does not change, the appeal will be forwarded to the Board of Veterans’ Appeals for a decision.”


Continued on next page

10.  Handling Appeals, Continued

	b.  Handling a Timely Filed Substantive Appeal for a Contested Claim (continued)


	Step
	Action

	3
	Notify the unsuccessful claimant of the status of his/her appeal by sending a letter to him/her with the sample language below.

“We have received your appeal of the action denying your claim for [type of benefit] as [relationship].

“We have informed [name of the successful claimant] of the filing of your appeal.  [He/she] will be allowed a period of 30 days from the date of our notification letter to file a brief or argument in answer to your contentions.  

“At the end of the 30 days, all evidence will be considered.  If the decision does not change, the appeal will be forwarded to the Board of Veterans’ Appeals for a decision.”


11.  Determining a Claimant’s Rights

	Change Date
	May 10, 2007


	a.  VA Policy on Determining a Claimant’s Rights
	Although the decision of the Secretary is final on matters of death pension, compensation, Dependency and Indemnity Compensation (DIC), or accrued benefits, VA policy is to give careful consideration to the findings of fact and conclusions of law of the court in determining the rights of a claimant to the benefit claimed.  

If an insurance matter has been submitted to the General Counsel for a bill of interpleader, final determination on claims for death pension, compensation, DIC, or accrued benefits will not generally be delayed pending the outcome of the submission to the General Counsel.
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