M21-1MR, Part III, Subpart iv, Chapter 2, Section A




M21-1MR, Part III, Subpart iv, Chapter 2, Section A

Section A.  Preliminary Review of Claims

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	1
	Determining Jurisdiction
	2-A-2

	2
	Considering VA’s Duty to Assist
	2-A-4

	3
	Considering Matters of Law
	2-A-6


1.  Determining Jurisdiction

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about determining jurisdiction, including

· reviewing cases initially to determine jurisdiction, and

· issues that require a rating decision.


	Change Date
	December 13, 2005


	a.  Reviewing Cases Initially to Determine Jurisdiction
	Review cases when they are received to determine whether there is a proper claim and an issue within the jurisdiction of the rating activity. 

Consider the

· existence of proper service and statutory or regulatory bars, and

· sufficiency of evidence necessary for resolution of all issues, including inferred ones.


	b.  Issues That Require a Rating Decision
	Rating decisions are required on major issues that relate to entitlement, such as

· when a veteran claims a service-connected (SC) disability for the first time, in an original or new claim

· when the claimant is entitled to ancillary benefits, such as special housing adaptation (SHA), automobile allowance, and so on

· evaluating the disability and determining entitlement to statutory benefits (for example, Special Monthly Compensation (SMC))

· establishing the

· cause of death, and

· relationship of SC diseases or injuries to the cause of death

· establishing the competency of payee beneficiaries

· whether the veteran was insane at the time of the commission of offenses that resulted in a service department determination precluding entitlement to benefits

· whether the veteran or potential beneficiary was insane at the time of causing or participating in a person’s death (in homicide cases).




Continued on next page

1.  Determining Jurisdiction, Continued

	b.  Issues That Require a Rating Decision (continued)
	· whether a child is permanently incapable of self-support

· whether the occurrence of a disability or death was due to 

· hospitalization at a VA facility

· medical or surgical treatment, or examination at a VA facility, or

· vocational rehabilitation

· when a determination of entitlement to retroactive benefits is needed for a period prior to July 1, 1973, whether a disability incurred or aggravated in peacetime was a direct result of

· armed conflict, or

· extra-hazardous service 

· whether the veteran’s release from service was due to an SC disability, if his/her service was less than 90 days

· whether, at the time of discharge, the veteran had an SC disability that would have justified discharge for disability, if his/her service was less than 90 days

· whether the veteran has permanent and total disability from nonservice-connected (NSC) illness or injury in claims for pension that cannot be granted administratively 

· whether the veteran’s disabilities are severe enough that he/she qualifies for Housebound or Aid and Attendance (A&A) benefits

· whether the veteran’s surviving spouse or parent is entitled to an allowance for A&A

· whether the veteran’s surviving spouse is entitled to Housebound benefits (Dependency and Indemnity Compensation (DIC) or Improved Death Pension only), and
· whether the veteran is entitled to additional compensation for aid and attendance for his/her spouse.
References:  For more information on

· death caused by treatment administered by VA, see 38 U.S.C. 1151
· SC disability, see 

· 38CFR 3.303, and

· 38 CFR 3.304.


2.  Considering VA’s Duty to Assist

 PRIVATE INFOTYPE="OTHER"  

	Introduction
	The following topic contains information about considering VA’s duty to assist, including

· the responsibilities of the Rating Veterans Service Representative (RVSR)

· handling compensation claims that are inherently incredible, and

· complying with duty-to-assist laws.


	Change Date
	December 29, 2007


	a.  Responsibilities of the RVSR
	The RVSR is responsible for ensuring that

· adequate initial notice has been rendered the claimant under the Veterans Claims Assistance Act, to include notice of

· the evidence required to substantiate the claim

· the medical evidence required to make the claim plausible, if the claim is inherently incredible or clearly lacks merit

· the criteria that must be met to establish entitlement

· what evidence VA will attempt to obtain, and

· what evidence the claimant must submit

· the medical record is adequate for rating

· all reasonable efforts have been made to obtain pertinent non-Government evidence

· all necessary efforts have been made to obtain pertinent Government evidence, and

· adequate time has been given for responses to inquiries and requests.

References:

· For more information on handling compensation claims that are inherently incredible, see

· M21-1MR, Part III, Subpart iv, 2.A.2.b
· M21-1MR, Part I, 1.A.2.e, and

· 38 CFR 3.159(d).  

· For information on the notification requirements imposed by Dingess/Hartman v. Nicholson (2006) in compensation claims for specific evaluations or effective dates, see M21-1MR, Part I, 1.B.3.c.  
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2.  Considering VA’s Duty to Assist, Continued

	b.  Handling Compensation Claims That Are Inherently Incredible  
	Per 38 CFR 3.159(d), VA will not provide assistance in obtaining evidence if a claim is inherently incredible or clearly lacks merit, even when the application itself is substantially complete.

A VSR or RVSR has the authority to determine whether a claim is incredible or without merit.  For compensation claims, this may involve an allegation that a particular disability is secondary to one for which service connection has already been established.

Examples:  

· A claimant alleges his service-connected (SC) tinnitus caused his blindness.

· A claimant alleges her hearing loss is secondary to SC hypertension.

· A claimant alleges his superficial laceration of the knee caused extensive degenerative arthritis of that joint decades later.

Upon identification of a compensation claim that is inherently incredible or clearly lacks merit

· advise the claimant of the medical evidence required to make the claim plausible, and

· defer assistance, including scheduling an examination, until that evidence is received.

If the evidence requested is not received within 60 days, decide the claim based upon all available evidence.

Reference:  For more information on circumstances where VA will refrain from or discontinue providing assistance, see M21-1MR, Part I, 1.A.2.c.


	c.  Complying With Duty-to-Assist Laws
	For more information on complying with duty-to-assist laws, see M21-1MR, Part I, 1.


3.  Considering Matters of Law

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about considering matters of law, including

· referring claims to authorization that are unsupported by law, and

· dismissing claims unsupported by law.


	Change Date
	December 13, 2005


	a.  Referring Claims to Authorization That Are Unsupported by Law
	RVSRs should refer a claim to authorization for an administrative denial of benefits when the claimed entitlement is unsupported by law.

Example:  Such claims include pension claims from veterans with only peacetime service.


	b.  Dismissing Claims Unsupported by Law
	When a claim is unsupported by law, the claim

· should be dismissed immediately as a result of the lack of legal merit

· does not require any development action, and

· does not require a rating decision.

Note:  The claim must clearly be unsupported by law to be dismissed.  
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