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Section E.  Reissuance of Benefits and Negligence Determinations

 PRIVATE INFOTYPE="OTHER" Overview

 PRIVATE INFOTYPE="OTHER" 
	In this Section
	This section contains the following topics:
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16.  Requirements for Reissuance of Benefits

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on requirements for reissuance of benefits when a determination of misuse has been made.


	Change Date
	July 13, 2005


	a.  Definition:  Reissuance of Benefits
	Reissuance of benefits is the repayment to a beneficiary, or the beneficiary’s successor fiduciary, of an amount equal to the amount of benefits that were misused by a former fiduciary.  Misuse must have been established by a misuse investigation and determination by VA.  


	b.  Criteria for Reissuance
	Reissuance of misused benefits by VA is required in any case where the fiduciary is

· not an individual

· an individual serving 10 or more beneficiaries in the month that the misuse occurred, or

· an individual serving fewer than 10 beneficiaries when negligence is found by a negligence determination


	Note:  Reissuance is required in these situations for any misuse determination made on or after December 10, 2004, regardless of when the misuse occurred.  


	Reference:  For information on negligence determinations, see M21-1MR, Part XI, 5.E.17.


	c.  Responsibility for Reissuance
	Reissuance will be made by the fiscal activity of the regional office of jurisdiction for the PGF at the time misuse occurred. 


	d.  Timeframe for Reissuance
	When reissuance is required, such reissuance must occur within 14 days of the date of the misuse determination or, when required, the negligence determination.


Continued on next page

16.  Requirements for Reissuance of Benefits, Continued

	e.  Action by F&FE 
	F&FE personnel must request the appropriate station’s Fiscal Activity to reissue misused benefits when required.  The request must include a copy of the misuse determination and a request for verification when funds are reissued. 


	Note:  Appropriate follow-up action must be taken to ensure funds are timely reissued.  Evidence that the funds have been reissued must be filed in the PGF.


	f.  Recovery of Amounts Reissued
	Benefits reissued (to the extent not repaid by the fiduciary) will be treated as erroneous payment of benefits to the fiduciary and will constitute a liability of the fiduciary to the United States.  As such, they may be recovered in the same manner as any other debt due the United States.


17.  Negligence Determinations

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on negligence determinations.


	Change Date
	July 13, 2005


	a.  When is a Negligence Determination Required?
	A negligence determination is required in each case where 

· a determination of misuse has been made, and
· the fiduciary is an individual who served fewer than 10 beneficiaries during the period when the misuse occurred.

Negligence determinations will be made only in instances where the reissuance of benefits is contingent on a finding of negligence.


	b.  Who Determines Negligence?
	Negligence determinations will be made by VA Central Office, Compensation and Pension Service, and will be issued over the signature of the Director, Compensation and Pension Service.  When misuse is found and a negligence determination is required, the station must send a copy of the misuse determination, with the PGF, to VA Central Office for a negligence determination.  These determinations will be sent to the director of the station that issued the original misuse determination.  


	c.  What Constitutes Negligent Failure?
	A finding of negligence may result when the VA fails to follow Fiduciary Program requirements on fiduciary appointments.  A finding of negligence may also result when the VA fails to investigate or monitor a fiduciary or SDP beneficiary by not taking appropriate and timely action to deter and eliminate continued misuse of benefits.  


Continued on next page

17.  Negligence Determinations, Continued

	d.  Examples of Negligent Failure
	Following are examples of negligent failure:  

· VA failed to take timely action to secure an accounting.

· VA failed to review a fiduciary’s accounting within 60 days of the date the accounting is scheduled for review.  (For purposes of this provision, the date of receipt by the VA Regional Office is the date scheduled for review.)

· VA was notified of allegations of misuse, but failed to act within 60 days of the date of such notification, to include replacing the fiduciary when appropriate.

· Actual negligence is otherwise shown.  Actual negligence generally means conduct amounting to a failure by VA staff member(s) responsible for monitoring the fiduciary’s activities to exercise a reasonable standard of oversight.


	e.  Review Standards
	Negligence determinations will be made using a preponderance standard.  A negligence determination will result when a preponderance of evidence clearly demonstrates a failure on the part of VA to properly investigate or monitor a fiduciary.  
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