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� Section A.  General Information on Power of Attorney (POA)

� PRIVATE INFOTYPE="OTHER" �Overview



In this Section�This section contains the following topics:��

Topic�Topic Name�See Page��1�VA Power of Attorney (POA) versus General POA Under State Law�3-A-2��2�Appointing a Power of Attorney (POA) Representative�3-A-3��3�Power of Attorney (POA) Representation for Incompetent Claimants�3-A-6��4�Extent of Authority�3-A-7��5�Authority to Review a Claims Folder�3-A-9��6�Honoring Requests for Exclusive Contact�3-A-11��7�Revoking and Terminating Representation�3-A-14��8�Representation after the Veteran’s Death�3-A-16��

�1.  VA Power of Attorney (POA) versus General POA Under State Law

� PRIVATE INFOTYPE="OTHER" �

Introduction�The legal effect of appointing a VA POA differs from the rights granted to a State POA.



This topic contains information on the effect appointing a POA under State law has on prosecuting a VA claim.��

Change Date�August 17, 2004; Change #9��

a.  Effect of POA Under State Law on VA Claims�The execution by a claimant of a power of attorney (POA) under State law has no effect for the purposes of prosecuting a VA claim.  In order to be recognized by Department of Veteran Affairs (VA), a claimant’s representative must be appointed according to the procedures in this chapter.



Reference:  For information on appointing an accredited representative of a service organization, agent, non-licensed individual, or attorney representative, see M21-1MR, Part I, 3.A.2.��

�2.  Appointing a Power of Attorney (POA) Representative

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains information on appointing a POA representative, including



the requirements to represent claimants

a definition of declaration of representation

limited versus unlimited representation, and

limited attorney representation.��

Change Date�August 17, 2004; Change #9��

a.  Requirements to Represent Claimants�The table below describes the requirements for POA representatives to represent claimants.�� 

Type of POA Representation�Requirements��Accredited representative of a service organization  or agent�Must obtain recognition from VA in order to represent claimants through the VA’s Office of General Counsel.  Refer any person or group to the Office of General Counsel for accreditation.



References:  For more information on

requirements for accredited representatives of a service organization and agents to obtain recognition, see 38 CFR 14.629, and

a list of accredited representatives of service organizations and agents maintained by the Office of General Counsel 

see http://152.125.42.70/law, and 

click on Accreditation.��Non-licensed individual�Can represent a claimant on a one-time, one claim basis per the provisions of 38 CFR 14.630.  The individual may only represent one VA claimant unless a request is made to the VA’s Office of General Counsel.��Continued on next page

�� STYLEREF "Map Title" �2.  Appointing a Power of Attorney (POA) Representative�, Continued

 

� STYLEREF "Block Label" �a.  Requirements to Represent Claimants� (continued)��

Type of POA Representation�Requirements��Attorney�Need only be a member in good standing of a State bar.��

Note:  If a person purporting to be a representative does not fit into one of the categories above, write to the individual (and provide a copy to the claimant) explaining that 



he/she does not appear to fit into one of the categories of permitted representatives per 38 CFR 14.629 and 38 CFR 14.630, and

VA will not recognize the representation unless the he/she shows VA that he/she does fit into one of the categories of permitted representatives.��

b.  Definition:  Declaration of Representation�A declaration of representation is the form that a representative uses to establish POA for VA purposes.  The table below describes the possible formats of a declaration of representation.��

A/An …�May represent a claimant if VA receives …��accredited representative of a service organization�VA Form 21-22, Appointment of Veterans Service Organization as Claimant’s Representative, signed by the claimant which shows the service organization as representative.��agent�VA Form 22a, Appointment of Individual as Claimant’s Representative, signed by both the claimant and the agent.��non-licensed individual�a declaration of representation that complies with the provisions outlined in 38 CFR 14.630.



Note:  The representation is for a one-time, one-claim basis only.��Continued on next page

�� STYLEREF "Map Title" �2.  Appointing a Power of Attorney (POA) Representative�, Continued

 

� STYLEREF "Block Label" �b.  Definition:  Declaration of Representation� (continued)��

A/An …�May represent a claimant if VA receives …��attorney�Either



VA Form 22a signed by both the claimant and the attorney, or

a declaration of representation written on the attorney’s letterhead and signed by the attorney.��

 Notes:  For information on 

how to acknowledge a POA representative, see M21-1MR, Part I, 3.B.9, and

updating the Benefits Delivery Network (BDN), see M21-1MR, Part I, 3.B.12.��

c.  Unlimited versus Limited Representation�Assume that representation by an accredited representative of a service organization, agent, or attorney is unlimited, meaning that the representative represents the claimant for all VA claims, unless VA Form 21-22, VA Form 22a, or the declaration of representation shows otherwise.  



A declaration of representation by a non-licensed individual per the provisions of 38 CFR 14.630 is limited to one claim by its very nature.��

d.  Limited Attorney Representation�Review an attorney’s declaration of representation to determine if the POA representation is limited or unlimited.  If it is limited to a specific claim or claims, any unlimited representation that was in effect at the time of the limited representation was received by VA continues in effect for all other claims.



Reference:  For more information on acknowledging limited attorney representation, see M21-1MR, Part I, 3.B.9.��

�3.  Power of Attorney (POA) Representation for Incompetent Claimants

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains information on POA representation for incompetent claimants, including



VA appointment of a fiduciary for incompetent claimants

representation for claimants in the process of being declared incompetent, and

appointing POA representation to establish competency.��

Change Date�August 17, 2004; Change #9��

a.  Fiduciary Appointment�If the claimant is unable to handle his/her own VA benefit payments, VA appoints a fiduciary to handle the payment of VA funds.��

b.  Representation for Claimants in the Process of Being Declared Incompetent�Until a fiduciary is appointed for a claimant in the process of being declared incompetent, accept the appointment of a POA representative from any of the following people in the following order:



claimant

spouse

mother or father, or

next of kin.



Once VA appoints a fiduciary, he/she may appoint a new POA representative.  The prior POA is not automatically revoked.��

c.  Appointing POA Representation to Establish Competency �An incompetent claimant may appoint a POA representative for the purpose of attempting to establish his/her competency.��

�4.  Extent of Authority

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains information on the extent of a representative’s authority, including



the general duties of a representative

the authority of assistants to attorney representatives

authority over IRS records, and

where to refer questions or disputes about representatives.��

Change Date�August 17, 2004; Change #9��

a.  General Duties of a Representative�A representative is authorized to prepare, present, and prosecute a claimant’s claim and has the authority to



review the claimant’s records

present evidence on behalf of the claimant, and

sign an informal claim, a notice of disagreement (NOD), or a substantive appeal on behalf of the claimant.

withdraw an appeal



Note 1:  A POA cannot sign applications for veterans benefits or eligibility verification reports.



Note 2:  The representative is furnished copies of all correspondence sent to the claimant.  



Reference:  For more information on 

reviewing the claimant’s records, see M21-1MR, Part I, 3.A.5, 

signing an informal claim, see 38 CFR 3.155, 

signing an NOD or substantive appeal, see 38 CFR 20.301, and 

withdrawing an appeal, see 38 CFR 20.204.��Continued on next page

�� STYLEREF "Map Title" �4.  Extent of Authority�, Continued

 

b.  Assistants to Attorney Representatives�If a claimant has an attorney representative, law students, legal interns, and paralegals may participate in the prosecution of a VA claim and be present at any hearing if



they are operating under the direct supervision of an attorney representative, and

the attorney representative or any associate of the attorney representative is present at any hearing.



Reference:  For more information on the role of assistants to attorney representatives, see 38 CFR 14.630.��

c.  IRS Records�Special procedures govern a representative’s access to Internal Revenue Service (IRS) tax return information in the possession of VA.  Refer to these special procedures governing the income match with IRS for information about a representative’s right of access to these materials.



Reference:  For more information on a representative’s right to IRS tax return information, see M21-1, Part IV, 31.69(e)(1-5).



Note:  When a veteran is subject to an Income Verification Match, the assignment of the service organization as the veteran’s representative is only valid for five years from the date the form is signed for purposes restricted to the verification match.��

d.  Questions or Disputes about Representatives�Refer any legal questions or disputes about the extent of person’s authority to serve as a representative to the Regional Counsel.



Reference:  For more information about referring questions and disputes to the Regional Counsel, see 38 CFR 14.629 and 14.631(b).��

�5.  Authority to Review a Claims Folder

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains information on a representative’s authority to review a claims folder, including



the general authority to review a claims folder

the authority for contractors to review a claims folder

assistance in reviewing the claims folder

the records protected by 38 U.S.C. 7332

handling claims folder reviews by representatives representing non-veteran claimants in cases where the veteran is living, and

the location of the claims folder review.��

Change Date�August 17, 2004; Change #9��

a.  General Authority to Review Claims Folder�Representatives have the authority to review information in the claimant’s claims folder to the extent that the representative holds.  If the representative holds POA for only one claim, the representative is permitted to review the information in the claims folder pertaining only to such claim, unless the claimant specifically consents or authorizes the release of other information.��

b.  Authority for Contractors to Review Claims Folder�Allow contractors (individual or entity) hired by the representative holding POA to review information in the claims folder only if the signed declaration of representation specifically authorizes release of the claimant’s records to the representative’s contractors.



Example:  If Disabled American Veterans (DAV) holds POA for a claimant, do not allow a private physician hired by DAV to review the claims folder unless the signed VA Form 21-22 contains a statement that authorizes release of information to contractors of DAV.  If it does not, limit review of the claims folder to DAV and its employees.�� 

c.  Assistance in Reviewing Claims Folder�Obtain specific written consent from the claimant before allowing a law student, legal intern, or paralegal to access the claimant’s claims folder.



Reference:  For more information on law students, legal interns, or paralegals accessing a claimant’s claims folder, see 38 CFR 14.630.��Continued on next page

�� STYLEREF "Map Title" �5.  Authority to Review a Claims Folder�, Continued

 

d.  Records Protected by 38 U.S.C. 7332�The claimant must give specific consent in order to release information in the claims folder that is protected under the provisions of 38 U.S.C. 7332.  This information relates to



drug abuse

alcoholism or alcohol abuse

infection with HIV, or

sickle cell anemia.��

e.  Handling Representation of Non-Veteran Claimants in the Case of a Living Veteran�In the case of a living veteran, if a representative is acting under a POA from any person not acting on behalf of the veteran, do not



permit the representative to review the records of the veteran, or

furnish any information to which the person is not entitled or information not relating to such person alone.



Reference:  For more information about representation of a claimant not acting on behalf of the veteran, see 38 CFR 1.525(a)(2).��

f.  Location of Claims Folder Review �A representative who holds a written authorization or consent to review a claims folder may review the claims folder within a regional office (RO) in a space designated for such reviews.  



If the authorization or consent is limited, then the representative may review only the information in the claims folder that the veteran has authorized or consented for the representative to review.



The regional office director may permit accredited representatives of service organizations to review a claims folder at the desk of the accredited representative.



References:  For more information on

the review of the claims folder, see 38 CFR 1.525, or

limited representation, see M21-1MR, Part I, 3.A.2.c.��

�6.  Honoring Requests for Exclusive Contact

� PRIVATE INFOTYPE="OTHER" �

Introduction�An attorney may request exclusive contact to restrict the communication between VA and the claimant.  This topic contains a definition of exclusive contact and information on



how to handle requests

the station management’s responsibility to ensure that all requests are honored, and

the exceptions to honoring the request for exclusive contact, including

decision notices

restricted information

claimant inquiries, and

Congress or White House inquiries.��

Change Date�August 17, 2004; Change #9��

a.  Definition:  Exclusive Contact�The term exclusive contact refers to sending communications with the claimant directly to a representative and generally not communicating directly with the claimant.



Reference:  For more information on exceptions to exclusive contact, see

M21-1MR, Part I, 3.A.6.d

M21-1MR, Part I, 3.A.6.e

M21-1MR, Part I, 3.A.6.f, and

M21-1MR, Part I, 3.A.6.g.��Continued on next page

�� STYLEREF "Map Title" �6.  Honoring Requests for Exclusive Contact�, Continued

 

�b.  Handling Requests�If an attorney holding power of attorney requests exclusive contact in writing



honor the request by generally not writing, calling, or otherwise contacting the claimant, and

enter POA code 66 into BDN.



Result:  During generate and display (GAD)/generate and print (GAP) processing, the letter is suppressed.



Note:  POA code 66 denotes that the representative has requested exclusive contact.



Important:  If the claimant is receiving benefits, he/she may unavoidably receive some minor correspondence that is generated out of the central computer system.  Notify the attorney of this possibility.��

c.  Station Management Responsibility in Honoring Requests �The Veterans Service Center Manager (VSCM) must ensure compliance with a POA representative’s request for exclusive contact.  To avoid inadvertent contact with someone other than the representative, the VSCM should consider



flashing the claims folder, and

placing the file under level seven or above BDN control.��

d.  Exception:  Decision Notices�All decision notices, including statements of the case (SOCs) and supplemental statements of the case (SSOCs) must, by law, be sent to the claimant with a copy sent to the attorney.



Reference:  For more information on required decision notifications, see 38 U.S.C. 5104.��Continued on next page

�� STYLEREF "Map Title" �6.  Honoring Requests for Exclusive Contact�, Continued

 

e.  Exception:  Restricted Information�Access to information in the claims folder relating to alcoholism, sickle cell anemia, drug abuse, and human immunodeficiency virus (HIV) is restricted.  VA must obtain consent from the claimant prior to disclosing any restricted information that is protected under 38 U.S.C. 7332.



Therefore, VA may contact the claimant directly regarding such a consent, when requesting this consent through counsel would itself constitute a prohibited disclosure.��

f.  Exception:  Claimant Inquiries�Always respond to a claimant’s inquiry, but do not provide information beyond the scope of the specific information requested by the claimant.��

g.  Exception:  Congress or White House Inquiries�If a Member of Congress or the White House makes an inquiry for information for official use



answer the inquiry, and

advise the inquirer that the claimant’s representative has requested exclusive contact, but that the information is being furnished pursuant to the exceptions in 38 U.S.C. 5701(b)(3) and 38 CFR 1.507.�� 

�7.  Revoking and Terminating Representation

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains information on revoking and terminating representation, including



when  claimants may revoke or terminate representation

when  representatives may revoke or terminate representation

when representation is automatically revoked, and

how to handle revoked or terminated representation.��

Change Date�August 17, 2004; Change #9��

a.  When  Claimants May Revoke or Terminate Representation�A claimant, claimant’s guardian, or VA fiduciary may revoke or terminate his/her relationship with a representative at any time by informing VA.



Note:  In some instances, attorney fees may still be payable.



Reference:  For more information on attorney fees when the attorney no longer represents the claimant, see M21-1MR, Part I, 3.C.17.c.��

b.  When  Representatives May Revoke or Terminate Representation�A representative may revoke or terminate his/her representation of a VA claimant in the presence of an RO employee.



Note:  If the Board of Veterans’ Appeals (BVA) has jurisdiction over the claims folder, the representative must obtain permission from BVA to revoke or terminate his/her representation.  



Reference:  For more information on withdrawing representation before the BVA, see 38 CFR 20.608.��

c.  When Representation Is Automatically Revoked�If an unlimited declaration of representation is received, the new declaration revokes the old declaration of representation.



If a limited declaration is received, any prior unlimited declaration of representation remains in effect for all other claims or issues not named in the limited declaration of representation.��Continued on next page

�� STYLEREF "Map Title" �7.  Revoking and Terminating Representation�, Continued

 

d.  Handling Revoked or Terminated Representation�Annotate the revoked or terminated declaration of representation and return it to the prior representative.  Keep a copy of the revoked declaration of representation on the right hand side of the claims folder.��

�8.  Representation After the Veteran’s Death

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains the general policy for representation after the death of a veteran and an exception to the general policy for pending claims.  In addition, this topic contains information on how to terminate a relationship with a representative after the death of a veteran.��

Change Date�August 17, 2004; Change #9��

a.  General Policy�Representation based on a POA signed by the veteran during his/her lifetime ends with the death of the veteran.  



In order for the same representative to represent a survivor, the survivor must execute a separate POA.



Reference:  For more information on this general policy, see Smith (Irma) v. Brown, 10 Vet. App. 330 (1997).��

b.  Exception:  Pending Claims�If the representative was recognized with respect to a claim pending at the time of the veteran’s death, the representative may continue to be recognized as the representative of survivors who are pursuing the claim for accrued benefits until the underlying issue which was pending at the time of the veteran’s death is resolved.



Reference:  For more information on representation for pending claims, see 38 CFR 1.525(d).��

c.  Termination of Representation after Veteran’s Death�A claimant pursuing an accrued claim after the veteran’s death can terminate a relationship with a representative who was representing the veteran on the underlying issue prior to the veteran’s death by



appointing a new representative, or

specifically terminating the representational relationship.



Reference:  For information on a claimant terminating representation, see M21-1MR, Part I, 3.A.7.a.���Section B.  Handling Power of Attorney (POA) Appointments

� PRIVATE INFOTYPE="OTHER" �Overview



In this Section�This section contains the following topics:��

Topic�Topic Name�See Page��9�Acknowledging Representation by an Accredited Representative of a Service Organization, Agent, Non-Licensed Individual, or Attorney�3-B-2��10�Handling Appointment Forms/Letters for Special Cases�3-B-8��11�Updating the Benefits Delivery Network (BDN)�3-B-13��12�Service Organization Review of New Rating Decisions�3-B-18��13�Exhibit 1:  POA Codes�3-B-20��

�9.  Acknowledging Representation by an Accredited Representative of Service Organization, Agent, Non-Licensed Individual, or Attorney

� PRIVATE INFOTYPE="OTHER" �

Introduction�VA must process appointment forms or letters to acknowledge the receipt of the form or letter and the appointment of the representative.  This topic contains information on



when to process appointment forms and letters

endorsing the appointment form or letter in cases of limited POA

processing VA Form 21-22

processing VA Form 22a and appointment letters, and

filing or sending additional copies of appointment forms or letters to note the existence of a representative.��

Change Date�August 17, 2004; Change #9�� 

a.  When to Process Appointment Forms and Letters�Process representative appointment forms as soon as they are received from the claimant.��

b.  Endorsing the Appointment Form or Letter for Limited POA�If a claimant other than the veteran appoints a representative, clearly endorse the appointment form as “Limited” to avoid erroneous referral of the claims folder to the holder of the power of attorney (POA).��Continued on next page

�� STYLEREF "Map Title" �9.  Acknowledging Representation by an Accredited Representative of Service Organization, Agent, Non-Licensed Individual, or Attorney�, Continued

 

c.  Processing VA Form 21-22�Use the table below to process VA Form 21-22 in order to acknowledge the appointment of an accredited representative of a service organization.��

Copy of Form�Designated Name�Action to Process��1�VA Form 21-22, Appointment of Veterans Service Organization as Claimant’s Representative�In the Acknowledged block, enter 

the current date, and

your initials

indicate any action taken with copy 3 in the appropriate block, and

reverse file on the right flap of the claims folder.��2�VA Form 21-22-1, Acknowledgement of Appointment as Claimant’s Representative�Send to the accredited representative of the service organization to acknowledge Department of Veteran Affairs (VA’s) receipt of VA Form 21-22.��3�VA Form 21-22-1, Acknowledgement of Appointment as Claimant’s Representative�Either



file in any other relevant folders, such as insurance, Counseling, Evaluation and Rehabilitation (CER), Chapter 30 or loan guaranty folders, or send to any relevant third parties to note the existence of the accredited representative of a service organization as a representative, or

dispose of it if not needed in accordance with the Records Control Schedule VBA, Part I, 13-052.300.



References:  For more information on 

the relevant folders and third parties that should receive copy 3 of VA Form 21-22, see M21-1MR, Part I, 3.B.9.e.��Continued on next page

�� STYLEREF "Map Title" �9.  Acknowledging Representation by an Accredited Representative of Service Organization, Agent, Non-Licensed Individual, or Attorney�, Continued

 

d.  Processing VA Form 22a and Appointment Letters�Use the table below to process VA Form 22a and appointment letter in order to acknowledge the appointment of an Agent, Attorney or a non-licensed individual.



Notes:  

An Agent may only establish representation by using a VA Form 22a.

Attorneys and non-licensed individuals may establish representation by using the VA Form 22a or appointment letter.��

Copy of Form/Letter�Action to Process��Original�Annotate with

the current date, and

“Acknowledged”, and

reverse file on the right flap of the claims folder.��Photocopy 1�Send to the agent or non-licensed individual representative to acknowledge VA’s receipt of VA Form 22a or appointment letter.��Additional Photocopies�File in any relevant folders or send to any relevant third parties to note the existence of the agent or non-licensed individual as a representative.



Reference:  For more information on the relevant folders and third parties that should receive a copy of VA Form 22a, see M21-1MR, Part I, 3.B.9.e.��Continued on next page

�� STYLEREF "Map Title" �9.  Acknowledging Representation by an Accredited Representative of Service Organization, Agent, Non-Licensed Individual, or Attorney�, Continued

 

�e.  Filing or Sending Additional Copies of Appointment Forms or Letters�Use the table below to determine circumstances that require additional filing or sending of 



copy 3 of VA Form 21-22, or

additional photocopies of VA Form 22a or the appointment letter.��

If …�Then …��there is a CER folder



Exception: CER folders retired to a Federal Records Center (FRC).�file copy 3 or an additional photocopy in the CER folder.��the POA was filed for loan guaranty purposes and the loan guaranty records involve waiver of indebtedness or denial of basic eligibility�file copy 3 or an additional photocopy in the loan guaranty folder.��the claim involves disability insurance benefits�send copy 3 or an additional photocopy to the insurance office of jurisdiction.��a Chapter 30 file exists on the Beneficiary Identification and Records Location Subsystem (BIRLS) LOC screen�annotate the copy 3 or an additional photocopy with the phrase “for CH 30 purposes”, and

send copy 3 or the additional photocopy to the regional office with jurisdiction over the Chapter 30 file.��

f.  Unclear Declaration�If a private attorney’s declaration of representation is unclear whether it is limited or unlimited, write to the attorney and ask for clarification.��Continued on next page

�� STYLEREF "Map Title" �9.  Acknowledging Representation by an Accredited Representative of Service Organization, Agent, Non-Licensed Individual, or Attorney�, Continued

 

g. Consent to Release of Records�The claimant must always specifically consent to release records protected by 38 U.S.C. 7332.  VA Forms 21-22 and 22a contain a consent to release these records, so a separate consent is not needed, however, if the declaration of representation was established by appointment letter, “consent” may be missing.



Read through the declaration of representation.  If there is no consent to release records protected by 38 U.S.C. 7332



insert the paragraphs on consent to release records protected by 38 U.S.C. 7332, and

enclose a copy of VA Form 10-5345(R), Request for and Consent to Release of Medical Records Protected by 38 U.S.C. 7332.



Reference:  For sample language for the paragraphs on consent to release records protected by 38 U.S.C. 7332, see M21-1MR, Part I, 3.B.9.h.



Note:  Unless it states otherwise, VA Form 22a establishes consent to release all information in the claims folder, including records protected by 38 U.S.C. 7332.��Continued on next page

�� STYLEREF "Map Title" �9.  Acknowledging Representation by an Accredited Representative of Service Organization, Agent, Non-Licensed Individual, or Attorney�, Continued

 

�h.  Limited Representation Consent Paragraphs�The table below contains the sample language for the limited representation paragraphs of the acknowledgment letter.��

Since your representation is limited, we need your client’s written consent before we grant you access to VA claim records pertaining to other matters for your client per 38 CFR 14.629(c).



A sample consent statement is shown below.  It does not have to be notarized. 



Sample Consent Statement



By my signature below, I authorize my attorney, [name], to have access to all my VA records.  Unless you have given specific consent, this does not include access to any information or records relating to the diagnosis, treatment or other therapy for the condition(s) of drug abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), or sickle cell anemia, that may be or are contained or maintained in my VA claimant records.



[Client's Signature]

[Date Signed]��

�10.  Handling Appointment Forms/Letters for Special Cases

� PRIVATE INFOTYPE="OTHER" �

Introduction�Special procedures exist for handling VA Form 21-22, VA Form 22a, and appointment letters in special cases, including cases when



the claims folder is permanently transferred

the claims folder is temporarily transferred

there is no record of the claims folder, and

you must validate an informal claim without an appointment form or letter.��

Change Date�August 17, 2004; Change #9�� 

a. Handling VA Form 21-22 When Claims Folder Is Permanently Transferred�The table below describes the process for handling VA Form 21-22 when the claims folder is permanently transferred.  ��

Stage�Who is Responsible�Description��1�Office which receives VA Form 21-22�Annotates copy 2 of VA Form 21-22-1, indicating the name of the station where the claims folder has been transferred, and

sends copy 2 to the appropriate service organization POA representative within the transferring station.��2�Office which receives VA Form 21-22�Spells out the service organization’s name (Example:  Spell out ALA-DVA as “ALA State Department of Veterans Affairs”) on 

VA Form 21-22, and

copy 3 of VA Form 21-22-1, and

uses Optional Form (OF) 41, Routing and Transmittal Slip to forward the VA Form 21-22 and copy 3 of the VA Form 21-22-1 to the office having jurisdiction over the claims folder.



Note:  For State or local service organizations, use authorized State abbreviations.��Continued on next page
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� STYLEREF "Block Label" �a. Handling VA Form 21-22 When Claims Folder Is Permanently Transferred� (continued)��

Stage�Who is Responsible�Description��3�Office of jurisdiction�Updates the Benefits Delivery Network (BDN)

forwards copy 3 of the VA Form 21-22-1 to the appropriate service organization representative, and

files VA Form 21-22 in the claims folder.



Reference:  For more information on updating the BDN, see M21-1MR, Part I, 3.B.11.��

b. Handling VA Form 22a or Appointment Letter When Claims Folder Is Permanently Transferred�If VA Form 22a or an appointment letter is received after the claims folder has been permanently transferred, the office that receives VA Form 22a or the appointment letter



forwards the form or letter to the office of jurisdiction, and

uses a locally generated letter to advise the agent, non-licensed individual, or attorney of this referral.��Continued on next page

�� STYLEREF "Map Title" �10.  Handling Appointment Forms/Letters for Special Cases�, Continued

 

c. Handling Appointment Forms/Letters When Claims Folder Is Temporarily Transferred�The table below describes the process for handling VA Forms 21-22, VA Form 22a, or an appointment letter when the claims folder is temporarily transferred to another regional office.��

Stage�Who is Responsible�Description��1�Office of permanent jurisdiction�Reviews the form/letter for completeness

annotates VA Form 70-3029, Transfer of Veteran’s Miscellaneous Records, to show the date and reason for the transfer of the folder

attaches the original VA Form 70-3029 to VA Form 21-22, VA Form 22a, or the appointment letter

sends the form/letter to the office having temporary custody of the claims folder, and

maintains a copy of VA Form 70-3029 with VA Form 70-7216a in the suspense file.



Exception:  If the claims folder is temporarily transferred to a medical center, outpatient clinic, or Central Office (CO), the office of permanent jurisdiction holds VA Form 21-22, VA Form 22a, or the appointment letter for processing pending the return of the folder.��2�Regional office having temporary jurisdiction of claims folder�Acknowledges receipt of VA Form 21-22, VA Form 22a, or the appointment letter,  and 

updates the BDN.



References:  For more information on 

acknowledging the receipt of VA Form 21-22, VA Form 22a, or the appointment letter, see M21-1MR, Part I, 3.B.9, and

updating the BDN, see M21-1MR, Part I, 3.B.11.��Continued on next page
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� STYLEREF "Block Label" �c. Handling Appointment Forms/Letters When Claims Folder Is Temporarily Transferred� (continued)��

Stage�Who is Responsible�Description��3�Regional office having temporary jurisdiction of claims folder�Furnishes copies of VA Form 21-22-1, VA Form 22a, or appointment letter to the office of permanent jurisdiction for 



distribution to the newly designated service organization, agent, non-licensed individual, or attorney, and 

filing copies in related records.��

d.  Handling Appointment Forms/Letters When No Record of Claims Folder�Use the table below to handle the receipt of VA Form 21-22, VA Form 22a, or an appointment letter when there is no record of a claims folder or a pending claim.��

If …�Then …��the form/letter indicates a claim for disability insurance only�forward the form/letter to the appropriate insurance center.��there is no record of a claim for disability insurance�return the form/letter to the service organization, agent, non-licensed individual, or attorney with an explanation for the return. 



Important:  Before returning the document, check the BIRLS LOC screen for the existence of a Chapter 30 or Notice of Death (NOD) folder since the appointment could relate to a Chapter 30 claim or NOD claim.��Continued on next page

�� STYLEREF "Map Title" �10.  Handling Appointment Forms/Letters for Special Cases�, Continued

 

e.  Validating Informal Claims Without Appointment Forms/Letters�Some cases require validation of an informal claim filed by an accredited representative of a service organization, agent, non-licensed individual, or attorney before the necessary VA Form 21-22, VA Form 22a, or an appointment letter is received.  



In the absence of evidence to the contrary, presume the existence of a valid POA in favor of the accredited representative of a service organization, agent, non-licensed individual, or attorney filing an informal claim as of the date the claim was received.��

�11.  Updating the Benefits Delivery Network (BDN)

� PRIVATE INFOTYPE="OTHER" �

Introduction�Once a representative has been acknowledged or changes are made to a claimant’s POA, update the BDN.  This topic contains information on 



updating the BDN for the appointment of 

accredited representatives of service organizations, and

agents, individuals, and attorney representatives, and

handling preexisting POA representational relationships.��

Change Date�August 17, 2004; Change #9�� 

a.  Updating Appointments of Accredited Representatives of Service Organizations�Follow the steps in the table below to update the BDN for the appointment of an accredited representative of a service organization.



Note:  Applications other than BDN which may require input of agent/attorney representation include MAP-D and (if there is an active appeal) VACOLS.��

Step�Action��1�Is the person appointing the service organization the veteran or the primary beneficiary in a death case?



If yes, go to Step 2

If no, do not enter a POA code into the BDN record.��2�Is there a pending end product?



If yes, enter the service organization’s two-digit code in the pending issue file by using the pending issue change (PCHG) command.  This ends the entire procedure.  See Note below 

If no, go to Step 3.



Note:  A change to the pending issue under the PCHG or claims establishment (CEST) commands also updates the C&P master record and the BIRLS record.



Reference:  For a list of service organization codes, see M21-1MR, Part 1, 3.B.13, or M21-1, Part II, Chapter 6, Exhibits B5 and B6.��Continued on next page
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� STYLEREF "Block Label" �a.  Updating Appointments of Accredited Representatives of Service Organizations� (continued)��

Step�Action��3�Is there a compensation, pension, or education master record?



If yes, enter the service organization’s code in the C&P master record by using the master record correction (CORR) command.  This ends the entire procedure.  See Note below 

If no, go to Step 4.



Note:  A change to the C&P master record under the CORR command also updates the BIRLS record with the next processing cycle, but does not update any pending issues that exist.



Reference: For a list of service organization codes, see M21-1MR, Part 1, 3.B.13, or M21-1, Part II, Chapter 6, Exhibits B5 and B6.���4�Enter the appropriate numerical POA code in the BIRLS record by using the BIRLS update (BUPD) command on the VID screen. 



Result:  This will give the service organization’s representative access to all BIRLS inquiry screens.  If a POA code is not entered, the representative’s access to BIRLS is limited to the NAM Screen, LOC Screen, and an abbreviated VID Screen.



Note:  A change to the BIRLS record under the BUPD command updates only the BIRLS records and not the Compensation and Pension (C&P) master record or any pending issues that exist.



Reference:  For a list of POA codes, see M21-1MR, Part I, 3.B.13, or M21-1, Part II, Chapter 6, Exhibits B5 and B6.��Continued on next page

�� STYLEREF "Map Title" �11.  Updating the Benefits Delivery Network (BDN)�, Continued

 

b.  Updating  Appointments of Agents, Non-Licensed Individuals, or Attorney Representatives�Follow the steps in the table below to update the BDN for the appointment of agents, non-licensed individuals, or attorney representatives.



Note:  Applications other than BDN which may require input of agent/attorney representation include MAP-D and (if there is an active appeal) VACOLS.��

Step�Action��1�Is the person appointing the agent, non-licensed individual, or attorney the veteran or the primary beneficiary in a death case?



If yes, go to step 2 

If no, do not enter a POA code into the BDN record.��2�Is there a pending end product?



If yes, enter the attorney’s specific code in the POA field of the pending issue file by using the PCHG command.  If the attorney has no specific code, use code 099.  This ends the entire procedure.  See Note below.

If no, proceed to Step 3.



Note:  A change to the pending issue under the PCHG or claims establishment (CEST) commands also updates the C&P master record and the BIRLS record



Reference:  For a list of attorney POA codes, see M21-1MR, Part I, 3.B.13, or M21-1, Part II, Chapter 6, Exhibits B7 and B8.

��Continued on next page
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� STYLEREF "Block Label" �b.  Updating  Appointments of Agents, Non-Licensed Individuals, or Attorney Representatives� (continued)��

Step�Action��3�Is there a compensation, pension, or education master record? 



If yes, enter the attorney’s specific code in the C&P master record by using the CORR command.  If the attorney has no specific code, use code 099.  This ends the entire procedure.  See the Note below.  Result:  An extra copy of all BDN letters is generated and code 99 is displayed at the top of the first page of the letters.  Reference:  For procedures regarding these letters, see M21-1MR, Part I, 3.B.11.c.

If no, go to Step 4.



Note:  A change to the C&P master record under the CORR command also updates the BIRLS record, but does not update any pending issues that exist.



Reference:  For a list of attorney POA codes, see M21-1MR, Part I, 3.B.13, or M21-1, Part II, Chapter 6, Exhibits B7 and B8.��4�Enter the attorney’s specific code in the BIRLS record by using a BIRLS update (BUPD) command on the VID screen.  If the attorney has no specific code, use code 099.  See Note below.



Note:  A change to the BIRLS record under the BUPD command updates only the BIRLS record and not the C&P master record or any pending issues that exist.



Reference:  For a list of attorney POA codes, see M21-1MR, Part I, 3.B.13, or M21-1, Part II, Chapter 6, Exhibits B7 and B8.��Continued on next page
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c. Handling Letters for Agents, Non-Licensed Individuals or Attorney Representatives�For any BDN-generated letter displaying code 099



pull the claims folder

obtain the name and address of the agent, non-licensed individual, or attorney, and

mail the copy of the BDN-generated letter to that person.



Note:  If, when working a claim without the claims folder, a locally-generated letter is required, and code 099 is in the C&P master record, then pull the folder in order to obtain the name and address of the agent, non-licensed individual, or attorney.  Mail a copy of the locally-generated letter to that person.�� 

d.  Handling Preexisting Representative Relationships�If an attorney files a limited declaration of representation with respect to a particular issue or issues it is possible that a preexisting representative relationship with a service organization, agent, or other licensed attorney remains in effect with respect to all other issues.  



However, even if the attorney’s limited declaration of representation does not completely revoke all preexisting representative relationships, change the POA code to 99.



Note:  If the claimant was previously represented by a service organization, changing POA code to 99 blocks the service organizations access to BDN records concerning the claimant.  Therefore, access to the claimant’s record under the preexisting representative relationship will be limited to a review of the claims folder.��

�12.  Service Organization Review of New Rating Decisions

� PRIVATE INFOTYPE="OTHER" � 

Introduction�This topic contains information about veteran service organization (VSO) review of new rating decisions, including



the purpose of VSO review of new rating decisions

establishing time limits for VSO review

VSO review at brokered-work sites, and

the process for VSO rating decision review.�� 

Change Date�August 17, 2004; Change #9�� 

a.  Purpose of VSO Review of New Rating Decisions�The purpose of VSO review of new rating decisions is to provide VSOs an opportunity to review the decision and discuss the case with VA personnel prior to promulgation.  This review may result in the correction of errors in rating decisions, discussion of differing points of view, and more favorable decisions for VA claimants. 



Note:  Local policy determines whether to make deferred ratings and examination requests available for VSO review.�� 

b.  Establishing Time Limits for VSO Review�Regional offices will provide VSOs a minimum of two business (see Important below) days to review a rating decision before promulgation.  The two business days will begin on the date the claims folder is placed on the VSO review table.  Cases not reviewed after two business days will be released to the authorization activity for promulgation.



Important:  Station management and VSOs may negotiate a longer pre-promulgation review time period, but it will not be less than two business days.  Consideration of special circumstances will be allowed when negotiating an extended review period.



The VSO must comply with these controls to ensure that the review does not cause unnecessary delays in processing the rating decision. 



Note:  This policy applies to rating decisions completed in the RO of jurisdiction and at brokered-work sites.  ��Continued on next page
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c.  VSO Review at Brokered-Work Sites�A VSO at a brokered-work site may review a brokered case only if the VSO has been authorized to do so by the corresponding VSO at the RO of jurisdiction.  If no such agreement exists, the authorization activity at the brokered-work site will 



promulgate the completed rating decision without VSO review, and

return the case to the office of jurisdiction.�� 

d.  Process for VSO Rating Decision Review�The table below describes the process for VSO representatives to review new rating decisions.��

Stage�Description��1�The new rating decision is placed in an area designated for VSO review by the Veterans Service Center (VSC) management.��2�The VSO reviews the new rating decision.��3�If the VSO notes a mistake or wants clarification of the rating decision prior to promulgation, the VSO will bring the rating decision to the person designated by local management to resolve the issue.  



If the designated person agrees with the VSO, or a different decision resolution is decided, a new decision will be prepared.  ��4�If



changes are made after the review, the RVSR 

calls the changes to the representative’s attention, and

goes to Stage 5.

a new rating is required, the RVSR

makes a new rating, and 

repeats Stages 1, 2, and 3.��5�The RVSR refers the case to authorization.��

�13.  Exhibit 1:  POA Codes

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains information on the POA codes and the POA codes listed alphabetically and numerically for



National organizations

State organizations, and

attorneys.��

Change Date�August 17, 2004; Change #9��

a.  Notes on POA Codes�Notes:

POA codes are shown by the C&P Master record as 2-digit codes.  However, BIRLS shows them prefixed by a zero.

State service organization codes are based on the last two digits of the RO number.  Only one number is used when there is more than one RO to a state.

States not listed have no recognized service organization.  

The entry code for the C&P Master Record is the numerical entry.  Legends under the C&P Master Record codes may also be used.�� 

b.  National Organization POA Codes Listed Alphabetically�The table below lists the POA codes for National organizations alphabetically.��

National Organization Name�Code��African American PTSD Association�091��AMVETS�077��American Defenders of Bataan and Corregidor, Inc.�061��American Ex-Prisoners of War, Inc.�065��American GI Forum, National Veterans Outreach Program�068��American Legion�074��American Red Cross�075��American Veterans Committee�076��Armed Forces Services Corporation�078��Army and Navy Union, USA�079��Blinded Veterans Association�080��Continued on next page
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� STYLEREF "Block Label" �b.  National Organization POA Codes Listed Alphabetically� (continued)��

National Organization Name�Code��Catholic War Veterans of the U.S.A.�081��Disabled American Veterans�083��Fleet Reserve Association�085��Gold Star Wives of America, Inc.�012��Italian American War Veterans of the United States, Inc.�095��Jewish War Veterans of the United States�086��Legion of Valor of the United States of America, Inc.�087��Marine Corps League�088��Military Order of the Purple Heart�089��National Amputation Foundation, Inc.�024��National Association for Black Veterans, Inc.�084��National Association of County Veterans Service Officers�064��National Veterans Legal Services Program�082��National Veterans Organization of America�094��Navy Mutual Aid Association�093��Non Commissioned Officers Association of the U.S.A.�062��Paralyzed Veterans of America, Inc.�071��Polish Legion of American Veterans, U.S.A.�003��Retired Enlisted Association�007��Swords to Plowshares, Veterans Rights Organization, Inc.�043��United Spanish War Veterans of the United States�096��The Veterans Assistance Foundation, Inc.�063��Veterans of Foreign Wars of the United States�097��Veterans of World War I of the U.S.A., Inc.�098��Veterans of the Vietnam War, Inc�092��Vietnam Era Veterans Association�029��Vietnam Veterans of America�070��

c.  National Organization POA Codes Listed Numerically�The table below lists the POA codes for National organizations numerically.��

Code�National Organization Name��003�Polish Legion of American Veterans, U.S.A.��007�The Retired Enlisted Association��Continued on next page
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� STYLEREF "Block Label" �c.  National Organization POA Codes Listed Numerically� (continued)��

Code�National Organization Name��012�Gold Star Wives of America, Inc.��024�National Amputation Foundation, Inc.��029�Vietnam Era Veterans Association��043�Swords to Plowshares, Veterans Rights Organization, Inc.��061�American Defenders of Bataan and Corregidor, Inc.��062�Non-commissioned Officers Association of the U.S.A.��064�National Association of County Veterans Service Officers��065�American Ex-Prisoners of War, Inc.��068�American GI Forum, National Veterans Outreach Program��070�Vietnam Veterans of America��071�Paralyzed Veterans of America, Inc.��074�American Legion��075�American Red Cross��077�AMVETS��078�Armed Forces Services Corporation��079�Army and Navy Union, USA��080�Blinded Veterans Association��081�Catholic War Veterans of the U.S.A.��082�National Veterans Legal Services Program��083�Disabled American Veterans��084�National Association for Black Veterans, Inc. ��085�Fleet Reserve Association��086�Jewish War Veterans of the United States��087�Legion of Valor of the United States of America, Inc.��088�Marine Corps League��089�Military Order of the Purple Heart��091�African American PTSD Association��092�Veterans of the Vietnam War, Inc.��093�Navy Mutual Aid Association��094�National Veterans Organization of America��095�Italian American War Veterans of the United States, Inc.��096�United Spanish War Veterans of the United States��097�Veterans of Foreign Wars of the United States��098�Veterans of World War I of the U.S.A., Inc.��Continued on next page
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d.  State Organization POA Codes Listed Alphabetically�The table below lists the POA codes for State organizations alphabetically by State.��

State�State Organization Name�Code��Alabama�Department of Veterans Affairs�022��American Samoa�Veterans Affairs Office�067��Arizona�Veterans Service Commission�045��Arkansas�Department of Veterans Affairs�050��California�Department of Veterans Affairs�044��Colorado�Division of Veterans Affairs�039��Connecticut�Department of Veterans' Affairs�008��Delaware�Commission of Veterans Affairs�060��Florida�Department of Veterans Affairs�017��Georgia�Department of Veterans Service�016��Guam�Office of Veterans Affairs�056��Hawaii�Office of Veterans Services�059��Idaho�Division of Veterans Services�047��Illinois�Department of Veterans Affairs�028��Kansas�Commission on Veterans Affairs�052��Kentucky�Center for Veterans Affairs�027��Louisiana�Department of Veterans' Affairs�021��Maine�Department of Veterans Services�002��Maryland�Veterans' Service Commission�013��Massachusetts�Department of Veterans Service�001��Minnesota�Department of Veterans Affairs�035��Mississippi�Veterans Affairs Board�023��Missouri�Veterans Commission�031��Montana�Veterans Affairs Division�036��Nebraska�Department of Veterans' Affairs�034��Nevada�Commission for Veterans Affairs�054��New Hampshire�State Veterans Council�073��New Jersey�Department of Military and Veterans' Affairs�009��New Mexico�Veterans' Service Commission�040��Continued on next page
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� STYLEREF "Block Label" �d.  State Organization POA Codes Listed Alphabetically� (continued)��

State�State Organization Name�Code��New York�Division of Veterans' Affairs�006��Northern Mariana Islands�Veterans Affairs Office�053��North Carolina�Division of Veterans Affairs�018��North Dakota�Department of Veterans Affairs�037��Ohio�Governor's Office of Veterans' Affairs�025��Oklahoma�Department of Veterans Affairs�051��Oregon�Department of Veterans' Affairs�048��Pennsylvania�Department of Military Affairs Bureau for Veterans Affairs�010��Puerto Rico�Public Advocate for Veterans Affairs�055��Rhode Island�Division of Veterans Affairs�004��South Carolina�Division of Veterans Affairs�019��South Dakota�Division of Veterans Affairs�038��Tennessee�Department of Veterans' Affairs�020��Texas�Veterans Commission�049��Utah�Office of Veterans Affairs�041��Vermont�Veterans Affairs Section, Military Department�005��Virgin Islands�Office of Veterans Affairs�032��Virginia�Department of Veterans Affairs�014��Washington�Department of Veterans Affairs�046��West Virginia�Division of Veterans Affairs�015��Wisconsin�Department of Veterans Affairs�030��

e.  State Organization POA Codes Listed Numerically�The table below lists the POA codes for State organizations numerically.��

Code�State�State Organization Name��001�Massachusetts�Department of Veterans Service��002�Maine�Department of Veterans Services��004�Rhode Island�Division of Veterans Affairs��Continued on next page
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� STYLEREF "Block Label" �e.  State Organization POA Codes Listed Numerically� (continued)��

Code�State�State Organization Name��005�Vermont�Veterans Affairs Section, Military Department��006�New York�Division of Veterans' Affairs��008�Connecticut�Department of Veterans' Affairs��009�New Jersey�Department of Military and Veterans' Affairs��010�Pennsylvania�Department of Military Affairs Bureau for Veterans Affairs��013�Maryland�Veterans' Service Commission��014�Virginia�Department of Veterans Affairs��015�West Virginia�Division of Veterans Affairs��016�Georgia�Department of Veterans Service��017�Florida�Department of Veterans Affairs��018�North Carolina�Division of Veterans Affairs��019�South Carolina�Division of Veterans Affairs��020�Tennessee�Department of Veterans' Affairs��021�Louisiana�Department of Veterans' Affairs��022�Alabama�Department of Veterans Affairs��023�Mississippi�Veterans Affairs Board��025�Ohio�Governor's Office of Veterans' Affairs��027�Kentucky�Center for Veterans Affairs��028�Illinois�Department of Veterans Affairs��030�Wisconsin�Department of Veterans Affairs��031�Missouri�Veterans Commission��032�Virgin Islands�Office of Veterans Affairs��034�Nebraska�Department of Veterans' Affairs��035�Minnesota�Department of Veterans Affairs��036�Montana�Veterans Affairs Division��037�North Dakota�Department of Veterans Affairs��038�South Dakota�Division of Veterans Affairs��039�Colorado�Division of Veterans Affairs��040�New Mexico�Veterans' Service Commission��041�Utah�Office of Veterans Affairs��044�California�Department of Veterans Affairs��045�Arizona�Veterans Service Commission��Continued on next page
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� STYLEREF "Block Label" �e.  State Organization POA Codes Listed Numerically� (continued)��

Code�State�State Organization Name��046�Washington�Department of Veterans Affairs��047�Idaho�Division of Veterans Services��048�Oregon�Department of Veterans' Affairs��049�Texas�Veterans Commission��050�Arkansas�Department of Veterans Affairs��051�Oklahoma�Department of Veterans Affairs��052�Kansas�Commission on Veterans Affairs��053�Northern Mariana Islands�Veterans Affairs Office��054�Nevada�Commission for Veterans Affairs��055�Puerto Rico�Public Advocate for Veterans Affairs��056�Guam�Office of Veterans Affairs��059�Hawaii�Office of Veterans Services��060�Delaware�Commission of Veterans Affairs��067�American Samoa�Veterans Affairs Office��073�New Hampshire�State Veterans Council��

f.  Attorney POA Codes Listed Alphabetically�The table below lists the POA codes for attorneys alphabetically.��

Attorney Name�Code��Agent or Private Attorney–Exclusive Contact Not Requested�099��Attorney–Exclusive Contact Requested�066��Caldwell, Mark R.�00A��Carpenter, Kenneth�00B��Cook, Barbara J.�00P��DeVita, Stephen�00C��El Malik, Rashid�00H��Killeen, Nancy – Killeen and Associates�00J��LaPointe, Richard A.�00L��Law Firm of Berry Kelly Hanson and Reiman�00I��Law Office of Theodore Jarvi�00Q��Continued on next page
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� STYLEREF "Block Label" �f.  Attorney POA Codes Listed Alphabetically� (continued)��

Attorney Name�Code��Lee, Lisa Ann�00M��Legal Aid Society of Cincinnati�00E��Ponton, Carol – Hill and Ponton Professional Associates�00K��Solotoff, Irving�00F��St. John, Leroy�00G��

�g.  Attorney POA Codes Listed Numerically�The table below lists the POA codes for attorneys numerically.��

Code�Attorney Name��066�Attorney–Exclusive Contact Requested��099�Agent or Private Attorney–Exclusive Contact Not Requested��00A�Caldwell, Mark R.��00B�Carpenter, Kenneth��00C�DeVita, Stephen��00E�Legal Aid Society of Cincinnati��00F�Solotoff, Irving��00G�St. John, Leroy��00H�El Malik, Rashid��00I�Law Firm of Berry Kelly Hanson and Reiman��00J�Killeen, Nancy – Killeen and Associates��00K�Ponton, Carol – Hill and Ponton Professional Associates��00L�LaPointe, Richard A.��00M�Lee, Lisa Ann��00P�Cook, Barbara J.��00Q�Law Office of Theodore Jarvi���Section C.  Payment of Attorney Fees

� PRIVATE INFOTYPE="OTHER" �Overview



In this Section�This section contains the following topics:��

Topic�Topic Name�See Page��14�General Information on Fees�3-C-2��15�Paying Attorney Fees�3-C-6��16�Withholding a Portion Past-Due Benefits and Authorizing an Award�3-C-13��17�Making an Attorney Fee Eligibility Decision and Sending Notification�3-C-20��18�Releasing the Money and Responding to Disagreements�3-C-30��19�Failure to Withhold Past-Due Benefits When a Fee Agreement Exists�3-C-38��20�Exhibit 1:  Attorney Fee Eligibility Decision Format �3-C-42��21�Exhibit 2:  Attorney Fee Eligibility Notice Letter–Claimant �3-C-43��22�Exhibit 3:  Attorney Fee Eligibility Notice Letter–Attorney�3-C-44��23�Exhibit 4:  Attorney Fee Eligibility Notice Letter–Attorney, Failure to Withhold Past-Due Benefits�3-C-45��24�Exhibit 5: Attorney Fee Eligibility Decision Format–Failure to Withhold Past-Due Benefits�3-C-46��25�Exhibit 6:  Attorney Fee Eligibility Notice Letter–Attorney, EAJA Payment Exceeds 20 Percent�3-C-48��

�14.  General Information on Fees

� PRIVATE INFOTYPE="OTHER" �

Introduction�This topic contains general information on fees, including



a definition of attorney fee coordinator

when to refer a case to the attorney fee coordinator

a definition of Equal Access to Justice Act (EAJA) fees

the policy on paying EAJA fees

information on who may sign a fee agreement

what to do when a fee agreement is received, and

the VA role in paying fees to an agent.��

Change Date�August 17, 2004; Change #9�� 

a.  Definition:  Attorney Fee Coordinator�An attorney fee coordinator is an expert on fee matters and is responsible for



overseeing 

all attorney fee cases, and

payment of attorney fees within the regional office (RO), and

serving as liaison for attorney fee matters between the 

Compensation and Pension (C&P) Service, Board of Veterans’ Appeals (BVA), and other ROs, and

RO and agents and attorneys on all matters.



Each RO has an attorney fee coordinator or unit appointed by the Veterans Service Center Manager (VSCM).��Continued on next page
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b.  When to Refer Case to Attorney Fee Coordinator�When you note that a case has an attorney representative, refer the case to your attorney fee coordinator so that he/she can



control the case

provide information on how to proceed, and

flash the file.



Refer a case to the attorney fee coordinator before inputting an award if it is noted that the



decision will result in past-due benefits, and

claimant has an attorney.�� 

c.  Definition:  EAJA Fees�Equal Access to Justice Act (EAJA) fees are fees awarded by a court to a claimant so that the claimant may pay the attorney who represented him/her before the court.



Important:  EAJA fees are not attorney fees paid from past-due benefits.��

d.  Policy on Paying EAJA Fees�The Court of Appeals for Veterans Claims (CAVC) determines entitlement to EAJA fees and Finance makes the payment.



Important:  The Veterans Service Center (VSC) has no authority to offset EAJA fees from past-due benefits.  



Reference:  For more information on not offsetting EAJA fees from past-due benefits, see VAOPGCPREC, 12-97.��

e.  Who May Sign a Fee Agreement�In the case of agent or attorney fee agreements, any competent claimant can sign a fee agreement, whether or not he/she is a veteran.  If the claimant is currently incompetent, the fee agreement must be honored if it was signed while the claimant was still competent.��Continued on next page
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f.  Handling Fee Agreements �When a fee agreement is received



back flash the fee agreement on the right hand side of the file, and 

if there is a running C&P award, do a CORR transaction to enter code 2 (“potential attorney fees involved”) in the SPECIAL CONDITIONS field on the M11 screen.



Important:  Do not drop file fee agreements.



Notes:  

When there is a code 2 in the SPECIAL CONDITIONS field, do not process any awards without the file.

Do not delete the code 2 even if written notice is received from the claimant or the attorney that the attorney is no longer the claimant’s representative.  The attorney may still be entitled to payment of attorney fees for a portion of the past-due benefits.��

g.  When the SPECIAL CONDITIONS Field Already Contains an Entry �The SPECIAL CONDITIONS field will accept a one-digit code only.  When a fee agreement is received, a RO using a local alpha code in this field may change it to another alpha code as long as local personnel are made aware that no awards should be processed without the file.



Example:  A veteran’s master record has a code P in the SPECIAL CONDITIONS field to identify the file as part of a local project.  When a fee agreement is received, code 2 cannot be entered without erasing code P.  Code P may be changed to code T as long as RO personnel know that this code stands for “P+2.”  If the file is transferred to another RO, code 2 should be entered in the SPECIAL CONDITIONS field.��Continued on next page
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h.  When the Claims Folder Is Located Outside the RO or Multiple Folders Exist �Review the BIRLS LOC screen to determine the location of the folder, and 

whether the claimant has more than one folder, for instance, a Counseling/Evaluation/Rehabilitation (CER) folder or education folder.



Use the table below to determine what to do with the fee agreement when the



claims folder is located at another RO

claims folder is located at a records center, or

claimant has more than one folder.�� 

If the …�Then …��claims folder is located at another RO�contact that office by telephone or e-mail to coordinate receipt of the fee agreement, and

forward the fee agreement to the RO of record.��claims folder is located at the 



Records Management Center (RMC), or 

Federal Records Center (FRC)�request that the file be transferred in, and

file the fee agreement in the file when received.��claimant has more than one folder�forward one copy of the fee agreement to each folder.��

Important:  If fee agreements cannot be associated with a VA file, return them to the attorney for complete identifying information.��

i.  VA Role in Agent Fees�VA may not pay fees directly to an agent.  An agent may charge a VA claimant for services, but it is a private matter between the agent and the claimant.��

�15.  Paying Attorney Fees

� PRIVATE INFOTYPE="OTHER" �

Introduction�Under certain circumstances, attorneys enter into fee agreements with claimants and VA pays the attorney fees from past-due benefits.  This topic contains information on paying attorney fees, including



a definition of past-due benefits

the policy on paying attorney fees from past-due benefits

types of benefits that pay attorney fees

attorney entitlement to payment of fees from accrued benefits

reporting requirements for authorization awards where private attorneys exist

when to check for a fee agreement

how to check for a fee agreement

how to contact BVA to check for a fee agreement

how to handle attorney fees in cases of incarceration

how to determine if you should withhold a portion of past-due benefits, and

the overall process for paying attorney fees from past-due benefits.��

Change Date�August 17, 2004; Change #9��

a.  Definition:  Past-Due Benefits�Past-due benefits are non-recurring payments resulting from a lump sum payment which represents the total cash payment or the total amount of recurring cash payments accrued between the



effective date of the award, and

date of the grant of the benefit by the RO, BVA, or CAVC.



Reference:  For more information on the definition of past-due benefits, see 38 CFR 20.609(h)(3)��Continued on next page
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b.  Policy on Paying Attorney Fees from Past-Due Benefits�If the attorney is otherwise eligible, VA can directly pay an attorney his/her fees from past-due benefits when there is an attorney fee agreement filed with VA that asks for direct payment to the attorney.  



The fee arrangement must be filed with BVA and meet all the provisions of the law.



References:  For more information on the policy for paying attorney fees from past-due benefits, see

38 U.S.C. 5904, and

38 CFR 20.609.��

c.  Types of Benefits that Pay Attorney Fees�Attorney fees are payable from benefits other than compensation and pension benefits, including



Chapter 35 DEA

Chapter 30 Restored Entitlement Program for Survivors (REPS)

Counseling/Evaluation/Rehabilitation (CER), and

Education (EDU).



Note:  The fee agreement must be between the attorney and the claimant.��

d.  Attorney Entitlement to Payment of Fees from Accrued Benefits�An attorney is entitled to payment of fees from accrued benefits that are paid pursuant to 38 U.S.C. 5121, only if the attorney and the accrued benefits claimant have signed a fee agreement.��Continued on next page
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e.  Reporting Requirements for Authorization �When the representative is a private attorney and there is a direct-pay fee agreement, enter all information into the Compensation and Pension (C&P) website at http://152.124.238.193/bl/21/index.htm at the time a rating decision is authorized 



Once on the C&P home page:



Click on the “CAVC” button

Then click on the “Attorney Fee Home Page” button

Enter all information requested, such as the veteran’s name, claim number and attorney’s name.��

f.  When to Check for Fee Agreement�When a rating decision shows an attorney representative, check for a fee agreement between the claimant and the attorney before authorizing the rating in order to determine whether to withhold a portion of the past-due benefits to pay attorney fees.



Reference:  For information on how to check for a fee agreement, see M21-1MR, Part I, 3.C.15.g.��Continued on next page
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g.  Checking for Fee Agreement�Check for a fee agreement by



looking through the entire claims folder, and (Note:  Fee agreements are usually back flashed on the right side of the folder.)

contacting BVA to determine whether 

a fee agreement has been filed

another fee agreement exists

a different version of the fee agreement has been filed, or

any correspondence from the claimant or his/her attorney regarding the fee agreement exists.

checking VACOLS for a copy of a direct pay fee agreement.  Do not send an e-mail to BVA if 

there is a copy of a direct pay fee agreement in VACOLS

this matches the fee agreement in the folder, and

the information appears sufficient and clear.  

   However, send an e-mail if

there is some discrepancy between the fee agreements

there is an indication that there is another representative or another fee agreement, or

the information in VACOLS is insufficient or unclear.



Reference:  For more information on contacting BVA to check for a fee agreement, see M21-1MR, Part I, 3.C.15.h.��Continued on next page
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h.  Contacting BVA to Check for Fee Agreement�To check with BVA for the existence of a fee agreement, send an e-mail to Tecola Plowden (in Tecola’s absence contact her supervisor, Margaret Peak) with the following information:



claimant’s name

veteran’s claim number

attorney’s name and address

regional office fax number, and

a statement informing BVA that

the award is ready to be input, and 

they should return a copy of the fee agreement or other pertinent documentation by fax.��

i. Withholding Past-Due Benefits in Incarcerated Veteran Cases�If a veteran’s compensation is reduced to 10 percent and he/she is not entitled to a past-due cash payment because of incarceration, but there is an eligible apportionee, make a decision on eligibility for attorney fees if a direct pay fee agreement exists between the claimant and attorney.��Continued on next page
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j.  Conditions Resulting in Not Paying Attorney Fees�If any of the following conditions exist, then continue to authorize the award and do not withhold any portion of past-due benefits to pay attorney fees:



a fee agreement does not exist

the fee agreement does not call for VA to directly pay attorney fees

the rating decision does not result in a cash payment of past-due benefits, or

the issues in the fee agreement and in the rating decision are totally unrelated.



Examples:  No Cash Payment

The following list describes some of the rating decisions which would not result in a cash payment:

an outstanding overpayment which takes up the entire amount of past-due benefits

a payment of retired pay or separation pay which now prevents a claimant from receiving past-due benefits, or

the veteran is incarcerated and his compensation has been reduced to 10 percent, there is no apportionee and there are no past-due benefits.



Note:  If there is no cash payment of past-due benefits, explain in the award letter the reason why there is no payment.



Example:  Unrelated Issue

The fee agreement clearly relates only to the veteran’s claim for an increase in the evaluation of his/her service-connected post-traumatic stress disorder (PTSD).  However, the rating, which results in past-due benefits, shows that the veteran is entitled to a retroactive award of Chapter 30 education benefits.  Therefore the retroactive education award may be paid without withholding money for possible payment of attorney fees.��Continued on next page
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k.  Process for Paying Attorney Fees From Past-Due Benefits �The table below describes the process for paying attorney fees from past-due benefits.�� 

Stage�Description�Reference��1�The Veterans Service Representative (VSR) under review of the attorney fee coordinator withholds a portion of the past-due benefits through the date of the rating decision for the possible payment of attorney fees.



Note:  The attorney fee coordinator must review and authorize the VSR’s actions.�See M21-1MR, Part I, 3.C.16.��2�The VSR under review of the attorney fee coordinator



decides whether the attorney is eligible to receive the attorney fees

notifies the claimant and his/her attorney of the decision, and

takes end product credit.�See M21-1MR, Part I, 3.C.17.��3�After the appeal period, if there is 



no appeal, the VSR under review of the attorney fee coordinator

releases the money to the entitled person, and

notifies the claimant and his/her attorney that the money has been released.

an appeal, the VSR

waits until the appeal is exhausted, and

follows the final decision in the case, whether it is made by the RO of original jurisdiction, BVA, or CAVC.�See M21-1MR, Part I, 3.C.18.��

�16.  Withholding a Portion of Past-Due Benefits and Authorizing an Award

� PRIVATE INFOTYPE="OTHER" �

Introduction�If a direct pay fee agreement exists and the issue for which past-due benefits are being paid is covered by the fee agreement, the VSR withholds a portion of the past-due benefits through the date of the rating decision for the possible payment of attorney fees.  This topic contains information on



withholding a portion of past-due benefits when a running award 

does not exist, or 

exists

handling cases with existing accounts receivable

examples of how to handle cases with existing accounts receivable

when to establish a 31J deduction, and

authorizing the award.��

Change Date�August 17, 2004; Change #9��

a.  When Running Award Does Not Exist�Follow the steps in the table below to withhold a portion of the past-due benefits when a running award does not exist.��

Step�Action��1�Prepare and authorize the award, including any retroactive amounts

put the entire amount in a total type 1 withholding, and

suppress the Benefits Delivery Network (BDN) letter.



Result:  The initial total withholding award creates a master record that allows Finance to establish a 31J deduction and withhold 20 percent of the past-due benefits.��2�Hold the folder until master record inquiry (MINQ) shows that the award has been processed.��3�Prepare an amended award zeroing out the withholding.��4�Generate and display (GAD) the award, and

print a copy of the award.��Continued on next page
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� STYLEREF "Block Label" �a.  When Running Award Does Not Exist� (continued)��

Step�Action��5�Send the folder to Finance with a memorandum signed by the attorney fee coordinator or attorney fee coordinator designee asking finance to withhold 20 percent (or less, if the fee agreement calls for less) of the past-due benefits for possible payment of attorney fees through the date of the rating decision.��

b.  When  Running Award Exists�The table below describes the process for withholding a portion of past-due benefits when a running award exists.��

Stage�Description��1�The VSR



prints copies of the M11 and M12 BDN screens, and

files the copies on the left side of the claims folder.��2�The VSR



GADs the award, including any retroactive award lines

uses reason code 57 on the first award line, and

prints a copy.��3�The VSR



adds the following statement to either the Optional Form (OF) 41, Routing and Transmittal Slip or a local overprint:�“Please compute retroactive amount which will be generated by award of [enter date of GAD award] and establish 31J deduction for [enter amount of percentage to withhold based on fee agreement] percent of retroactive amount per M21-1MR, Part I, 3.C.16.b.”, and

sends the entire folder to Finance with a memorandum signed by the attorney fee coordinator or attorney fee coordinator designee.��Continued on next page
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� STYLEREF "Block Label" �b.  When  Running Award Exists� (continued)��

Stage�Description��4�Finance



computes the

total retroactive benefit, and

20 percent (or less) of the total retroactive benefit

writes the following on the GAD copy:  “Award will generate $XXX.X  retro payment.  31J deduction established for $XXX.XX.” 

processes a O6B fiscal transaction with a deduction code and 31J in the BDN for 20 percent (or less) of the total retroactive amount payable, and

pays the amount of the 31J deduction (20 percent or less of the retroactive payment) to the Agent Cashier via the O6B transaction.��5�The Agent Cashier deposits the 31J deduction in the suspense account.



Note:  This amount remains in the account until the RO, BVA, or CAVC determines the amount of the retroactive payment due the attorney.��6�Finance 



verifies that the 31J deduction has been established, and

returns the file to the VSC.��Continued on next page
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c.  Handling Cases with Existing Accounts Receivable�When attorney fees are to be paid from past-due benefits and the master record shows an existing accounts receivable, always pay the existing accounts receivable first.  Any money remaining after paying the accounts receivable is available for attorney fees.



Compute the attorney fees as 20 percent of the total amount of past-due benefits (the amount before the accounts receivable was collected).  Put this amount in the decision as the amount owed to the attorney.



Note:  It is the attorney’s responsibility to collect any fee amount due in excess of the amount remaining after paying the accounts receivable from the claimant.



Examples:  For examples of handling cases with existing accounts receivable, see

M21-1MR, Part I, 3.C.16.d,

M21-1MR, Part I, 3.C.16.e, and

M21-1MR, Part I, 3.C.16.f.



Reference:  For more information on handling cases with existing accounts receivable, see VAOPGCPREC 12-93.��Continued on next page
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d.  Example 1: Existing Accounts Receivable�Situation:  A veteran is awarded retroactive pension benefits in the amount of $2,000.00.  Potential attorney fees from the past-due benefits are $400.00 (20 percent of the total).  A review of the record shows that the veteran has a $1,000.00 overpayment from Chapter 34 benefits.



Result:

Apply $1,000.00 toward the accounts receivable and then withhold the full $400.00 for potential payment of attorney fees

issue the veteran a payment in the amount of $600.00 ($1,600.00 (80 percent) minus $1,000.00), and

notify the veteran and attorney in the attorney fee eligibility decision and notice letter that 

20 percent of the past-due benefit was withheld as potential attorney fees

$1,000.00 of the past-due benefit was applied against his/her overpayment, and

the remaining balance of $600.00 is paid to him/her.��

e.  Example 2: Existing Accounts Receivable�Situation:  The same facts as Example 1 in Part I, 3.C.16.d, except that in this case the veteran has an overpayment of $1,700.00.



Result:  

Apply $1,700.00 toward the accounts receivable, which only leaves $300.00 for the possible payment of attorney fees

notify the veteran and attorney in the attorney fee eligibility decision and notice letter that 

$1,700.00 of the past-due benefit was applied against his/her overpayment, and

the remaining $300.00 was withheld as potential attorney fees, but indicate that after liquidating the debt, there were insufficient remaining funds to withhold the entire 20 percent.��Continued on next page
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f.  Example 3: Existing Accounts Receivable�Situation:  The same facts as in M21-1MR, Part I, 3.C.16.d, except that in this case the veteran has an overpayment of $2,500.00.



Result:  Notify the veteran that 100 percent of the past-due benefits will be applied to the accounts receivable and that as a result, there are no past-due benefits.  In this case, do not withhold any money for possible payment of attorney fees.  No attorney fee decision is necessary since there are no past due benefits remaining.��

g.  When to Establish a 31J

Deduction�Establish a 31J deduction if



the master record does not contain a deduction segment that allows for automatic offset of a receivable existing in another benefit system, and 

the amount of past-due benefits is sufficient to 

satisfy the indebtedness, and 

issue payment to the attorney.



In this situation, establish a 31J deduction in an amount that represents the total funds available for payment to the attorney plus the amount of funds that will be applied to the receivable.



Do not establish a 31J deduction if the entire amount of past-due benefits will be applied to the receivable balance.  Instead establish the proper deduction segment.��Continued on next page
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h.  Authorizing the Award�Follow the steps in the table below to authorize the award once a portion of the past-due benefits has been withheld for possible payment of attorney fees.��

Step�Action��1�When the 31J deduction appears on the M01 screen, compare the amount on the M01 screen with the annotation from Finance.



Note:  The annotation from Finance appears on either a paid and due statement or the GAD copy.��2�Is the amount on the M01 screen the same as the annotation?



If yes

generate and print (GAP) the award

input the finance action to collect accounts receivable (FISA) code

 authorize the award, and

file the GAD award print side down on the left side of the claims folder.

If no, consult with Finance to learn why the difference exits.



Reference:  For more information on inputting the FISA code, see M21-1, Part IV, 24.11.��

�17.  Making an Attorney Fee Eligibility Decision and Sending Notification

� PRIVATE INFOTYPE="OTHER" �

Introduction�The VSR decides whether the attorney is eligible to receive the attorney fees, notifies the claimant and his/her attorney of the decision, and takes end product credit.  This topic contains information on



deciding attorney fee eligibility

determining if BVA decision permits payment of fees

what to do when the attorney no longer represents the claimant

preparing the decision

notifying the claimant and attorney, and

when to take end product credit.��

Change Date�August 17, 2004; Change #9��

a.  Deciding Attorney Fee Eligibility�Five legal requirements exist in order for VA to pay an attorney a fee from past-due benefits.  Follow the steps in the table below to decide if the attorney is eligible to receive attorney fees from past-due benefits.�� 

Step�Action��1�Was there a final BVA decision on the issue involved?



If yes, go to Step 2.

If no, the attorney is not eligible for fees to be paid by VA.



Reference:  To determine what constitutes a final BVA decision, see M21-1MR, Part I, 3.C.17.b.��Continued on next page
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� STYLEREF "Block Label" �a.  Deciding Attorney Fee Eligibility� (continued)��

Step�Action��2�Was the attorney retained no later than one year following the date the BVA decision, referred to above, was promulgated? (This condition will also be considered to have been met with respect to all successor attorneys-at-law or agents acting in the continuous prosecution of the same matter if a predecessor was retained within the required time period and does not apply to the extent the fee is based on work at a court.)



If not, was the attorney hired while the case was at the court?

If one of these conditions is met, go to Step 3.

If neither of these conditions is met, the attorney is not eligible for fees to be paid by VA.��3�Did the past-due benefits result in a cash payment?



If yes, go to Step 4.

If no, the attorney is not eligible for fees to be paid by VA.��4�Is the fee agreement wholly contingent on whether or not the matter is resolved in a manner favorable to the claimant?



If yes, go to Step 5.

If no, the attorney is not eligible for fees to be paid by VA.��Continued on next page
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� STYLEREF "Block Label" �a.  Deciding Attorney Fee Eligibility� (continued)��

Step�Action��5�Is the fee agreement limited to 20 percent, excluding expenses, of the total amount of any past-due benefit awarded on the basis of the claim?



If yes, the attorney is eligible for fees to be paid by VA.

If no, the attorney is not eligible for fees to be paid by VA.



Reference:  For more information on the 

attorney fee eligibility decision format, see Exhibit 1, and

notice letter format, see 

M21-1MR, Part I, 3.C.20, and 

M21-1MR, Part I, 3.C.21.��

Note:  For an attorney to be eligible for fees to be paid by VBA, it is no longer a requirement that a notice of disagreement (NOD) be filed on or after November 18, 1988.  This was changed by Section 603(b) of the Veterans Education and Benefits Expansion Act of 2001.  The change applies to

attorney fee decisions made on or after the date of enactment of the Act, December 27, 2001, and 

any attorney fee decisions not final as of the date of enactment.��Continued on next page
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b. Determining if BVA Decision Permits Payment of Fees�The law provides that an attorney may charge fees only after the date on which BVA first makes a final decision in the case.  Generally, the final BVA decision is a denial by BVA, but there are times when the BVA decision is a grant.



The table below describes examples of underlying BVA decisions that permit payment of fees, if all of the other conditions are met.��

Example�Description��1�Situation

The rating from which VA withheld 20 percent of retroactive benefits is a grant of service connection for PTSD.  In reviewing the file in order to make the decision, it is noted that BVA denied service connection for PTSD in 1998. The veteran hired a lawyer to represent him/her within a year of the BVA decision and together they filed a request to reopen the claim for service connection for PTSD and the RO awards service connection for PTSD.



Result

The 1998 BVA decision meets the first requirement for paying fees.  If all other requirements are met, the attorney is eligible for fees to be paid by VA.



Notes:

The 1-year requirement for hiring a lawyer does not apply if the attorney is hired while the case is at a court.

The request to reopen the claim does not need to be filed within a year after the BVA decision.��Continued on next page
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� STYLEREF "Block Label" �b. Determining if BVA Decision Permits Payment of Fees� (continued)��

Example�Description��2�Situation

The veteran has been service-connected for PTSD since 1977.  The recent rating decision, from which VA withheld 20 percent of the retroactive benefits, shows that the RO increased the veteran’s PTSD evaluation or that it awarded an earlier effective date following the initial grant of service connection for PTSD.  In reviewing the file, the RO finds no BVA decision on the issue of increase.  In fact, the first final decision of BVA, made in 1997, is a grant of service connection.  The veteran hired an attorney to represent him/her within one year of the 1997 BVA decision and together they filed a NOD with the evaluation and/or the effective date.  The RO developed the claim and eventually granted an increase and/or earlier effective date.



Result

If an earlier effective date is awarded by the RO, the 1997 BVA decision meets the first requirement for paying attorney fees.  If all other requirements are met, the attorney is eligible for fees to be paid by VA. 

 If the issue is a claim for increase, look to see if the effective date of the increase goes back to the date of the original grant of service connection.  If it does, the 1997 BVA decision meets the first requirement for paying attorney fees.  If all other requirements are met, the attorney is eligible for fees to be paid by VA.



Note:  The one-year requirement for hiring a lawyer does not apply if the attorney is hired while the case is at a court.��Continued on next page
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� STYLEREF "Block Label" �b. Determining if BVA Decision Permits Payment of Fees� (continued)��

Example�Description��3�Situation

You have withheld 20 percent of retroactive benefits from a rating decision that awarded an increase from 10 percent to 30 percent for PTSD. When you review the file you see that the veteran hired an attorney to represent him/her within one year of the 1998 BVA decision that granted an increase for service-connected PTSD from 0 percent to 10 percent.  Sometime following the 1998 BVA decision, the attorney and the veteran filed a new claim for an increase in the evaluation of service-connected PTSD.  At some point, following the development of new evidence, the RO grants a further increase in the evaluation of PTSD.



Result

The 1998 BVA decision meets the first requirement for paying attorney fees. If all other requirements are met, the attorney is eligible for fees to be paid by VA.��Continued on next page

�� STYLEREF "Map Title" �17.  Making an Attorney Fee Eligibility Decision and Sending Notification�, Continued

 

� STYLEREF "Block Label" �b. Determining if BVA Decision Permits Payment of Fees� (continued)��

Example�Description��4�Situation

You have withheld 20 percent of past-due benefits from a rating decision that awarded a total rating based upon individual unemployability (TDIU).  The veteran is primarily unemployable due to service-connected PTSD.  There is no BVA decision on the issue of a TDIU; however, there is a 1998 BVA decision on the issue of service connection for, or an increased evaluation of PTSD and the veteran hired an attorney to represent him/her within one year of this decision.



Result

This 1998 BVA decision can be a grant or a denial of the issue of service connection for PTSD or on the issue of increase in the evaluation of PTSD.

Look to see if the issue of TDIU was reasonably raised at the time of the BVA decision, by the evidence of record as part of the underlying claim.  Was the issue of TDIU derivative to the claim for PTSD?  If so, this BVA decision meets the first requirement for paying attorney fees.  If all other requirements are met, the attorney is eligible for fees to be paid by VA.

Look for the effective date of the grant of TDIU.  If it is earlier than the date of the BVA decision, it would appear that there was evidence of service-connected unemployability at the time of the BVA decision.  



Reference:  For more information on payment of attorney fees, see 

Norris v. West, 12 Vet. App. 413 (1999), and

In Re Mason, 13 Vet. App. 79 (1999).��Continued on next page
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� STYLEREF "Block Label" �b. Determining if BVA Decision Permits Payment of Fees� (continued)��

Example�Description��5�Situation

A claim is reopened based on the submission of new and material evidence.  The RO declines to reopen the claim, finding that new and material evidence was not submitted.  On appeal, the BVA finds that new and material evidence was submitted and remands the claim for the RO to determine whether service connection should be granted.  The RO grants service connection.



Result

The BVA decision meets the first requirement for paying fees.  If all other requirements are met, the attorney is eligible for fees to be paid by VA.



Notes:  In Stanley v.Principi, 283 F3d 1350 (Fed. Cir. 2002), the BVA decided there was new and material evidence, and then remanded the claim for adjudication of the issue of service connection by the RO.  Following the remand, the RO awarded service connection.  The Federal Circuit found that the BVA decision determining there was new and material evidence would suffice as a BVA decision for purposes of payment of fees.��Continued on next page
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c.  Attorney No Longer Represents Claimant�A decision regarding attorney fee eligibility must be made when the attorney no longer represents the claimant and a direct pay fee agreement exists because the attorney has potential entitlement to 20 percent of the past-due benefit even if the attorney no longer represents the claimant.  



Reference:  For more information on attorney fee eligibility after ending the representational relationship with the claimant, see 

VAOPGCPREC 22-95, and 

VAOPGCPREC 5-96.



Note:  If the attorney no longer represents the claimant he/she is not entitled to a copy of the rating or any other records in the claims folder.  Although VA cannot provide records from the claims folder, VA has an obligation to respond to the attorney’s request for information regarding potential attorney fees.  If, for example, the attorney asks VA whether an award has been made which might result in attorney fees (or if the attorney asks for other information relating to attorney fees), you must respond to the request for information regarding fees even though the attorney no longer represents the claimant.  For example, you should inform the attorney whether a rating (relating to the issue(s) for which the attorney represented the claimant) has or has not been promulgated.  If VA has a direct pay fee agreement from the attorney, you should inform the attorney that if and when retroactive benefits are paid, twenty percent of the available retroactive amount will be withheld, an attorney fee eligibility decision will be made, and the attorney (as well as the claimant) will be sent a copy of the attorney fee eligibility decision.  If VA finds that a retroactive award was made but attorney fees were not withheld, follow the procedures in M21-1MR, Part I, 3.C.19.��Continued on next page
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d.  Preparing the Decision�Past-due benefits are payable from the effective date of the award through the date of the decision which granted the benefit.



Example:  The date of the

rating decision

BVA decision, or

CAVC decision.



Explain in the decision which date was selected and why.



Reference:  For a sample of the decision format, see M21-1MR, Part I, 3.C.20.�� 

e.  Notifying the Claimant and Attorney�Notify both the claimant and his/her attorney of the decision.  Attach a copy of the decision to each letter.



Note:  Do not merely send a copy of the claimant’s letter to the attorney.  Send a letter addressed to the attorney as well as a letter addressed to the claimant.



References:  For a sample of the attorney fee eligibility notice letter for the

claimant, see M21-1MR, Part I, 3.C.21, and

attorney, see M21-1MR, Part I, 3.C.22.��

f.  When to Take End Product Credit�Take a 290 end product credit on the date the notice letter is sent out.��

�18.  Releasing the Money and Responding to Disagreements

� PRIVATE INFOTYPE="OTHER" �

Introduction�Once a decision has been made regarding payment of attorney fees from past-due benefits, the money may be released to the entitled claimant or attorney.

This topic contains information on



the time limit for appeal of an attorney fee decision

when to release money withheld for attorney fees

the process for releasing the money withheld for attorney fees

what to do in cases of the claimant’s death

the notification of the claimant and attorney

the need for subsequent decisions based on new rating decisions

examples of subsequent decisions based on new rating decisions

responding to a NOD, and

responding to complaint of excessive or unreasonable fees.��

Change Date�August 17, 2004; Change #9��

a.  Time Limit for Appeal of Attorney Fee Decision�The claimant and his/her attorney have



60 days to file a NOD, and

30 days to file a substantive appeal (usually on VA Form 9.)



Apply contested claims procedures to these cases.



References:  For more information on

NOD, see M21-1MR, Part I, 5.B (TBD); M21-1, IV, Chapter 8.05

substantive appeals, see M21-1MR, Part I, 5.E (TBD); M21-1, IV, Chapter 8.15,  and

contested claims, refer to M21-1, Part IV, Chapter 5 .��Continued on next page
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b.  When to Release Money Withheld for Attorney Fees�Do not release money withheld for attorney fees until the appeal period has passed or a waiver of the appeal is received from the adversely affected party.



Reference:  For more information on the appeal period, see M21-1MR, Part I, 3.C.19.b.



Use the table below to determine when to release the money withheld for attorney fees.��

If there is …�Then …��a waiver of the appeal from the adversely affected party�release the money immediately to the claimant or attorney, whomever is entitled.��no appeal and no waiver�release the money to the claimant or attorney, whomever is entitled.



Note:  Wait 30 days after the appeal period, for a total of 90 days, before releasing the money.��an appeal�wait until the appeal is exhausted, and

follow the final decision made in the case, whether made by the

agency of original jurisdiction

BVA, or

CAVC.��Continued on next page

�� STYLEREF "Map Title" �18.  Releasing the Money and Responding to Disagreements�, Continued

 

c.  Process for Releasing the Money Withheld for Attorney Fees�The table below describes the process for releasing the money withheld for attorney fees.��

Stage�Who is Responsible�Description��1�Attorney fee coordinator�Writes a memo to Finance



asking Finance to release attorney fees, and

including the

ending date for payment of attorney fees, and

name and address of the person to whom the fees should go.��2�Finance�Releases the money when the RO attorney fee coordinator signs the memo.



Note:  Finance should not release the money unless the memo is signed by the office attorney fee coordinator.��

d.  Claimant Death�Use the table below to determine payment of past-due benefits when the claimant dies.��

If the claimant dies after…�Then the …��receiving the 80 percent of past-due benefits, but before the remaining 20 percent is sent to either the claimant or his/her attorney�withheld funds, that is 20 percent, are considered to be benefits that were actually paid prior to the claimant’s death, and

attorney may be entitled to payment of fees (if all legal requirements are met) for representation of the deceased claimant.��Continued on next page
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� STYLEREF "Block Label" �d.  Claimant Death� (continued)��

If the claimant dies after…�Then the …��the date of the rating decision, but before it is authorized�only past-due benefits payable would be payable as accrued benefits under 38 U.S.C. 5121, and

attorney would be entitled to fees if the accrued benefits claimant has signed a fee agreement with the attorney.��

e.  Notification of Claimant and Attorney�Notify the claimant and his/her attorney when the money is released for attorney fees and state the following:



“In accordance with our decision dated [date], a check for attorney fees has been [or will be] released by Finance.”



Note:  The claimant and his/her attorney may be contacted by telephone or in writing.��Continued on next page

�� STYLEREF "Map Title" �18.  Releasing the Money and Responding to Disagreements�, Continued

 

f.  Need for Subsequent Decisions Based on New Rating Decisions�When it is determined that an attorney is entitled to payment of attorney fees for an inclusive past-due benefits period, attorney fees might be payable without a new decision for any additional benefits that arise from the same issue.



Use the table below to determine how to handle eligibility decisions based on new ratings.��

If the …�Then the …��attorney representative is found to be entitled to fees following an original grant of service connection

disability evaluation is appealed and subsequently increased

attorney represents the claimant in the appeal, and

effective date of the increase is the date of the original award�attorney fees will be paid from the supplemental payment without a new decision.��VA is paying an amount for dependency, and

attorney was entitled to fees for the initial award�attorney is entitled to fees from the additional amount payable for dependents.�� 

Reference:  For case examples of subsequent decisions based on new rating decisions, see M21-1MR, Part I, 3.C.18.g.��Continued on next page
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g.  Examples:  Subsequent Decisions Based on New Rating Decisions�The table below describes examples of subsequent decisions based on new ratings.��

Example�Description��1�Situation

Following an increase from 10 percent to 50 percent for PTSD, attorney fees were awarded for the period from 01/10/1992 through 04/25/1995.  Subsequently, the RO received notification of the claimant’s marriage on 03/5/1993.



Result

The RO pays 80 percent of the additional amount for a spouse to the claimant for the period 04/1/1993 through 04/25/1995.  The attorney is paid 20 percent of the additional amount for the period 04/1/1993 through 04/25/1995.  A new decision does not need to be made.��2�Situation

Following an award of pension benefits at the monthly rate of $100.00 retroactive to 03/5/1990, attorney fees were paid for the period 03/5/1990 through 07/10/1994.  Subsequently, the claimant submits a revised income statement because of paid medical expenses.  The RO determines that the claimant is entitled to monthly pension benefits at the rate of $200.00 retroactive to 01/1/1991.



Result

The RO pays 80 percent of the additional amount to the claimant and 20 percent to the attorney for the period 01/1/1991 through 07/10/1994.  Effective 07/11/1994, the claimant will be paid 100 percent of the benefits.  A new decision does not need to be made.��Continued on next page
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� STYLEREF "Block Label" �g.  Examples:  Subsequent Decisions Based on New Rating Decisions� (continued)��

Example�Description��3�Situation

Following an original grant of service-connected benefits, an attorney is found entitled to fees for the period from 02/10/1998, the date of the rating decision.  Subsequently, the attorney files an NOD with the evaluation and an increase, effective from 02/10/1998, is awarded in a rating decision dated 11/14/2000.



Result

The attorney is entitled to 20 percent of the past-due benefits awarded for the period 02/10/1998 through 11/14/2000.  A new decision does not need to be made.��

h.  Responding to a NOD�If the claimant or his/her attorney files an NOD regarding the decision



prepare a statement of the case (SOC) explaining the decision

include a copy of 38 U.S.C. 5904 and 38 CFR 20.609, and

allow the claimant 30 days to reply with a substantive appeal or VA Form 9.



Reference:  For more information on preparing a SOC, see M21-1MR, Part I, 5.D (TBD); M21-1, IV, Chapter 8.09.��Continued on next page

�� STYLEREF "Map Title" �18.  Releasing the Money and Responding to Disagreements�, Continued

 

i.  Responding to Complaint of Excessive or Unreasonable Fees�If the claimant complains that the fee is excessive or unreasonable



send the claimant a letter explaining that issues relating to the reasonableness or excessiveness of the fee are within the jurisdiction of BVA

do not send or forward the claimant’s letter to BVA, and

refer the claimant to BVA at the following address: 



Office of the Senior Deputy Vice Chairman (012)

Board of Veterans’ Appeals

810 Vermont Ave

Washington, DC 20420.��

�19.  Failure to Withhold Past-Due Benefits When a Fee Agreement Exists



Introduction�This topic contains information on how to handle situations where past-due benefits are not withheld and there is a direct pay fee agreement, including



initial action when failure to withhold past-due benefits is discovered

deciding attorney fee eligibility

handling situations where the attorney is not legally entitled to fees

handling situations where the attorney is entitled to fees, and

finance activity procedures for payment of attorney fees from the VA fund.��

Change Date�August 17, 2004; Change #9��

a.  Initial Action When Failure to Withhold Past-Due Benefits Is Discovered�When it is discovered that past-due benefits have been paid to the claimant before attorney fee eligibility is decided, immediately contact the claimant and attempt to recover 20% of the past-due benefits.



If the claimant sends the money back, follow the normal procedures for payment of attorney fees.



Reference:  For more information on the payment of attorney fees, see M21-1MR, Part I, 3.C.18.��

b. Determination of Eligibility to Attorney Fees�Immediately prepare an attorney fee eligibility decision in cases where there was a failure to withhold past-due benefits and a direct pay fee agreement exists.



Reference:  For more information on the Attorney Fee Eligibility decision format, see M21-1MR, Part I, 3.C.20.��Continued on next page
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c.  Attorney Not Legally Entitled to Fees�In cases where eligibility to attorney fees does not exist send the attorney 



a copy of the attorney fee eligibility decision at M21-1MR, Part I, 3.C.20, 

notice of the decision M21-1MR, Part I, 3.C.22, and

VA Form 4107 Your Rights to Appeal Our Decision.



Important:  Do not send a copy to the claimant since the claimant’s benefits are no longer involved.



Note:  The appeal period is one year, not 60 days, since only the attorney is involved in the claim for fees.��

d.  Attorney Entitled to Fees�The table below describes the steps for payment of attorney fees in cases where VA failed to withhold from past-due benefits and the attorney is legally entitled to fees.��

Step�Action��1�Has a one-time EAJA payment been made to the attorney on the same issue?



Note:  This information can be obtained by checking with the finance activity, or the TINQ screen.



If yes, then go to step 2.

If no, go to step 3.��Continued on next page
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� STYLEREF "Block Label" �d.  Attorney Entitled to Fees� (continued)��

Step�Action��2�Was the amount of the EAJA payment more than the 20 percent that should have been withheld from past due benefits?



If yes, do not pay the attorney any amount–even if the attorney is otherwise eligible for fees.  In this case 

send the attorney a copy of the decision on attorney fees using the format in Exhibit 5. 

notify the attorney (not the claimant) of the decision using the format in Exhibit 6, and 

provide VA Form 4107 Your Rights to Appeal Our Decision.

If no,

send only the amount of the 20 percent that is over and above the EAJA payment, and

use the decision format in Exhibit 1 and the letter format in Exhibit 4, but explain in both documents that the amount being sent to the attorney has been reduced by the amount of the EAJA payment.��3�If no EAJA fees were paid 



send the attorney (not the claimant) 

a copy of the attorney fee eligibility decision using Exhibit 1

notification of the decision using Exhibit 4, and

VA Form 4107 Your Rights to Appeal Our Decision.

direct the finance activity to immediately send the attorney an amount equal to 20percent of the past due retroactive benefits.  Do not wait until the appeal period ends.  



Note:  The finance activity will pay this money out of VA funds.



Reference:  For more information on finance activity procedures, see M21-1MR, Part I, 3.C.19.d.��Continued on next page

�� STYLEREF "Map Title" �19.  Failure to Withhold Past-Due Benefits When a Fee Agreement Exists�, Continued

 

e.  Finance Activity Procedure for Payment of Attorney Fees from VA Funds�Where past due benefits were erroneously released to the claimant and the RO is unable to recover the money from the claimant, the finance activity will follow the steps in the table below as outlined by the Central Office finance activity.



Questions regarding these steps should be directed to Joseph Miller at 202-273-7309.��

Step�Action��1�The finance activity will input 06A Transaction using the F15 screen in BDN for the amount to be paid to the attorney.��2�The finance activity will use the Compensation and Pension appropriation 36X0102, cost code AF (as of 8/6/02).��

�20.  Exhibit 1:  Attorney Fee Eligibility Decision Format



Change Date�August 17, 2004; Change #9�� 

a.  Attorney Fee Eligibility Decision Format�The attorney fee eligibility decision format is below.��

Decision Format



The issue:  Entitlement to payment of attorney fees from past-due benefits



Decision:  Entitlement to payment by VA of attorney fees from past-due benefits is [granted/denied].  The attorney should be paid 20% of past-due benefits awarded the veteran by reason of the award of [benefit], dated [date].  The entire amount (100%) of past due benefits is [amount], 20 % of this amount is [amount].  The past-due benefits period begins on [date], the effective date of the award, and ends [date], the date of the [rating decision/ BVA decision/ Court decision]. 



Reasons for decision:



For an attorney to be entitled to payment of attorney fees by VA, the record must show that the requirements of 38 USC 5904 and 38 CFR 20.609 have been met.  Those requirements are listed below.  After each listed condition, we have noted whether the condition has been met in this case.



20.609(c) requires that the following two conditions be met:



1)  There must have been a final Board of Veterans’ Appeals (BVA) decision in the case.  

The BVA decision was issued on [date], or

There was no BVA decision.

2)  The attorney (or another attorney acting in continuous prosecution) must have been hired within one year following the BVA decision or while the case at the Court.  

In this case, the attorney was hired on [date]

In this case, the attorney was hired while the case was at the Court, or

In this case, the attorney was hired within one year or while the case was at the Court.

3)  The total amount of the fee may not exceed 20%.  

In this case, the fee was 20% or less.

4)  The total amount of the fee must be contingent on a favorable outcome.  

In this case, the fee is contingent on a favorable outcome.

5)  The past due benefits must result in a cash payment to the claimant.  

If this condition is not met, explain why.

�� 

�21.  Exhibit 2:  Attorney Fee Eligibility Notice Letter-Claimant

 

Change Date�August 17, 2004; Change #9�� 

a.  Attorney Fee Eligibility Notice Letter–Claimant�The attorney fee eligibility notice letter-claimant is below.��



[Claimant’s Name]

[Claimant’s Address]



Dear [Claimant]:



What We Granted



We have determined that your attorney is entitled to [amount] for attorney fees.  These attorney fees are payable from the effective date of the award of [service connection for XXXX], which is [effective date] through [date], the date of the VA [or Court] decision which awarded this benefit.  The balance of the past due benefits [or XXXX] [is being sent/has already been sent] to you.



What We Denied and Why



We have determined that your attorney is not eligible for attorney fees.  This is because [cite reason, for example “There has never been a Board of Veterans’ Appeals Decision on the issue for which you were granted VA benefits, which is service connection for XXXX”].  



How We Made Our Decision



We carefully considered [list the evidence received from claimant and attorney] we received from you or your attorney.  We also reviewed the fee agreement between you and your attorney to determine if it complied with the law, 38 U.S.C. 5904 and 38 CFR 20.609.  The attached attorney fee eligibility decision explains exactly how we reached our decision.  



If You Think We Are Wrong



If you disagree with this determination, you may file a notice of disagreement (NOD).  A NOD is a letter telling this office that you disagree with the decision.  To initiate appellate review, a NOD must be filed with this office within 60 days after the date of this letter.  Since there is more than one party who may claim entitlement to the money being withheld as attorney fees in this case, the provisions relating to simultaneously contested claims are being applied. See 38 U.S.C. 7105A.

�� 

�22.  Exhibit 3:  Attorney Fee Eligibility Notice Letter-Attorney



Change Date�August 17, 2004; Change #9�� 

a.  Attorney Fee Eligibility Notice Letter-Attorney�The attorney fee eligibility notice letter-attorney is below.��



[Attorney’s Name]

[Attorney’s Address]



Dear [Attorney]:



What We Granted



We have determined that you are entitled to [amount] for attorney fees.  These attorney fees are payable from the effective date of the award of [service connection for XXXX], which is [effective date], through [date], the date of the VA [or Court] decision which awarded this benefit.  The balance of the past due benefits [or XXXX] [is being sent/has already been sent] directly to the claimant.



What We Denied and Why



We have determined that you are not eligible for attorney fees.  This is because [cite reason, for example “There has never been a Board of Veterans’ Appeals Decision on the issue for which your client was granted VA benefits, which is service connection for XXXX”].  



How We Made Our Decision



We carefully considered [list the evidence received from veteran and attorney] we received from you or your client.  We also reviewed the fee agreement between you and your client to determine if it complied with the law, 38 U.S.C. 5904 and 38 CFR 20.609.  The attached attorney fee eligibility decision explains exactly how we reached our decision.  



If You Think We Are Wrong



If you disagree with this determination, you may file a notice of disagreement (NOD).  A NOD is a letter telling this office that you disagree with the decision.  To initiate appellate review, a NOD must be filed with this office within 60 days after the date of this letter.  Since there is more than one party who may claim entitlement to the money being withheld as attorney fees in this case, the provisions relating to simultaneously contested claims are being applied. See 38 U.S.C. 7105A.

�� 

�23.  Exhibit 4: Attorney Fee Eligibility Notice Letter–Attorney, Failure to Withhold Past-Due Benefits



Change Date�August 17, 2004; Change #9�� 

a.  Attorney Fee Eligibility Notice Letter–Attorney, Failure to Withhold Past-Due Benefits�The attorney fee eligibility notice letter–attorney, failure to withhold past-due benefits is below.��



[Attorney’s Name]

[Attorney’s Address]



Dear [Attorney]:



What We Granted



We have determined that you are entitled to [amount] for attorney fees.  These attorney fees are payable from the effective date of the award of [service connection for XXXX], which is [effective date], through [date], the date of the VA [or Court] decision which awarded this benefit.  We failed to withhold any portion of the claimant’s past due benefits for payment of attorney fees from the rating decision dated [date].  As a result, we are paying you attorney fees in the amount of [amount] from VA funds.  This amount should be sent to you in the near future.



What We Denied and Why



[Explain denial here]



How We Made Our Decision



We carefully considered [list the evidence received from veteran and attorney] we received from you or your client.  We also reviewed the fee agreement between you and your client to determine if it complied with the law, 38 U.S.C. 5904 and 38 CFR 20.609.  The attached attorney fee eligibility decision explains exactly how we reached our decision.  



If You Think We Are Wrong



If you disagree with this determination, you may file a notice of disagreement (NOD).  See the attached VA Form 4107 for your appeal rights.

�� 

�24.  Exhibit 5: Attorney Fee Eligibility Decision Format–Failure to Withhold Past-Due Benefits



Change Date�August 17, 2004; Change #9�� 

a.  Attorney Fee Eligibility Decision Format–Failure to Withhold Past-Due Benefits – Page 1�Page 1 of the attorney fee eligibility decision format–failure to withhold past-due benefits is below.��

Decision Format



The issue:  Entitlement to payment of attorney fees from past-due benefits



Decision:  This decision is in reference to the rating decision dated [date], which awarded [benefit].  The entire amount (100%) of past due benefits was [amount].  VA failed to withhold any amount for attorney fees and the entire amount was released to the claimant.  Although legal criteria for payment of fees have been met, entitlement to payment by VA of attorney fees from past due benefit is denied because payment of [amount] Equal Access to Justice Act (EAJA) fees on [date] exceeded the amount of attorney fees that would have been payable out of past due benefits.  The amount of attorney fees that would have been payable out of this amount is [amount].  The past due benefits period began on [date], the effective date of the award, and ended [date], the date of the rating [rating decision/ BVA decision/ Court decision]. 



Reasons for decision:



For an attorney to be entitled to payment of attorney fees by VA, the record must show that the requirements of 38 USC 5904 and 38 CFR 20.609 have been met.  Those requirements are listed below.  After each listed condition, we have noted whether the condition has been met in this case.



��Continued on next page
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b.  Attorney Fee Eligibility Decision Format–Failure to Withhold Past-Due Benefits – Page 2�Page 2 of the attorney fee eligibility decision format–failure to withhold past-due benefits is below.��



20.609(c) requires that the following two conditions be met:



1)  There must have been a final Board of Veterans’ Appeals (BVA) decision in the case.  

The BVA decision was issued on [date], or

There was no BVA decision.

2)  The attorney (or another attorney acting in continuous prosecution) must have been hired within one year following the BVA decision or while the case at the Court.  

In this case, the attorney was hired on [date]

In this case, the attorney was hired while the case was at the Court, or

In this case, the attorney was hired within one year or while the case was at the Court.

3)  The total amount of the fee may not exceed 20%.  

In this case, the fee was 20% or less.

4)  The total amount of the fee must be contingent on a favorable outcome.  

In this case, the fee is contingent on a favorable outcome.

5)  The past due benefits must result in a cash payment to the claimant.  

If this condition is not met, explain why.



Payment prohibited if EAJA payment has been made



The Federal Courts Administration Act of 1992, Pub.L.No. 102-572, 506(c), 106 Stat. 4506, 4513 reads:

(c)   Fee Agreements. Section 5904(d) of title 38, United States Code, shall not prevent an award of fees and other expenses under section 2412(d) of title 28, United States Code.  Section 5904(d) of title 38, United States Code, shall not apply with respect to any such award but only if, where the claimant’s attorney receives fees for the same work under both section 5904 of title 38, United States Code, and section 2412(d) of title 28, United States Code, the claimant’s attorney refunds to the claimant the amount of the smaller fee.  In this case the amount of the EAJA fees paid exceeded the amount that would have been paid from past due benefits.�� 

�25.  Exhibit 6:  Attorney Fee Eligibility Notice Letter–Attorney, EAJA Payment Exceeds 20 Percent



Change Date�August 17, 2004; Change #9�� 

a.  Attorney Fee Eligibility Notice Letter–Attorney, EAJA Payment Exceeds 20 Percent�The attorney fee eligibility notice letter–attorney, EAJA payment exceeds 20 percent is below.��



[Attorney’s Name]

[Attorney’s Address]



Dear [Attorney]:



What We Denied and Why



We failed to withhold any portion of the claimant’s past due benefits for payment of attorney fees from the rating decision dated [date].  Although you meet the legal criteria for payment of attorney fees from the retroactive benefits paid for the rating decision dated [date of rating], we are denying payment of attorney fees since you received a payment of Equal Access to Justice Act (EAJA) fees on [date].  The amount of EAJA fees you received was [amount].  The amount of attorney fees due from the [date of rating] rating decision is [amount].  The EAJA fees exceed the amount of attorney fees that would have been due from past due benefits.  Accordingly, we must deny payment of fees.



How We Made Our Decision



We carefully considered [list the evidence received from veteran and attorney] we received from you or your client.  We also reviewed the fee agreement between you and your client to determine if it complied with the law, 38 U.S.C. 5904 and 38 CFR 20.609.  We also applied the provisions of the Federal Courts Administration Act of 1992, Pub.L. No. 102-572, 506(c), 106 Stat. 4506,4513 and we determined that the amount of EAJA fees paid exceed the amount of attorney fees that would have been payable out of past due benefits.  The attached attorney fee eligibility decision explains exactly how we reached our decision.  



If You Think We Are Wrong



If you disagree with this determination, you may file a notice of disagreement (NOD).  See the attached VA Form 4107 for your appeal rights.

�� 
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