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Chapter 1�Duty to Assist

Overview

 

Introduction�This chapter contains



·	general information about the duty to assist criteria

·	information on 

-	handling claims under the Veterans Claims Assistance Act (VCAA),

            and

-	requesting records, and

·	exhibits.�� 

In this Chapter�This chapter contains the following sections:�� 

Section �Section Name�See Page��A�Description and General Information�1-A-1��B�Handling Claims Under The Veterans Claims Assistance Act (VCAA)�1-B-1��C�Requesting Records�1-C-1�� 
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Section A�Description and General Information

Overview

 

Introduction�This section contains information on the descriptions of the



·	Veterans Claims Assistance Act of 2000 (VCAA), PL 106�475, and

·	duty to assist criteria.��  

In this Section�This section contains the following topics:�� 

Topic�Topic Name�See Page��1�Description of the Veterans Claims Assistance Act of 2000, PL 106-475�1-A-2��2�Description of the Duty to Assist Criteria�1-A-3�� 
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1.  Description of the Veterans Claims Assistance Act of 2000, PL 106-475

 

Introduction�This section describes the Veterans Claims Assistance Act of 2000 (VCAA), PL 106-475, and contains information about the



·	background of PL 106-475, and 

·	description of PL 106-475.



Decisions on VA benefit eligibility and entitlement are based on the evidence of record.  Evidence consists of documents, records, testimonials and information in other forms provided by, or obtained for, a claimant.  VA has a duty to assist a claimant who files a substantially complete application in obtaining evidence to substantiate his or her claim before making a decision on the claim.  We are charged with granting every benefit supported by the law.�� 

a.  Background of PL 106-475 �On November 9, 2000, PL 106-475 was enacted, superceding the decision of the Court of Appeals for Veterans Claims in Morton vs. West, which held that VA cannot assist in the development of a claim that is not well grounded.��  

b.  Description of PL 106-475�The new law, PL 106-475 



·	eliminates the concept of a well grounded claim

·	redefines VA’s duty to assist, and

·	mandates specific notice requirements.�� 
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2.  Description of the Duty to Assist Criteria

 

Introduction�This section contains information about duty to assist, including issues pertaining to



·	claimants

·	relevant 

-	Federal records, and

-	non-Federal records

·	requests for VA examinations or medical opinions, 

·	circumstances where VA will refrain from or discontinue providing

      assistance, and

·	contact information for questions.��  

a.  Duty to Assist Claimants�The Veterans Claims Assistance Act of 2000, PL 106-475, defines the scope of VBA’s duty to assist claimants who file substantially complete applications for VA benefits.



Reference:  For more information on what constitutes a substantially complete application, see Part I, 1.B.3.a. and 38 CFR 3.159.��

b.  Duty to Obtain Relevant Federal Records�VA’s duty to assist includes developing for all relevant records in the custody of 



·	a Federal department or agency, including

-	VA medical records

-	service medical records

-	Social Security Administration records, or

-	evidence from other Federal agencies.



Note:  Relevancy is determined by what is being claimed.  For example, in claims for service connection, relevant documents are those that may substantiate one of the elements of service connection (incurrence, current condition, or links).  However, in most cases, it may be impossible to determine relevancy before obtaining the records.��

Continued on next page
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�styleref "Map Title"�2.  Description of the Duty to Assist Criteria�, Continued

 

c.  Duty to Obtain Relevant Non-Federal Records�Our duty to assist also includes developing for 



·	private medical records, and

·	lay or other evidence, such as

-	employment records, or

-	state workers compensation records. �� 

d.  Duty to Obtain Examination or Medical Opinion�If an examination or a medical opinion is necessary to make a decision on a claim for compensation, then our duty to assist includes



·	examining claimants, and/or 

·	obtaining a medical opinion (VHA or contractor).��  

Continued on next page
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2.  Description of the Duty to Assist Criteria, Continued

 

e.  Circumstances Where VA Will Refrain from or Discontinue Providing Assistance�VA will not provide assistance in obtaining evidence if a substantially complete application for benefits indicates that there is no reasonable possibility that any assistance VA would provide to the claimant would substantiate the claim. 



Discontinue providing assistance if the evidence obtained indicates that there is no reasonable possibility that further assistance would substantiate the claim.  Circumstances in which to refrain from or discontinue providing assistance in obtaining evidence include, but are not limited to: 



·	the claimant's ineligibility for the benefit sought because of lack of qualifying service, lack of veteran status, or other lack of legal eligibility

·	claims that are inherently incredible or clearly lack merit, and 

·	an application requesting a benefit to which the claimant is not entitled as a matter of law. 



Reference:  For more information on

·	the criteria for a substantially complete application, see, M21-1(MR), Part I, 1.3.a., and

·	circumstances where VA will refrain from or discontinue providing assistance, see 38 CFR 3.159(d).�� 

f.  Contact Information for Questions�Questions regarding duty to assist should be submitted



·	to the Q&A mailbox at VAVBAWAS/CO/21Q&A

·	by the Q&A station coordinator.�� 
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Section B�Handling Claims Under the Veterans Claims�Assistance Act (VCAA)

Overview

 

Introduction�This section contains information on claims under VCAA, including handling



·	original and new claims and claims for an increased evaluation and

·	claims to reopen a previously denied claim that has become final.�� 

In this Section �This section contains the following topics:��

Topic�Topic Name�See Page��3�Handling Original and New Claims and Claims for Increased Evaluation�1-B-2��4�Handling Claims to Reopen�1-B-6�� 
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3.  Handling Original and New Claims and Claims for Increased Evaluation

 

Introduction�This topic contains information on handling original and new claims and claims for increased evaluation, including 



·	the criteria for substantially complete applications 

·	notification requirements for complete or incomplete applications

·	developing substantially complete applications

·	the claimant’s duty to 

-	identify and locate records, and

-	authorize the release of existing records, and

·	the exception to the notification requirement.��

a.  Criteria for Substantially Complete Applications�Upon receiving an application, determine if it is substantially complete.  A substantially complete application must include the following:



·	claimant’s name

·	claimant’s relationship to the veteran, if applicable

·	sufficient service information for VA to verify the claimed service, if applicable

·	benefit claimed

·	disability(ies) for which the benefit is claimed 

Note:  These should be diagnosed conditions or identified symptoms.  Exposure to certain agents, such as Agent Orange and anthrax, is not in itself a disability.

·	claimant’s or guardian’s signature, and

·	statement of income for nonservice-connected disability, death pension or parents' DIC.�����Continued on next page
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3.  Handling Original and New Claims and Claims for Increased Evaluation, Continued



b.  Notification Requirements for Complete or Incomplete Applications�Use the table below to determine the notification requirements for a complete or incomplete application.��

If the application is …�Then …��Substantially complete�notify the claimant and the claimant’s representative (if any), in writing of



any information or evidence that is necessary to substantiate the claim, including medical and lay evidence

the information or evidence the claimant must submit, and

the information or evidence that VA will attempt to obtain on the claimant’s behalf.

Note:  This duty to notify applies to all claims including those received under the Benefits Delivery at Discharge (BDD) program.��not substantially complete



Note:  Defer assistance in developing evidence if the application is not substantially complete.�notify the claimant and the claimant’s representative (if any) of the information that the claimant needs to give VA to complete the application.



The claimant should be informed that a failure to submit a substantially complete application within one year of the VA notice, will result in no benefit being paid or furnished by reason of that application (38 USC 5102).��Note:  A claim for an increased evaluation of a service-connected disability based on a statement from the claimant that the disability has worsened is substantially complete.  If medical evidence is not identified or received with the claim an examination should be scheduled immediately provided there are no new or reopened issues.  You must still send a letter notifying the claimant that the evidence must show that the disability has worsened and that we will obtain a VA exam.



Continued on next page
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3.  Handling Original and New Claims and Claims for Increased Evaluation, Continued



c.  Developing Substantially Complete Applications�In addition to the notification requirements outlined above VA should also, in writing,



request the claimant 

identify any records he/she believes are relevant to the claim, and

provide information needed to identify records that VA will help obtain

Note:  Adequate identification of records would normally include the

address of the custodian of the records

the medical condition to which the records relate, and

the approximate time frame covered by these records.

request medical releases (VA Form 21-4142, “Authorization for Release of Information”), where appropriate, to enable VA to request private medical records on behalf of the claimant

inform the claimant that if he/she does not respond to the request for information within 60 days, VA may decide the claim based on all the information and evidence in the file, and

inform the claimant that if the information requested to substantiate the claim is not received within one year from the date of notice, no benefit will be paid based on the application.



Reference:  For more information on VA’s duty to notify claimants of necessary evidence, see 38 CFR 3.159(b)(1).

��

Continued on next page
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Handling Original and New Claims and Claims for Increased Evaluation, Continued

 

d.  Claimant’s Duty to Identify and Locate Records�The claimant must cooperate fully with VA’s reasonable efforts to obtain relevant records from



·	Federal agencies

·	non-Federal agencies, or

·	Federal and non-Federal department custodians.



The claimant must provide



·	enough information to identify and locate the existing records, including the person, company, agency, or other custodian holding the records

·	the approximate time frame covered by the records, and

·	the condition for which treatment was provided, in the case of medical treatment records.��

e.  Claimant’s Duty to Authorize the Release of Existing Records�If necessary, the claimant must authorize the release of existing records in a form acceptable to the person, company, agency, or other custodian holding the records.



Note:  If the claimant does not provide the necessary release, tell the claimant that he/she must obtain and submit the identified records for them to be considered.



Reference:  For more information about authorizing the release of records, see 38 CFR 3.159(c)(1)(ii).�� 

f.  Exception to the Notification Requirement�Exception:  In cases where the evidence is sufficient to substantiate the claim and grant the benefit sought it is unnecessary to send the “notice statement” of what it takes to substantiate a claim.  This exception only applies in cases where there can be a complete grant of the benefit claimed.



If any development is necessary (including ordering an examination), the notice requirement should be fulfilled. ��
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Handling Claims to Reopen



Introduction�This topic contains information on handling claims to reopen, such as 



·	the definition of a reopened claim

·	VA’s responsibility to get relevant evidence from any new source, and

·	the procedure for obtaining new source evidence.��

a.  Definition:  Reopened Claim�A reopened claim pertains to



·	any application for a benefit received after the disallowance of an earlier claim for that benefit has become final.



“Final” means the claim has been denied on appeal or the claimant has not appealed the decision denying the benefit and any applicable appeal period has expired.



Note:  Reopened claims do not include claims for

·	increased evaluations

·	secondary service connection, or

·	ancillary benefits.�� 

b.  VA’s Responsibility �VA must attempt to get relevant records from any new federal or non-federal source identified by the claimant.  



VA will not schedule an examination or medical opinion until a claim is reopened, that is, until new and material evidence has been received.

��Continued on next page
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4.  Handling Claims to Reopen, Continued

 

c.  Obtaining New Source Evidence �Follow the steps in the table below to get evidence from any new source identified by the claimant.



��

Step�Action��1�·	Send the claimant the appropriate duty to assist letter, and

·	develop for identified evidence.��2�Review the received evidence to determine if it is new and material.  (For more information on new and material evidence, see M21-1MR, Part III, Subpart iii, (TBD) and M21-1, Part III, 1.08.)��3�Is the evidence new and material?



·	If yes, go to Step 4.

·	If no

-	deny the claim, and 

-	provide the claimant with adequate notice of the reasons for the denial.��4�Have the threshold requirements for obtaining evidence for a VA examination or medical opinion been met?



·	If yes, request an examination or medical opinion.

·	If no, issue a rating decision denying the claim.�� 
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Section C�Requesting Records

Overview

 

Introduction�This section contains information on how to make requests for the following:



Federal records

non-Federal or private records, and

examinations or opinions.��  

In this Section�This section contains the following topics:��

Topic�Topic Name�See Page��5�Requesting Federal Records�1-C-2��6�Requesting Non-Federal or Private Records�1-C-7��7�Requesting a Medical Opinion or Examination�1-C-12��
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5.  Requesting Federal Records

 

Introduction�This topic contains information about requesting Federal records, including



the types of Federal records that may be requested

continuing attempts to obtain records from a Federal department or agency

framing the requests

the waiting period after making the requests

concluding efforts to obtain records, and

notifying the claimant that records are not available.��

Continued on next page
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 Requesting Federal Records, Continued



a.  Types of Federal Records That May Be 

Requested�VA may request the following Federal records:



·	service medical records

·	other relevant identified records pertaining to the claimant’s service of the following type that are held by a government entity:



-	military

-	naval 

-	air service 

-	guard, or

-	reserves 



Note:  Army National Guard records from the state are included in this category.



·	records of relevant VA medical treatment or examination that the claimant identifies adequately

·	authorized VA medical treatment or examination at a non-VA facility if adequately identified, and

·	any other relevant records held by any Federal department or agency (such as those held by the Social Security Administration) that the claimant authorizes VA to obtain and adequately identifies.



Note:  For disability compensation claims, obtain all the records if relevant and identified.

Reference:  For more information on requesting records held by the Social Security Administration or other Federal department or agency, see M21-1, Part III, Chapter 9.

��Continued on next page
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5.  Requesting Federal Records, Continued



b.  Continuing Attempts to Obtain Records�When records are in the custody of a Federal department or agency, the law obligates VA to continue attempts to obtain records until



·	records are obtained, or

·	it is reasonably certain that 

-	the records do not exist, or

-	further efforts by VA to obtain the records would be futile.



VA must receive a response from the custodian before assuming it has met its duty to assist.��

c.  Framing the Requests�Frame the initial and any follow-up requests for Federal records in a complete and specific way so that the following is received



·	necessary information

·	necessary evidence, or

·	a negative reply.



Reference:  For more information on how to create a request for service records, see chapter 4 of the Personnel Information Exchange System Participant Guide. This guide is now maintained on the VBA Compensation and Pension Service's Intranet site at: http://vbaw.vba.va.gov/bl/21/publicat/Users/index.htm#bmp.

��Continued on next page
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5.  Requesting Federal Records, Continued



d.  Waiting Period After Making Requests�Allow 



60 days for a response to the initial request, and

30 days for follow-up requests.



Inform the claimant of the status of his/her claim, including VA efforts to obtain identified records.  



Note:  If both Federal and non-Federal records have not been received after 60 days, notice about the status of both requests may be included in a single letter, but the letter must clearly differentiate between the actions we will take concerning these two categories of records.   �� 

e.  Concluding Efforts to Obtain Records�Determine on a case-to-case basis whether further attempts to obtain records would be futile, based on the type of response received from the custodian of the record.



VA can be reasonably certain that records do not exist or that further attempts to request them would be futile in cases where a reply is received from the custodian of the records that



the requested records do not exist 

the requested records are not in his/her possession

the requested records are lost, or

he/she is unable to provide the records for some other valid reason.   



Any of the above must be documented in the file through either



a letter from the reported record holder, or 

a report of contact on VA Form 119, “Report of Contact," or memo for record documenting the fact, with the name, phone number, and work site of the responsible official with whom the regional office employee discussed the matter.

��Continued on next page
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5.  Requesting Federal Records, Continued



f.  Notifying the Claimant that Records Are Not Available�If VA receives an affirmative statement from a Federal records custodian that the requested records



do not exist or

are not in his/her possession,



VA is not required to make an administrative decision that the records are not available.  However, a formal finding of non-availability should be prepared (see also M21-1, Part III, 4.29 and Part III, Chapter 4, Addendum O), signed by the Veterans Service Center Manager (VSCM) or a designee at the Coach level or higher.  The claimant must then be provided with a notice that



identifies the records that could not be obtained

briefly explains the efforts made to obtain them; and

describes any further action to be taken with respect to the claim.



Give the claimant an additional 10 days to furnish information about possible alternate sources of the evidence.  If this period expires and no additional evidence has been received, continue processing the claim based on the evidence of record.  Schedule an examination or request a medical opinion if it is necessary to decide the claim.



Note:  If Federal records cannot be obtained, both the rating decision and the letter of notification must clearly indicate that the custodian of the records stated that the records could not be provided. �� 
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6.  Requesting Non-Federal or Private Records

 

Introduction�This topic contains information on requesting non-Federal or private records, including



·	making reasonable efforts to obtain relevant evidence

·	the definition of reasonable efforts

·	the waiting period after making requests from non-Federal sources

·	using the telephone, fax or e-mail to obtain evidence from the claimant

·	notifying the claimant when VA’s reasonable efforts to obtain records are unsuccessful

·	VA’s responsibility for requesting medical records, and

·	identifying medical, non-medical, and non-Federal records.�� 

a.  Making Reasonable Efforts to Obtain Relevant Evidence�The Veterans Claims Assistance Act (VCAA) states that VA must make reasonable efforts to assist a claimant in obtaining the evidence necessary to substantiate a claim. 



The determination of what constitutes reasonable efforts is based on the circumstances of the case.��Continued on next page
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6.  Requesting Non-Federal or Private Records, Continued



b.  Definition:  Reasonable Efforts�Reasonable efforts to obtain relevant records that are not in the custody of a Federal department or agency ordinarily require



·	an initial request for such evidence, and

·	at least one follow-up request if no response is received from the custodian of the records unless a response to the initial request indicates that

-	the records do not exist, or 

-	a follow-up request would be futile.



If VA receives information showing that subsequent requests to this or another custodian could result in obtaining the records sought then reasonable efforts would include



·	an initial request, and

·	at least one follow-up request to the new source if the records are not received or an additional request to the original source if the records are not received.�� 

c.  Waiting Period After Making Requests�When requesting records from non-Federal sources, allow 



·	60 days for a response to the initial request, and 

·	30 days for a response to a follow-up request. 



Note:  Make additional attempts to obtain the requested evidence when there is reason to believe that subsequent requests will result in obtaining the documents.

��Continued on next page



















1-C-8

�August 1, 2002									M21-1MR, Part I



6.  Requesting Non-Federal or Private Records, Continued



d.  Using the Telephone, Fax or  E-mail to Obtain Evidence from the Claimant�Use the telephone, fax or e-mail to 



·	seek the claimant’s assistance in getting evidence or clarifying information, and

·	gather information from the claimant.



Note:  Document all phone contacts, including the name of the individual contacted, time, subject, and substance of the discussion on a signed VA Form 119 for the claims folder.  You may communicate that notification by telephone and send simultaneous written notification for confirmation.  Make hard copies of any e-mail correspondence for the claims folder as well.��

e.  Notifying the Claimant �At the time of the follow-up request, notify the claimant that



·	he/she is ultimately responsible for providing the evidence, but that a follow-up attempt is being made

·	he/she must submit these requested records within one year of when VA first notified the claimant of the information and evidence necessary to substantiate the claim, and 

·	if the requested evidence is unobtainable, VA will process the claim based on the evidence of record.

��Continued on next page
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6.  Requesting Non-Federal or Private Records, Continued



f.  Notifying the Claimant About VA’s Non-Receipt of Requested Records�Notify the claimant, by phone or in writing, that VA has not received requested records if reasonable efforts have been made to obtain relevant non-Federal records, but 



·	some or all of them have not been received, and

·	a follow-up request for them is being made.



The notification to the claimant can



·	be sent at the time of the follow-up request for the records

·	identify the records that were not obtained

·	briefly explain the efforts made to obtain the records, and

·	describe any further action that will be taken with respect to the claim including processing the claim based on the evidence of record.



Note:  If both Federal and non-Federal records have not been received after 60 days, notice about the status of both requests may be included in a single letter, but the letter must clearly differentiate between the actions we will take concerning these two categories of records.

��Continued on next page
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6.  Requesting Non-Federal or Private Records, Continued



g. Requesting Medical Records�VA must request relevant medical records from all sources that the claimant adequately identifies for the development of claims.�� 

h.  Identifying Medical Records�Request that the claimant 



·	identify the type of record being obtained

·	identify the custodian of the record and his/her address

·	identify the medical condition to which these records relate

·	identify the approximate time frame covered by these records, and

·	complete a medical release, if necessary.



Note:  These requirements apply to all types of non-Federal records.  ��

i.  Identifying Non-Medical Non-Federal Records�Request that the claimant identify the 



·	type of record being obtained

·	custodian of the record and his/her address, and

·	approximate time frame covered by these records.



Examples:  These records include the following:

·	state workers compensation records, and

·	employment records, including

-	on-the-job injury reports, and

-	accident reports.��
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7.  Requesting a Medical Opinion or Examination

 

Introduction�This topic contains information on requesting a medical opinion or examination to develop claims, including



·	VA’s responsibility to provide medical examinations or obtain medical opinions for the claimant

·	when to request a medical opinion or examination

·	when to request a medical opinion versus an examination

·	stating requests clearly

·	what the opinion request needs to contain, and

·	the importance of identifying evidence relevant to the request.�� 

a.  VA’s Responsibility�In claims for disability compensation, assist the claimant by providing a medical opinion or examination when the opinion or examination is necessary to make a decision on the claim. ��  

b.  When to Request a Medical Opinion or examination�A medical opinion or examination may be necessary when, after the development of all other relevant evidence, including the statement of the claimant, the file



·	contains competent medical evidence that the claimant has a current disability, or

·	contains competent evidence that the claimant has persistent or recurrent symptoms of disability�Note:  A claimant is competent to describe symptoms of disability that he/she is experiencing, such as pain in the knee.  However, because a claimant ordinarily lacks medical training and experience he/she would not be competent to diagnose his/her own medical condition or offer a medical opinion.

·	contains supporting evidence from service records or other sources that the claimant suffered an event(s), injury, or disease in service that may be associated with the claimant’s current disability or symptoms of disability, and

·	does not contain sufficient medical evidence to make a decision on the claim.
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7.  Requesting a Medical Opinion or Examination, Continued

 

c.  When to Request a Medical Opinion versus an Examination�A medical opinion versus an examination should be requested when only the following is necessary to decide the claim:



·	Reconciliation of different diagnoses

·	Opinion concerning the relationship between two conditions

·	Opinion about functional impairment

·	Etiology and nexus opinions

·	Allen v. Brown cases (e.g., when the issue is whether a service-connected condition has aggravated a non-service connected condition)

·	Independent medical opinions

·	Opinion regarding the extent to which service-connected disabilities affect the veteran’s ability to perform physical and non-physical tasks in order for VA to determine whether the veteran is unemployable.



Note:  Many opinion requests require information that would be gleaned as part of the normal examination process which the physician should not be precluded from conducting, if necessary.�� 

d.  Stating Requests Clearly�When seeking a medical opinion



·	be very clear about what information or opinion is being requested 

·	send the following to the medical examiner: 

-	the claims folder, and

-	the opinion request

             and

·	 direct the medical examiner to

-	review it, and 

-	provide a rationale for any opinion.��

Continued on next page
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7.  Requesting a Medical Opinion or Examination, Continued

 

e.  What the Medical Opinion Request Must Contain�The medical opinion request should clearly state the nature of what is needed.  The requester must clearly indicate if he/she



·	wants an opinion on the etiology of the condition

·	requires the physician to reconcile differing opinions, or

·	wants any other medical opinion.



It is not adequate to merely refer the examiner to the claims folder containing Board of Veterans' Appeals (BVA) remand instructions.  However, there is no prohibition from quoting the BVA instructions as long as the instructions are clear about whether a medical opinion is required.

��

f.  Importance of Identifying Evidence�The requester should identify the available evidence to assist the physician in focusing his/her review.  The evidence should be tagged in the claims folder, but the examiner must be advised that he/she is not limited to reviewing only this evidence.  



Note:  Avoid the potential problem of steering the examiner to review only the evidence pre-selected as relevant since a medical professional may have a differing opinion as to what evidence is relevant and must not be limited in the record review.  



The identification of the evidence must include a general description of it, indicating the



·	source

·	approximate dates, and

·	subject matter.�� 
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