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�
Section A�Overview of the Accounting Analysis Process


Overview





In this Section �
This section contains the following topics: �
�



Topic�
Topic Name�
See Page�
�
1�
Accounting Analysis Process�
3-A-2�
�
2�
Responsibilities of the Legal Instruments Examiner (LIE)�
3-A-5�
�
  


�
1.  Accounting Analysis Process 


 


Introduction�
This topic provides an overview of the accounting analysis process.  It includes





a description of an accounting 


information on the ending date of an accounting period


a definition of the term accounting call letter, and


an overview of the accounting analysis process. �
�
  


a.  What Is an Accounting?�
An accounting, for program purposes, is the fiduciary’s written report of his/her management of a beneficiary’s income and estate.  It consists of 





a beginning inventory


an itemization of income and expenses, and


an inventory of assets remaining at the end of the accounting period. �
�



b.  Ending Date for an Accounting Period�
Generally, an accounting period ends on the anniversary of the appointment of the fiduciary. 





References:  For more information on 


the procedures for altering this date, see M21-1MR, Part XI, 3.C.12, and


the frequency of accountings, see M21-1MR, Part XI, 3.C.8. �
�
 


c.  Definition:  Accounting Call Letter�
An accounting call letter is the initial Fiduciary Beneficiary System (FBS)-generated letter sent to a fiduciary to remind him/her that an accounting will soon become due. �
�
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d.  Process Overview�
The table below describes the stages in the accounting analysis process. �
�



Stage�
Description�
�
1�
It is determined by the Field Examiner (FE) or the Legal Instruments Examiner (LIE) that it is necessary to have the fiduciary submit an accounting. 





Reference:  For information on circumstances requiring an accounting, see M21-1MR, Part XI, 3.C.7.�
�
2�
Codes are entered, by in-house personnel, into FBS to indicate





the type of fiduciary that has been appointed, and


whether or not an accounting call letter must be sent.





Reference:  For information on 


the use of accounting call letters, see M21-1MR, Part XI, 3.C.10, and


FBS codes, see the FBS User Guide, Chapter 9.�
�
3�
When the accounting is due, FBS generates call letters, if appropriate. �
�
4�
The fiduciary either





submits the accounting and the LIE processes and analyzes it, or


does not submit the accounting and the LIE must follow procedures for securing the accounting.





Reference:  For information on 


securing an accounting, see M21-1MR, Part XI, 3.C, and


processing and analyzing accountings, see M21-1MR, Part XI, 3.D. �
�
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�



Stage�
Description�
�
5�
The LIE conducts a timely analysis and either 





approves the accounting, or


arranges to have the accounting restated and resubmitted.





Note:  Legal issues and discrepancies that cannot be resolved are referred to the Regional Counsel. 





Reference:  For information on accounting approvals, see 


M21-1MR, Part XI, 3.F.�
�
  


�
2.  Responsibilities of the Legal Instruments Examiner (LIE)


 


Introduction�
This topic contains information on the responsibilities of the LIE with respect to accountings.�
�
 


a.  Duties of the LIE Regarding Accountings�
When a fiduciary is required to submit an accounting, the LIE must complete the following duties:





perform a timely and comprehensive analysis of the accounting, including balances, income, expenditures, fees, investments, commissions, and adequacy of protection, and take necessary corrective actions when appropriate


prepare the accounting for court-appointed fiduciaries when VA is attorney-of-record and the fiduciary is unable to give such accounting 


give final VA approval of accountings received from fiduciaries except those accountings showing any of the following conditions:


a major accounting deficiency which the fiduciary will not resolve and which requires personal contact to resolve


a possibility of embezzlement or misappropriation


excessive attorney fees


excessive fiduciary commissions when an adjustment cannot be effected by communication with the fiduciary, and


illegal or questionable investments, and


ensure 


the adequacy of surety bonds, requesting additional security when indicated, and


that the estate is protected by a properly restricted account, if applicable. 





Note:  The LIE may assist other fiduciaries in preparing accountings when asked.�
�
 


�
Section B


General Guidelines for Protecting Beneficiary Funds


Overview





In this Section�
This section contains the following topics:�
�



Topic�
Topic Name�
See Page�
�
3�
Protecting Department of Veterans Affairs (VA) and Private Source Funds�
3-B-2�
�
4�
Investment Policy for VA Income and Estates �
3-B-4�
�
5�
Investments by Legal Custodians and Court-appointed Fiduciaries �
3-B-6�
�
6�
Insurance Investments�
3-B-9�
�
   


�
3.  Protecting Department of Veterans Affairs (VA) and Private Source Funds


 


Introduction�
This topic contains information on the responsibilities of fiduciary program personnel for the review and protection of Department of Veterans Affairs (VA) and non-VA funds.  It includes information on





VA policy regarding the review of fund usage and protection of VA funds 


the mismanagement of funds by fiduciaries


estate administration expenses


presumption as to use of VA funds, and


when presumption as to use of VA funds is not in order.  �
�
 


a.  General Policy Regarding Fund Protection �
The Veterans Service Center Manager (VSCM) is authorized to take all appropriate steps to protect the Department of Veterans Affairs (VA) funds, including the forwarding of requests to the Regional Counsel for legal proceedings.  





VA is authorized to review a beneficiary’s total estate.  For this reason, fiduciary personnel must review a fiduciary’s management of both VA and non-VA funds.�
�
 


b.  VSCM Responsibilities Regarding the Mismanage-ment of Funds �
When non-VA funds are mismanaged by court-appointed fiduciaries, the VSCM must request that the Regional Counsel advise the court of this fact, formally if necessary.  In addition, the VSCM may initiate action to suspend VA benefit payments or establish a successor fiduciary, if appropriate.  





In cases of mismanagement by a Federal fiduciary, fiduciary personnel must consider all options to resolve the problem, including the appointment of a successor fiduciary. �
�
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c.  Policy Regarding Presumption as to Use�
Congress intended VA benefits to be used for the care and maintenance of the beneficiary and any dependents.  When VA funds are commingled, determining whether the VA funds remain or were spent is usually a question of fact.  





If there is no factual evidence to indicate otherwise, VA benefits are presumed to have been spent before other funds, including Social Security and inherited funds.  Inherited funds are not considered VA funds, even though they may have been originally paid to a beneficiary by VA.�
�
  


d.  Estate Administration Expenses�
When a court-appointed fiduciary is managing both VA and non-VA funds, the expenses of administering the funds are presumed to have been paid proportionately from each fund.





VA funds may not be presumed paid for the management of non-VA funds.�
�
 


e.  When Presumption as to Use Is Not in Order�
The presumption that VA funds were used first must not be made when 





to do so would preclude or limit VA intervention in cases of fiduciary misconduct, or 


excessive fees are claimed.





Note:  This applies unless the excessive fees pertained only to non-VA funds and the matter has been referred to the court.





Questions pertaining to the payment of debts incurred prior to the appointment of the fiduciary or matters concerning nonassignability or exempt status of VA benefits, as per 38 U.S.C. 5301, should be referred to the Regional Counsel for legal opinion. �
�
 


�
4.  Investment Policy for VA Income and Estates


 


Introduction�
This topic contains policy information regarding the investment of VA income and/or estates.  It includes information on





the general policy regarding investments


responsibilities of the VSCM for determining the legality and prudence of investments, and


requirements for ensuring that investments are prudent.  �
�
 


a.  Policy for Investment of VA Funds�
Generally, VA benefits are to be used to promote the welfare and best interest of the beneficiary.  VA funds may be invested when funds are not immediately needed to maintain the beneficiary.  In the case of 





minor beneficiaries, VA policy is to 


encourage saving any surplus VA funds for education of the beneficiary, and


ensure that accrued funds are also readily available for medical or other emergency needs, and


adult beneficiaries, VA policy is to use VA benefits generously for the current needs and comforts of the beneficiary, to the extent that the funds can be used effectively.





Investments should be maintained separately for each beneficiary whose VA benefits are paid to a legal custodian or individual court-appointed fiduciary. �
�
 


b.  VSCM Responsibilities for Determining Legality and Prudence of Investments �
The VSCM must review and, to the extent possible, determine the legality and prudence of investments involving VA income or estates.  When notice of a contemplated or actual illegal or imprudent investment comes to the attention of the VSCM, he/she must take immediate action to protect the beneficiary’s estate.





Any question as to the legality of an investment must be referred to the Regional Counsel for an opinion.   �
�
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c.  Requirements for Ensuring Prudent Investments�
The requirements for ensuring the prudence and security of investments are listed below.





An investment is considered prudent if it is in an interest or dividend-paying account in a Federally insured institution or, in court-appointed cases, in securities issued or guaranteed by the United States.  Investment of VA funds in State insured accounts should be considered only as a last resort. 


The fiduciary should be asked to split the savings into two or more institutions if 


VA assets are in savings or other interest bearing accounts, and 


the insuring agency or entity will not insure them in one institution up to the full amount of the VA principal.


Investing VA funds in an account that requires a penalty or loss of interest if funds are withdrawn before a specified date is permitted.  However, if circumstances exist that make premature withdrawal of these funds likely, the fiduciary should consider investing in two or more smaller accounts, any one of which could be liquidated without affecting loss of interest to the other account(s). �
�
 


�
5.  Investments by Legal Custodians and Court-Appointed Fiduciaries


 


Introduction�
This topic contains information on the policies for investments by legal custodians and court-appointed fiduciaries.  It includes





general policy information on investments by 


legal custodians, and


court-appointed fiduciaries, and


the policy for investing in real estate and mortgages.�
�
 


a.  Investments by Legal Custodians�
Under 38 CFR 13.103, VA benefits paid to legal custodians on behalf of a beneficiary may be invested only in 





U.S. Savings Bonds


pre-need burial trusts, or


interest or dividend-paying accounts which are state or federally insured.  





Note:  Legal custodians may not invest funds in real estate.





Reference:  For more information on real estate investment restrictions, see M21-1MR, Part XI, 2.E.29.c.�
�
 


b.  Registration of Accounts Established by Legal Custodians�
Investment accounts, which are established by legal custodians on behalf of a beneficiary, must be registered as outlined below.





Savings Bonds:  (Beneficiary’s Name), (Social Security Number), under custodianship by designation of VA.


Savings Accounts:  (Beneficiary’s Name), by (Legal Custodian’s Name), Legal Custodian.�
�
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c.  Standards for Investments by Court-Appointed Fiduciaries�
Fiduciary personnel must inform court-appointed fiduciaries of the standards for investment at the time of the initial appointment of the fiduciary.





Generally, a long-term yield is less desirable than 





safety


assured income


stability of principal, and


ready convertibility of funds for


emergencies


educational expenses, and


other requirements, such as recreation or vacation expenses.     �
�



d.  Court Authorization of Investments by Court-Appointed Fiduciaries�
The table below outlines the actions to be taken when court authorization for investments is, and is not, required.  �
�



If court authorization for investments …�
Then …�
�
is required �
the VSCM makes a prompt referral to the Regional Counsel, and


the supervising court determines the legality and prudence of the investment.





As a direct party of interest in a court proceeding involving VA assets, VA has the duty of making 





the court aware of investments that are illegal or considered to be imprudent by VA standards, and


objections when indicated.     �
�
is not required�
the VSCM should advise the fiduciary in a timely manner of anticipated expenses which, in turn, should influence the type of investment.�
�
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e.  Determining the Prudence of Investments by Court-Appointed Fiduciaries�
A special problem exists in determining the prudence of other investments, such as common trusts, mutual funds, and stocks.  These investments are not necessarily speculative.  Properly managed, they have a definite place in the investment field.  





However, to be advantageous, this kind of investment, because of market fluctuations and management costs, must continue over a considerable period of time.  Early liquidation of these types of investments, even for emergency needs, can result not only in a loss of earnings, but of principal as well.





The VSCM should consult with the Regional Counsel before approving or disapproving new or less traditional types of investments.  �
�



f.  Investments in Real Estate and Mortgages by Court-Appointed Fiduciaries�
When a court-appointed fiduciary invests in real estate or mortgages, the VSCM must obtain all documentation necessary to determine that the 





investment is proper and does not involve self-interest of the fiduciary


security is adequate


deed, mortgage, or other lien instrument properly bears the beneficiary’s name, and


deed is filed and recorded.





Questions concerning issues such as adequacy or recording must be referred to the Regional Counsel.�
�
 


�
6.  Insurance Investments


 


Introduction�
This topic contains guidelines for review of insurance investments, such as





life insurance, and


insurance on educational policies. �
�
 


a.  Life Insurance as an Investment �
The VSCM must distinguish between 





life insurance as an investment for surplus VA funds, and


life insurance to provide protection to the adult’s dependents or immediate family.





The table below contains information on approving the payment of life insurance premiums. �
�



The payment of insurance premiums …�
When …�
�
must not be approved�
the life insurance is being used as an investment for surplus funds, and 


it is not authorized by State law.





Note:  Even if authorized by State law, approval should not be given if surrender of the policy and reinvestment would be financially disadvantageous to the beneficiary. �
�
may be approved�
the premiums are for an adult beneficiary on policies in existence prior to the appointment of a fiduciary, unless such payments 





are prohibited by State law, or 


will deprive the adult beneficiary or his/her dependents of comforts and necessities.�
�
 


Continued on next page


�
�styleref "Map Title"�6.  Insurance Investments�, Continued





b. VA and SGLI as a Protection�
Encourage VA and Servicemen’s Group Life Insurance (SGLI) policies as a protection for a veteran’s dependents to the extent that premium payments will not 





cause hardship to the veteran or his/her dependents, or 


deprive them of reasonable comforts.  





The premiums on other policies, which may be obtained after a determination of incompetency, are usually cost-prohibitive.    �
�
 


c.  Insurance Premiums on Educational Policies for Minors �
In cases of minors, payment of insurance premiums on educational policies in existence, when brought to the attention of VA, should be approved when all of the following conditions are met:





no hardship to the minor is created by reason of such payment


the beneficiary of the policy is the minor’s estate


the policy is for a fixed period, and


the policy matures during the minority of the beneficiary. �
�
 


�
Section C


Requiring and Securing Accountings


Overview





In this Section�
This section contains the following topics:�
�



Topic�
Topic Name�
See Page�
�
7�
Circumstances in Which an Accounting Is Required�
3-C-2�
�
8�
Accounting Frequency�
3-C-5�
�
9�
Forms for Reporting Accountings  �
3-C-6�
�
10�
Accounting Call Letters �
3-C-7�
�
11�
Account Books�
3-C-8�
�
12�
Policies for Securing Accountings�
3-C-9�
�
13�
Accounting Certification�
3-C-11�
�
14�
Requirements for Estate Verification�
3-C-12�
�
15�
Waiving Accountings �
3-C-15�
�
 


�
7.  Circumstances in Which an Accounting Is Required


  


Introduction�
This topic contains information on 





the criteria for requiring an accounting 


in cases involving a minor


from a court-appointed fiduciary, and 


from a Federal fiduciary, and


exceptions to the criteria for requiring an accounting from a Federal fiduciary.�
�
  


a.  Court-Appointed Fiduciaries�
Accountings are required from all fiduciaries certified as court-appointed in accordance with 38 CFR 13.104.  The Legal Instruments Examiner (LIE), as well as the Field Examiner (FE), should be on the alert for instances in which a court-appointed fiduciary could be by-passed in favor of a Federal fiduciary.





Note:  The appointment of a Federal fiduciary should be seriously considered if


no estate or only a small estate exists, and


the total amount of the Department of Veterans Affairs (VA) award paid to the fiduciary goes toward the cost of the care, maintenance, and incidentals (personal funds) for the beneficiary.�
�
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b.  Federal Fiduciaries�
Accountings are required when benefits are paid to a Federal fiduciary and any of the conditions listed below apply. 





The beneficiary has a VA estate of $10,000 or more.


The beneficiary has anticipated annual VA benefits equal to or in excess of the amount paid a single, 100 percent service-connected veteran.


A corporate surety bond is required.


It cannot be reasonably ascertained by personal contact or other means that VA benefits are properly administered.


The fiduciary relationship is or appears to be violated.


Escheat or General Post Fund is a factor.


Commissions have been authorized for a Federal fiduciary.  





The Veterans Service Center Manager (VSCM) may require periodic accountings when determined necessary to protect the beneficiary’s interests.





Exceptions:  Accountings are required as listed above unless the situation meets one of the itemized exceptions listed in M21-1MR, Part XI, 3.C.7.d.





References:  For information on 


surety bonds, see M21-1MR, Part XI, 3.E, and


commissions for Federal fiduciaries, see M21-1MR, Part XI, 2.E.30. �
�
 


c.  Accountings Affecting Minors�
Ordinarily accountings are not obtained in the case of a minor because of the small amounts of funds payable.





Reference:  For information on the requirements in situations when an accounting is required, see M21-1MR, Part XI, 2.I.52.b.�
�
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d.  Exceptions to the Accounting Requirements for Federal Fiduciaries�
The table below describes the only exceptions to the accounting requirements outlined in M21-1MR, Part XI, 3.C.7.b for Federal fiduciaries. �
�



If the situation involves …�
Then an accounting …�
�
fiduciaries for institutionalized beneficiaries�
may not be required from a Federal fiduciary receiving benefits for a beneficiary institutionalized at a non-VA facility when the costs of care, maintenance, and personal use funds equal or exceed the VA award, provided there is no VA estate in excess of $10,000.  





This includes fiduciaries for 100 percent service-connected veterans.





Note:  This decision is at the discretion of the VSCM.�
�
a spouse payee�
is not required unless there are unusual circumstances or there appears to be a possibility of misappropriation of VA benefits.�
�
a chief officer of a federal institution�
is not required if the officer is receiving VA benefits in a fiduciary capacity.�
�
foreign fiduciaries�
need not be required in cases in which the fiduciary and beneficiary permanently reside in a jurisdiction other than





a State of the United States


the District of Columbia


the Commonwealth of Puerto Rico, or


the Republic of the Philippines.





Note:  This decision is at the discretion of the VSCM, under the authority of 38 CFR 13.104(b).�
�



�
8.  Accounting Frequency


 


Introduction�
This topic contains information regarding the frequency requirements for accountings from various types of fiduciaries.  �
�
 


a.  Court-Appointed Fiduciary�
Accountings from court-appointed fiduciaries are obtained periodically to coincide with State law.  However, VA requires and audits an accounting from the fiduciary at least every three years per 38 CFR 13.104(a).  �
�



b.  Federal Fiduciaries�
When accountings are required on a continuing basis, the accounting period for Federal fiduciaries should be scheduled at regular intervals, usually annually.  





In favorable circumstances, these intervals may be as long as three years.�
�



�
9.  Forms for Reporting Accountings


 


Introduction�
This topic contains information on the required forms and acceptable formats for the submission of accountings from fiduciaries.  It includes information on 





acceptable forms for court-appointed fiduciaries


acceptable forms for Federal fiduciaries, and


the requirement for a separate statement for each beneficiary. �
�
 


a.  Acceptable Forms for Court-Appointed Fiduciaries�
Court-appointed fiduciaries may submit accountings on any one of the following three forms:





VA Form 21-4706, Annual-Final Report and Accounting 


VA Form 21-4706c, Court Appointed Fiduciary’s Account, or 


a standard State court form.





Where statewide forms have not been adopted and VA forms cannot be used, the VSCM requests that the Regional Counsel contact the courts and the local bar association for the purpose of adopting acceptable standard forms.�
�



b.  Acceptable Forms for Federal Fiduciaries


�
VA Form 21-4706b, Federal Fiduciary’s Account is used for accountings submitted by Federal fiduciaries.  Use only the June 2000 or later version.  





If the fiduciary also serves as a court-appointed fiduciary and files periodic accountings with the court, the accounting prepared for the court may be accepted.�
�



c.  Separate Statement for Each Beneficiary�
Accountings should contain a separate statement of receipts and expenditures for each beneficiary.  These separate statements may be included either on the same form or on separate forms.





The Regional Counsel may provide legal services if fees, commissions, or court costs would increase with separate accountings and would impose an undue burden on the beneficiaries’ estates.





Note:  The Regional Counsel decides whether to provide legal assistance.�
�
 


�
10.  Accounting Call Letters 


 


Introduction�
This topic provides information on Fiduciary Beneficiary System (FBS) accounting call letters.�
�
 


a.  FBS Call Letters�
Use accounting call letters, produced automatically by the Fiduciary Beneficiary System (FBS) and generated between 35 and 65 days prior to the accounting period, to remind fiduciaries that an accounting will be due.  Letters can be generated earlier or later, as needed.�
�



b.  When Call Letters Are Not Required�
Accounting call letters need not be requested in cases involving fiduciaries who maintain an adequate diary system for submitting accountings.  Use the FBS monthly Account Due Listing to maintain control for receipt of these accountings.�
�
  


c.  Follow-Up Call Letters�
FBS generates a follow-up accounting call letter 35-65 days after the end of the accounting period if the accounting has not been received.  Individual letters may be prepared at local option.





In some instances, it may be appropriate to send individually prepared letters advising that, if the required accounting is not received within a specific timeframe, benefits may be suspended and/or action may be initiated to remove the fiduciary.  Such action may be appropriate when 





a fiduciary is habitually delinquent in filing accountings, or 


there is indication of fraud or abuse. 





Note:  Letters should not threaten action that cannot or will not be taken.�
�
  


�
11.  Account Books





a.  Furnishing Account Books�
Furnishing VA Form 21-4718, Account Book to fiduciaries who are required to account is at the discretion of the VSCM.  The books may be furnished by the FE upon the initial appointment or certification, and thereafter, they may be forwarded with the accounting call letter.





Note:  VA Form 21-4718 submitted with accountings are returned to the fiduciary when no longer required.�
�
 


�
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12.  Policies for Securing Accountings 


 


Introduction�
This topic contains information on policies for securing an accounting when the accounting is delinquent.�
�



a.  Assistance from the FE �
The FE should be asked to obtain an overdue accounting if a field examination is pending.  





An unscheduled field examination may be requested at any time as circumstances dictate.�
�



b.  Follow-Up Action on Delinquent Accountings�
Appropriate follow-up action by letter, telephone, or personal contact is taken to assure timely submission of accountings.  If no accounting is received, without excusable delay, within 120 days from the end of the accounting period, refer to the following table for appropriate action.�
�



If the case involves …�
Then …�
�
a court-appointed fiduciary�
the matter should be referred to the Regional Counsel.�
�
a Federal fiduciary�
the case is referred to a FE or the Inspector General, as appropriate.�
�
 


c.  Documentation Requirement for Securing Accounts�
All actions to call and/or secure an accounting must be documented in the principal guardianship folder (PGF) by including 





a copy of the correspondence


a report of telephone contact, or


an entry on VA Form 21-3045, Estate Action Record. �
�
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Policies for Securing Accountings, continued








d.  Scheduling Subsequent Accountings�
Subsequent accountings should be scheduled on the same date of the year as the original accounting due date, though this date may be altered as outlined in the table below, if circumstances dictate. �
�
 


If the fiduciary is a …�
Then the accounting due date …�
�
Federal fiduciary�
can be altered by concurrence of the VSCM. �
�
court-appointed fiduciary�
is dictated by the court of jurisdiction, and


can only be changed by court order.�
�



e.  Final Accountings�
An immediate request must be made for final accountings and appropriate follow-up measures must be taken, as outlined in M21-1MR, Part XI, 


3.C.12.a-d, in any instance 





that involves recognition of a successor fiduciary when the former fiduciary was required to account, or


in which there is indication that the fiduciary being removed may have misappropriated VA benefits, or


in which the beneficiary has died and the potential for escheat exists.�


Reference:  For more information on determining if escheat is in order, see


M21-1MR, Part XI, 4.D.15.d.  �
�
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�
13.  Accounting Certification





a.  Account Certification�
The VSCM must take appropriate action to ensure that all accountings of court-appointed fiduciaries are filed with the court when an accounting is required by State law. 





The table below describes what action to take for accounting certification. �
�



When the accounting is …�
VA must …�
�
filed by court-appointed fiduciaries�
ensure that the copy received by VA has been certified by the proper court official as a true copy of the accounting filed with the court.�
�
submitted to VA by court-appointed fiduciaries for review prior to filing with the court�
review the accounting and make appropriate referrals


retain a copy of the accounting in the PGF pending receipt of a copy that contains the court’s certification that the document has been filed and the date filed, and


use the FBS Miscellaneous Due List or other diary system to maintain control for receipt of the file marked copy of the accounting.�
�
filed by a court-appointed fiduciary who is not required by court or state law to file the accounting with the court�
ensure that the accounting is certified by the appropriate custodian of the record as a true copy of the accounting.





Note:  This only applies in exceptional cases.�
�



Note:  Certification by a VA employee that he/she obtained the copy directly from the court is acceptable in lieu of the court’s certification.  Certification must contain 


a statement that the employee is certifying that the document was obtained directly from the court, and


the employee’s signature, title, and date.   �
�



�
14. Requirements for Estate Verification


 


Introduction�
This topic contains information on the requirements for the reporting of VA and non-VA estate funds.  It includes information on verifying





balances on deposit, and


securities.�
�
 


a.  Verification of Balance on Deposit�
Individual fiduciaries who are required to account must furnish verification of VA and non-VA estate funds on deposit in banks and other financial institutions at the close of the accounting period.





Use VA Form 21-4718a, Certification of Funds on Deposit and Authorization to Disclose Financial Records including a bank stamp or seal as indicated on the form.  Although VA Form 21-4718a is preferred, original bank statements or letters of verification authenticated with a bank stamp or seal, may be accepted if the required information is included.  The original, unaltered document must be of record in the PGF. 





Verification need not be furnished by corporate fiduciaries if the statement of account reflects the type of deposit and earnings.





Note:  Use only April 2000 or subsequent versions of VA Form 21-4718a.�
�
 


b.  Verification of Securities�
At the close of the accounting period, verification of securities, such as savings bonds or stocks, purchased with VA funds must be obtained from fiduciaries required to account.  





Verification need not be furnished by corporate fiduciaries if the statement of accounting adequately reflects the securities.�
�
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c.  Forms for Use by Fiduciaries for Reporting Securities �
The table below lists the appropriate forms that should be used by various types of fiduciaries to report securities.�
�



If the fiduciary is a ...�
Then the fiduciary may ...�
�
court-appointed fiduciary�
complete the appropriate sections of 


VA Form 21-4706, or 


VA Form 21-4706c, or


use any other format that is accepted by the court.�
�
Federal fiduciary�
use the certifications in Sections II and III of VA Form 21-4706b. 





In addition to completing Section II, the fiduciary’s 





first accounting must include photocopies of 


any U.S. Savings Bonds purchased with VA funds, and 


any prepaid burial agreement, and


subsequent accountings must include photocopies of any new bonds purchased and any new prepaid burial agreements entered since the last accounting.





Note:  In any instance where a Federal fiduciary has invested a beneficiary’s funds in U.S. Savings Bonds, the PGF must contain photocopies of each bond.�
�
fiduciary who does not account on a VA Accounting Form (21-4706, 21-4706b, or 21-4706c)�
use VA Form 21-4709, Certificate As To Securities, for this purpose. �
�
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d.  Pre-Need Burial Contract�
The only other investment a legal custodian is authorized to purchase with VA funds is a pre-need burial contract which 





should be listed in Section III of VA Form 21-4706b, and 


verified by a copy of the contract.�
�
 


�
15.  Waiving Accountings





a.  Circumstances in Which Accountings May Be Waived�
Accountings may be waived in certain circumstances.  Notify the fiduciary and any supervisory court that an accounting does not need to be furnished to VA if





the only VA payment is an annual insurance dividend, or 


VA payments are temporarily being withheld, and


the accounting shows that the residual VA estate has been depleted.





Once VA payments are resumed, notify the fiduciary and any supervisory court that the accountings are again required.


 


Note:  Normally the PGF is retained and personal contacts continued during this period.�
�



�
Section D


Accounting Analysis


Overview





In this Section�
This section contains the following topics:�
�



Topic�
Topic Name�
See Page�
�
16�
Overview of an Accounting Analysis�
3-D-2�
�
17�
Verifying Income and Expenditures�
3-D-5�
�
18�
Examining Commissions and Fees�
3-D-8�
�
19�
Reviewing Investments, Bonds, and Estate Administration�
3-D-10�
�
20�
Independent Verification of Deposits�
3-D-13�
�
21�
“Red Flag” Indicators�
3-D-16�
�
   


�
16.  Overview of an Accounting Analysis





Introduction�
This topic contains information on 





processing the accounting once it is received


determining timeliness of the accounting


elements of an accounting analysis


ensuring the 


completeness of an accounting, and 


signature of the fiduciary, and


comparing the accounting with other pertinent documents.  �
�
 


a.  Processing the Accounting upon Receipt �
As soon as practical after the accounting is received





the accounting is date-stamped as received in the Veterans Service Center (VSC)


a work process record is established in the Fiduciary Beneficiary System (FBS)


the accounting is attached to the principal guardianship folder (PGF), and


the documents are forwarded to the Legal Instruments Examiner (LIE) with the PGF for analysis.�
�



b.  Computing Timeliness�
The date the accounting was received in the VSC is the beginning date for computing timeliness.  The completed date is either the date that the 





fiduciary is notified that an accounting is unacceptable and is requested to provide clarification and/or restate the accounting, or 


accounting is approved.





Note:  Upon receipt of the restated accounting


it is date-stamped


a new Work Process record is established, and


it is treated as a new accounting. �
�
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c.  Elements for Analysis�
The accounting analysis should include, but not be limited to, review of the elements listed in the table below.  





Note:  The table also provides references for where to find more information on each element.�
�
 


Element(s) of Analysis�
Reference �
�
Completeness of the accounting, and 


the signature of the fiduciary�
See M21-1MR, Part XI, 3.D.16.d.�
�
Supporting documentation�
See M21-1MR, Part XI, 3.D.16.e.�
�
Account balances and mathematical accuracy


income, and


expenditures, including unusual or inappropriate expenditures�
See M21-1MR, Part XI, 3.D.17.�
�
Fiduciary commissions and fees, and


attorney fees�
See M21-1MR, Part X, 3.D.18.�
�
Investments


verification of assets


surety bonds, and


overall estate administration �
See M21-1MR, Part X, 3.D.19.�
�
Independent verification of deposits�
See M21-1MR, Part XI, 3.D.20.�
�
“Red Flag” Indicators�
See M21-1MR, Part XI, 3.D.21.�
�
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d. Completeness of the Accounting and Signature of the Fiduciary�
Accountings must be complete, signed by the fiduciary and the signature must be properly attested to.  If an accounting is received which is incomplete or is without the fiduciary’s signature attesting to the statements made within the accounting





do not review the accounting


cancel any pending work process record


return the accounting with a request for a complete and/or properly signed, certified copy of the accounting, and


treat the case as though no accounting had been received, taking all appropriate follow-up action.





Note:  Use the FBS Miscellaneous Due List or other diary system to maintain control for receipt of signed accountings.  All actions must be documented on VA Form 21-3045, Estate Action Record.�
�



e.  Comparison of the Accounting with Other Supporting Documentation �
The current accounting should be compared with pertinent documents in the PGF, such as





VA Form 21-4716a, Adult Beneficiary-Field Examination Request and Report


VA Form 21-4707, Estate Summary


court orders authorizing expenditure of funds, and


Department of Veterans Affairs (VA) letters that 


establish allowances 


authorize changes in previously established recurrent allowances, and/or


authorize the one-time expenditure of funds.�
�
  


�
17.  Verifying Income and Expenditures


 


Introduction�
This topic contains information on the responsibilities of the LIE with respect to verification of income and expenditures.  It includes information on 





verifying 


account balances


mathematical accuracy


income, and 


expenditures, and


reviewing any unusual or inappropriate expenditures and taking necessary action, when appropriate. �
�
 


a.  Verifying Account Balances �
The LIE is responsible for confirming that the current accounting beginning balance and the final balance on the preceding accounting are in agreement. 





Discrepancies must be resolved.





The table below outlines the verification requirements for first accounting submissions by court-appointed and Federal fiduciaries. �
�
 


If the accounting is the first accounting for a ...�
Then the beginning balance on the current accounting must be ...�
�
court-appointed fiduciary�
the same as the inventory balance.�
�
Federal fiduciary�
the same as the estate value verified by the Field Examiner (FE) at the time of the initial appointment. �
�



b.  Verifying Mathematical Accuracy �
In addition to verifying account balances, the LIE must perform an independent computation of all the figures submitted on the accounting to verify the balances shown.





Simple accounting errors, such as failure to credit bank interest or simple errors in addition, are noted and the fiduciary informed so that the errors may be corrected on the next accounting.





Note:  Major discrepancies are cause for the account to not be approved�
�
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c.  Verifying Income�
To the extent possible, the LIE must verify that all income is accounted for.  A review of income should include





VA income


all other known monthly income, such as Social Security or private retirement income, and


interest income.�
�
 


d.  Reviewing and Verifying Expenditures�
All expenditures must be thoroughly reviewed.  The LIE, or other individuals, who review accountings, should be alert to indicators of potential fraud.  If such indicators cannot be satisfactorily explained by available means, the LIE must request copies of pertinent receipts, canceled checks, or other documentation to verify the expenditures in question.





Abrupt changes in amounts or schedules of disbursements must be questioned.  Such changes may include those listed below.





Increases in room and board or personal spending allowances.               Were they authorized? Are they justified?  Can the beneficiary afford them?


Increases or other changes in dependency allowance.                             Were they authorized?  Are they appropriate?  Can the beneficiary afford them?  Do these changes indicate a change in the status of the beneficiary’s dependents that must be reported?  





If increases were not authorized, the LIE must inform the fiduciary that future increases must have prior approval.





Reference:  For information on potential indicators of fraud, see M21-1MR, Part XI, 3.D.21.�
�



Continued on next page


�
�styleref "Map Title"�17.  Verifying Income and Expenditures�, Continued





e.  Unusual or Inappropriate


Expenditures�
Question any expenditures that may seem unusual or inappropriate, such as





the purchase of an automobile for an unlicensed beneficiary


expenditures for improvements to any structure or other property not owned by the beneficiary


medical payments for a service-connected veteran, or


administrative expenses that should be included in fiduciary fees or commissions.





Such expenses might warrant the





filing of an exception with the court, or


the scheduling of a field examination for clarification.





Note:  Even after approving an account, the LIE must refer large or unusual expenses to a FE to be verified during the next regularly scheduled field examination.�
�
   


�
18.  Examining Commissions and Fees


 


Introduction�
This topic contains information on the responsibilities of the LIE for reviewing





commissions and fees for court-appointed fiduciaries


commissions for 


Federal fiduciaries, and


fiduciaries who are attorneys, and


attorney fees. �
�
 


a.  General Policy Regarding Analysis of Fiduciary Commissions and Fees�
The LIE must analyze all commissions and fees paid to any court-appointed or Federal fiduciary.  �
�
 


b.  Commissions and Fees for Court-Appointed Fiduciaries�
For court-appointed fiduciaries, the LIE must review the amount of commissions and allowances to ensure that they do not exceed the amounts customarily acceptable within the courts’ jurisdiction.  Commissions that exceed these acceptable amounts must be supported by documentation of any extraordinary services, per 38 CFR 13.100c and 38 CFR 13.100d. 





No payment for this type of service is approved if the commissions or allowances are determined to be illegal or inequitable.  The LIE must immediately take action to negotiate a





reduction of the fee if it is determined to be inequitable, or


return of the fee if it is determined to be illegal.





Action must be taken at the time the accounting is audited or whenever concerns are raised about such an expenditure or claim for such an expenditure.  When satisfactory arrangements cannot be made, the case must be referred to the Regional Counsel.�
�
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c.  Commissions for Federal Fiduciaries�
The LIE must review all commissions charged by a Federal fiduciary to ensure that the commissions were properly authorized and that the charges do not exceed the agreed upon percentage.  No payment for a commission is approved if the charges exceed the percentage authorized by the Veterans Service Center Manager (VSCM).





The LIE must take action to obtain a return of the portion of the fee that is in excess of the approved commission.  Such action could include referral to a FE for possible appointment of a successor fiduciary.





In no instance will a commission in excess of four percent be approved, per 38 CFR 13.64(b).�
�



d.  Fees for Fiduciaries Who Are Attorneys�
Fiduciaries who are attorneys should not use their attorney fee schedule when charging for duties performed as a fiduciary.  Any activity that does not require a licensed attorney should not be billed at attorney rates.  The LIE must question such charges and refer issues that cannot be resolved to the Regional Counsel.�
�



e.  Reviewing Attorney Fees�
Attorney fees generally apply only in cases involving court-appointed fiduciaries.  There will be instances, however, when a Federal fiduciary will be authorized to pay fees for an attorney’s services that are required to represent a beneficiary in a civil or criminal matter.  





Fees charged must be reviewed to ensure that they are equitable in relation to the services performed and that activities that do not require a licensed attorney are not charged at attorney rates.  





Immediately upon detection of cases involving apparent illegal or excessive attorney fees, the LIE must refer the matter to the Regional Counsel to take any action that may be appropriate to effect the reduction or recovery of the amount in question, as per 38 CFR 13.100c.�
�
  


�
19.  Reviewing Investments, Bonds, and Estate Administration


 


Introduction�
This topic contains information on the responsibilities of the LIE for 





examining


investments


surety bonds, and


verification of assets, and


reviewing various aspects of estate administration.�
�
 


a.  Examining Investments�
The LIE must examine the accounting for any indication that the beneficiary’s VA funds have been used to make investments.  Where investments are made, the LIE must take action to determine the legality and prudence of the investment.





Note:  The case must be referred to the Regional Counsel if there is any question as to the legality of an investment, per 38 CFR 13.106.�
�
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b.  Verification of Assets�
The LIE must ensure that all funds on deposit in interest or dividend-paying accounts are State or Federally insured and are verified.  U.S. Savings Bonds and other securities purchased with VA funds must also be verified.  This review should include, but not be limited to





verifying the existence of all funds reported 


ensuring that bank verifications contain the bank’s seal or stamp and do not have signs of alteration


verifying that accounts are properly titled to reflect ownership by the beneficiary, per 38 CFR 13.103  


ensuring that funds held in individual institutions do not exceed the amount which the insuring agency or entity will insure


verifying that all investments reported in the previous accounting or inventory are accounted for by checking such items as serial numbers on savings bonds to make sure they are the same as those previously reported, and�Note:  If they are not, determine if the accounting reflects interest received at the time of redemption.


ensuring that investments comply with requirements set out in 38 CFR 13.103 and 38 CFR 13.106.





Any discrepancies must be clarified and/or resolved prior to approval of an accounting. �
�
 


c.  Surety Bonds�
In all cases where a surety bond is in effect, the LIE must examine the bond and determine whether the amount is appropriate.  If any bond is found to be insufficient or excessive, the LIE must notify the fiduciary or the fiduciary’s attorney to make necessary adjustments.  Follow-up must be maintained for receipt of an increased or decreased bond.





Although the initial decision to require a surety bond lies with the FE, the LIE must re-evaluate the situation at the time of each accounting review.  The LIE must determine whether the situation has changed sufficiently to establish a need for protection of the estate and must take all appropriate action.





Reference:  For more information on surety bonds, see M21-1MR, Part XI, 3.E.�
�
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d.  Overall Review of Estate Administration �
All aspects of estate administration must be reviewed and necessary action taken in conjunction with the analysis of the accounting.  This includes





being alert to “Red Flag” indicators


adjusting fund allowances for the beneficiary


protecting insurance and other VA benefit rights, and


advising fiduciaries of other Federal and State benefits.�


Reference:  For information on other estate administration duties, see 


M21-1MR, Part XI, 4.C. �
�
 


�
20.  Independent Verification of Deposits


 


Introduction�
This topic contains information on circumstances in which VA may independently request that a financial institution verify information furnished by a fiduciary.  It includes information on 





the applicability of the independent verification policy


when to request independent verification


issues regarding the need for the authorization of the fiduciary in order for the financial institution to provide information to VA


procedures for requesting independent verification.   �
�
 


a.  Applicability of Independent Verification Policy to Fiduciaries�
VA may independently request that financial institutions verify information on a VA Form 21-4718a, Certificate of Funds on Deposit and Authorization to Disclose Financial Records furnished by a fiduciary.





All fiduciaries that are required to file accountings, with the exception of corporate fiduciaries (financial institutions), are subject to independent verification. �
�
 


b.  When to Request Independent Verification�
Requests for independent verification should not be used routinely.  These requests should only be submitted when





a certificate of balance on deposit


is part of a fiduciary accounting, and


does not appear to be authentic


information on a certificate does not appear to be correct, and/or


financial information on a certificate does not correspond with information on the accounting being audited.  �
�
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c.  Fiduciary Authorization Is Required�
A fiduciary authorization is required in order for the financial institution to provide financial information directly to VA.





VA Form 21-4718a includes information for the fiduciary about independent verification, along with an area for the fiduciary’s authorization. 





Financial institutions will not honor authorizations that are over 90 days old.  For this reason, it is essential that accountings be audited, certifications be reviewed, and action taken in a timely manner in order to implement independent verification in questionable cases.





Note:  Use only April 2000 or subsequent versions of VA Form 21-4718a.     �
�
 


d.  When Fiduciary Authorization Is Not Received�
When an accounting and certificate is received and the fiduciary has failed to sign the authorization portion





contact the fiduciary, and 


ask for the authorization.�
�
 


e.  When a Fiduciary Refuses to Provide Authorization�
If a fiduciary refuses to furnish the requested authorization, take the following actions:





do not make further attempts to secure the authorization, as VA cannot require a fiduciary to sign the authorization.


annotate the authorization part of the certificate to reflect the attempts made and the reason for non-receipt, and


process any questionable certifications using the tools available prior to implementation of independent verification, such as correspondence or a field examination request.�
�
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f.  Significance of a Fiduciary’s Authorization�
Do not object to an accounting or decline appointment of a potential fiduciary solely because of the absence of an authorization. 





The absence of an authorization should be viewed as





a “Red Flag” in the overall analysis, particularly when it strengthens another “Red Flag,” or 


not relevant if there is no basis for questions or objections.





Reference:  For more information on “Red Flags,” see M21-1MR, Part X, 3.D.21.�
�
 


g.  Procedure for Requesting an Independent Verification�
Follow the steps in the table below to request an independent verification of questionable information on a VA Form 21-4718a.�
�



Step�
Action�
�
1�
Request, by letter, that the financial institution verify the financial information.





Note:  The letter must specify the information in question so as to minimize the burden to the financial institution. �
�
2�
Attach the original VA Form 21-4718a to the letter, and


retain a copy of VA Form 21-4718a in the PGF. �
�
3�
Establish an appropriate diary, utilizing the Miscellaneous Due List in FBS, or other documented means, for receipt of the requested verification.�
�
  


�
21.  “Red Flag” Indicators


 


Introduction �
This topic contains





a definition of the term “Red Flag,” and


a listing of questions to which a positive response should raise concern regarding the conduct of the fiduciary, and


information regarding the fiduciary/victim profile.�
�
 


a.  Definition: “Red Flag”�
A “Red Flag” is an indicator of possible impropriety by a fiduciary.  Fiduciary personnel should be alert to these “Red Flags” at all times.�
�
 


b.  Questions that Should Raise Red Flag Indicators �
A positive answer to any of the questions listed below should raise concern that a fiduciary may be improperly managing or illegally using a beneficiary’s funds.





Did the fiduciary charge


fiduciary fees not authorized by VA?


higher fiduciary fees than authorized by VA?


for unauthorized services, such as counseling or representation in a disability claim?


additional fees for services already included in the basic fiduciary fee? �
�
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b.  Questions that Should Raise “Red Flag” Indicators (continued)�
Is there an indication that the fiduciary


is writing checks on the beneficiary’s account to third parties to pay the fiduciary’s bills?


has convinced bank officials to add the names of individuals who do not appear on the account as additional signatories and to process withdrawals of funds by those individuals?


writes checks payable to the beneficiary or to cash and processes them without the beneficiary’s signature?


writes an inordinate number of checks payable to cash? 


makes frequent ATM withdrawals?


has removed funds from the beneficiary’s burial trust?


is writing numerous or routine checks to himself/herself or to his/her spouse? 


Does review of the PGF or results of a field examination reflect


numerous complaints that bills are not being paid?


that a current accounting is seriously delinquent without justification?


Does review of the accounting reflect


the absence of necessary bank certification?


bank certifications submitted without seals or stamps?


bank certifications with signs of alteration?


serial numbers on savings bonds that are different from those reported on the last accounting?�
�
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b.  Questions that Should Raise “Red Flag” Indicators (continued)�
Does review of the accounting reflect


reported expenses rising much faster than normal inflation when a beneficiary’s circumstances have not changed?


frequent cash payments to the beneficiary in addition to routine periodic payments with no explanations provided?


payments of substantial amounts of spending money to a beneficiary who is hospitalized?


continued payment of room and board or nursing home care for a beneficiary who has been a long-term hospital patient?


establishment of burial trusts with multiple funeral homes for the same beneficiary?


major purchases made without prior authorization?


purchases of items obviously not for the beneficiary?


large “gifts” made from the estate with no prior authorization?


a legal custodian’s refusal to account for non-VA funds upon request?


a legal custodian’s refusal to furnish copies of U.S. Savings Bonds upon request?


Did the fiduciary continue to accept payments for a beneficiary later found to be deceased?


In addition to the questions asked above, did the fiduciary fail or refuse to sign the Independent Verification of Deposit part of VA Form 21-4718a?  �
�
 


c.  Fiduciary/ Victim Profile�
There is no indication that fiduciaries who commit fraud against VA beneficiaries share any common characteristics.  The victim of fiduciary fraud could be any beneficiary.  The LIE must be alert to possible irregularities with all accountings.�
�



�
Section E


Bonds and Withdrawal Agreements


Overview





In this Section�
This section contains the following topics:�
�



Topic�
Topic Name�
See Page�
�
22�
General Information on Surety Bonds�
3-E-2�
�
23�
Surety Bond Requirements for Federal Fiduciaries�
3-E-4�
�
24�
Surety Bond Requirements for Court-Appointed Fiduciaries�
3-E-8�
�
25�
Personal Surety for Court-Appointed Fiduciaries �
3-E-11�
�
26�
Withdrawal Agreements�
3-E-13�
�
27�
Initiating a Withdrawal Agreement�
3-E-15�
�
  


�
22.  General Information on Surety Bonds


 


Introduction�
This topic contains general information about surety bonds, including





a definition of the term surety bond


the purpose for requiring surety bonds


determining the adequacy of a bond amount 


beneficiary estate valuation for surety bond purposes


what to do when a bond amount is inadequate, and


what to do when a bond amount is excessive. �
�
 


a.  Definitions:  Corporate Surety Bond and Personal Surety Bond�
Corporate Surety Bond:


An agreement whereby an insurance company becomes liable for the performance of work or services provided by a fiduciary.  If the fiduciary does not fulfill his/her responsibilities, the surety company is financially liable. 





Personal Surety Bond:


An agreement whereby the fiduciary pledges personal assets as insurance against his/her actions in the performance of his/her fiduciary duties.  If the fiduciary does not fulfill his/her responsibilities, he/she becomes personally liable. �
�
 


b.  Purpose of Requiring a Surety Bond�
A surety bond is frequently needed to protect the estate of the beneficiary against mismanagement or abuse by the fiduciary.  �
�
 


c.  VA Policy for Determining the Adequacy of a Bond Amount�
Generally, the amount of the bond must be adequate to cover VA assets remaining in the estate of the beneficiary plus the anticipated annual income from the Department of Veterans Affairs (VA) benefits. 





Reference:  For information on calculating the value of a beneficiary’s estate, see M21-1MR, Part XI, 3.E.22.d.�
�
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d.  Estate Valuation for Surety Bond Purposes�
The beneficiary’s assets must be calculated in order to determine the true value of the estate at any given time.  Valuation requirements are listed below.





The current value of interest-bearing savings and checking accounts must be calculated or reported by the financial institution.


The initial cost of U.S. Savings Bonds, series EE, must be used to determine their original value.  That amount should be subtracted from the attained maturity value to determine the amount of increase in the estate value.


Until other factors show a need for an adjustment in the amount of the surety bond, cost or face value may be used for other types of securities.  In arriving at the amount of a new or additional surety bond, the actual value of the securities should be ascertained and taken into consideration.





Note:  Savings bonds registered under 38 CFR 13.103(b) do not need to be covered by the surety bond.  �
�
 


e.  When a Bond Amount Is Inadequate�
When the amount of a bond is inadequate under VA policy, the fiduciary must be required to provide an adequate bond.  





If, after attempted corrective action including a field examination visit, the fiduciary fails to provide a sufficient bond, the matter should be referred to the Regional Counsel for appropriate action.�
�



f.  When a Bond Amount Is Excessive�
When the amount of a corporate surety bond is substantially greater than the combined existing estate and anticipated annual income, the fiduciary should be asked to decrease the amount of the bond only if 





there will be a significant decrease in the bond premiums, and 


local law and procedures allow such an action.





If a fiduciary fails to do so upon request, the matter should be referred to a Field Examiner (FE) or the Regional Counsel for appropriate action.�
�



�
23.  Surety Bond Requirements for Federal Fiduciaries


 


Introduction�
This topic contains information on the requirements for surety bonds from Federal fiduciaries.  It includes 





general policy information


information on bond requirements for a


legal custodian


custodian-in-fact, and


institutional award payee


minimum criteria for a bond, and


issues involving a corporate surety bond and a change in principal Veterans Service Center Manager (VSCM).�
�
 


a.  General Policy for Requiring a Bond from a Federal Fiduciary �
If it is considered necessary to protect the interest of the beneficiary, the Veterans Service Center Manager (VSCM), under 38 CFR 13.105(a) is authorized to require a corporate surety bond from 





a legal custodian 


a custodian-in-fact, or 


an institutional award payee. 





Any such bond must be payable to the Secretary of Veterans Affairs for the use and benefit of the beneficiary.  Whenever a bond is necessary, the VSCM must require a periodic accounting.  





Note:  Not all accounting cases will require a bond.�
�
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23.  Surety Bond Requirements for Federal Fiduciaries








b.  Minimum Criteria for a Bond�
At a minimum, a Federal fiduciary’s bond must





be obtained from a bonding authority recognized in the state of jurisdiction, and


include the following:


the amount of the bond


the names of the fiduciary and beneficiary


the name of the bonding company, and


affirmation by the bonding company that they will pay.





Questions concerning the legality of a bond must be referred to the Regional Counsel.�
�



c.  Acceptable Documentation for Surety Bonds from Federal Fiduciaries �
The principal guardianship folder (PGF) must contain documentation to show evidence of adequate bond. 





Acceptable documentation consists of a certified copy of the corporate or personal surety bond signed by the fiduciary and authorized agent of the surety. 





Notes:  


If personal property is the basis for the surety bond, the FE must, at the time of the initial appointment, verify that


the property still exists


its value remains, and


the value is unencumbered in any other way.


The Legal Instruments Examiner (LIE) must review the worth of the personal surety at the time of each accounting.�
�
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23.  Surety Bond Requirements for Federal Fiduciaries, continued





d.  Default of a Surety Company�
If any surety company is placed in receivership or ceases to do business in a particular state, the VSCM must 





take the necessary action to have proper bonds substituted in Federal fiduciary cases, and 


refer the matter to the Regional Counsel for any other action that may be appropriate.�
�



e.  When There Is a Change in Principal VSCM�
When a VSCM transfers a PGF involving a Federal fiduciary with a corporate surety bond to another jurisdiction, the receiving VSCM must 





be advised of any adjustments or actions required on the bond, and


take any corrective action required.   �
�



f.  Bond Requirements for a Legal Custodian �
In legal custodian cases, the need for surety bonds to ensure the reasonable protection of the beneficiaries’ interests is more frequent than in other Federal fiduciary cases, particularly when the fiduciary relationship is for an indefinite period of time.  





Among the factors to consider when determining the need for a bond and the amount required for the adequate protection of the beneficiaries’ interests are the





relationship between the fiduciary and the beneficiary


extent to which the fiduciary has demonstrated a personal interest in the beneficiary


financial standing and general stability of the fiduciary


amount of funds in excess of anticipated needs, initially and/or thereafter, and


existence of other individuals with sufficient awareness of, and interest in, the beneficiary’s welfare to notify VA if the fiduciary does not properly use the funds for the beneficiary’s care.�
�



Note:  A bond or other method of protection should be considered when the estate exceeds $20,000.�
�
Continued on Next Page
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g.  Guideline for Requiring a Bond from a Custodian-in-Fact or an Institutional Award Payee  �
While the VSCM is authorized to require surety bonds in these cases, exercise of this authority should be infrequent due to the limited scope and duration of this type of fiduciary relationship. �
�
 


�
24.  Surety Bond Requirements for Court-Appointed Fiduciaries


 


Introduction�
This topic contains information on the requirements for surety bonds for court-appointed fiduciaries.  It includes 





general policy information, and 


information on


blanket bonds, and


LIE responsibilities.�
�
 


a.  General Policy for Requiring a Surety Bond from a Court-Appointed Fiduciary�
Under 38 CFR 14.709, decisions concerning surety bonds for court-appointed fiduciaries are generally made according to the provisions of State law and are the jurisdiction of the Regional Counsel.





It is VA policy to require, where possible under State laws and rules of the court, corporate surety bonds in all court-appointed fiduciary cases where 





the fiduciary is an individual, and 


the estate is sufficient to justify the expense of procuring a corporate surety bond.    �
�
 


b.  Blanket Bonds�
Blanket bonds, which usually involve State entities such as public guardians or State veterans commissions, may have actual individual case liability limits which are less than the amount of the beneficiary’s estate.  





In these cases, VA cannot require bonds that cover the amount of any individual estate. �
�
 


c.  LIE Responsibilities for Determining the Need for a Surety Bond�
The LIE must review each case to determine whether a surety bond is necessary.  The LIE is also responsible for 





reviewing any existing bonds to determine their adequacy, and 


informing the fiduciary or fiduciary’s attorney when the bonds are found to be deficient. �
�
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d.  Acceptable Documentation for Surety Bonds from Court-Appointed Fiduciaries�
The PGF must contain documentation to show evidence of adequate bond.  Acceptable documentation consists of either





a copy of each bond, certified by the custodian-of-record or the FE, or


a separate statement by the custodian-of-record or the FE that each bond on file was personally examined.





Note:  The amount of the bond and the name and address of the surety or sureties must be included.   �
�



e.  Policy Limits�
A surety bond must be required in an amount not less than the accumulated personal estate derived from VA benefits plus the anticipated annual income from VA benefits for the ensuing year.  





Exceptions:


Exceptions to this requirement are listed below.


When, pursuant to State law, assets derived from VA benefits are deposited subject to release only upon court order, the amount of the surety bond may be reduced accordingly.


When court-appointed fiduciaries are required to furnish a surety bond, the court’s decision as to the amount is controlling.


When permissible under State law, no objection needs to be made if the court declines to require a surety bond of a court-appointed fiduciary in cases in which both of the following conditions exist:


the fiduciary has demonstrated an active personal interest in the beneficiary, and


all VA benefits are needed for current maintenance and support.  (It is understood that the above conditions will not apply in all cases.  The court may decline to require a surety bond on other grounds.  The VSCM then has the discretion to determine whether an objection should be filed.  Support for this decision must be fully documented in the PGF.)  


When permissible under State law, a surety bond may be accepted in an amount not less than the accumulated VA estate and anticipated net increase from VA benefits for the ensuing year if the above conditions exist. �
�
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f.  Adequacy of  Bond Amounts�
When the amount of the court-appointed fiduciary’s bond is adequate to cover the VA estate, but is inadequate to cover other estate assets, the court and the fiduciary must be informed regarding the pertinent facts.  Usually, no further action to require a bond increase is necessary.





When permissible under State law, a lesser degree of protection approved by the court may be accepted without objection when it is determined that such action continues to protect the estate adequately. �
�
  


g.  Default of a Surety Company�
If any surety company is placed in receivership or ceases to do business in a particular state, the VSCM must request substitution of proper bond.  





If the fiduciary fails to provide a substitute bond, refer the matter to the Regional Counsel for assistance. �
�
 


�
25.  Personal Surety for Court-Appointed Fiduciaries


 


Introduction�
This topic contains information about allowing the submission of a bond with personal sureties in place of a corporate surety bond.  It includes information on





the general policy regarding personal sureties


reviewing the worth of a personal surety


documentation requirements, and


circumstances in which a substitution for personal surety is required.  �
�
 


a.  General Policy Regarding Personal Surety�
When an estate can support premium payments, a corporate surety bond is preferred.  However, there are some circumstances in which, if State law permits and the situation is favorable, the fiduciary may submit a bond with personal sureties, subject to the approval of the Regional Counsel as outlined in 38 CFR 14.709(b).





Such circumstances could include cases in which 





the estate value is low, and 


a corporate bond cannot be obtained. �
�
 


b.  Personal Surety Worth and Ability to Meet Liability�
Each personal surety bond must 





be worth at least the penal sum named in the bond over and above all debts, liabilities, and exemptions, and 


qualify according to State law.





When there is a question as to the ability of a personal surety to meet any probable liability, the VSCM should notify the fiduciary and the Regional Counsel. �
�
 


c.  Timeframe for Reviewing Personal Surety Worth�
A review of the worth of a personal surety must be made at the time of the regular accounting, but under no circumstances should the period between reviews exceed three years.�
�
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d.  Documentation Requirements for Personal Sureties�
The PGF must contain documentation to show that a review of the worth of a personal surety has been completed.  Satisfactory documentation consists of a certification that is completed and filed with the court by each personal surety which 





outlines the penal sum of the bond


certifies the obligation as surety on the bond, and


describes the property.





Note:  A memorandum filed in the PGF is also acceptable when there is evidence that a personal surety has been filed with the court.�
�
 


e.  Substitution for Personal Surety�
When an accounting indicates that the size of the estate is sufficient to justify the cost of a corporate surety bond, both the fiduciary and the Regional Counsel must be notified of this fact.  





In these cases, the VSCM must recommend that a corporate surety bond be substituted for the personal surety.�
�
 


�
26.  Withdrawal Agreements


 


Introduction�
This topic contains information on withdrawal agreements.  It includes 





a definition of the term withdrawal agreement, and


information on


why a withdrawal agreement is used


when a withdrawal agreement should be used


a guideline for deciding whether to use a withdrawal agreement, and


use of a withdrawal agreement for court-appointed fiduciaries. �
�
  


a.  Definition: Withdrawal Agreement�
A withdrawal agreement is a three-party contract in which VA, the legal custodian, and a financial institution all agree that funds issued by VA for the beneficiary, that are deposited into an account with the financial institution, may be withdrawn only with the written consent of the VSCM.  �
�
 


b.  Why a  Withdrawal Agreement Is Used�
In some instances, it is not reasonable or practical to insist that a court-appointed fiduciary be obtained or that a fiduciary acquire a surety bond to maximize protection of the beneficiary’s VA estate.  Instead, per 38 CFR 13.105(a)(2), the VSCM may require a legal custodian to furnish VA Form 21-8473, Withdrawal Agreement, and deposit funds in an interest or dividend-paying account in a Federally insured institution.





The institution may be a 





bank


savings and loan association


building and loan association, or 


credit union.





Note:  A State insured institution, while permissible, should only be considered as a last resort.�
�
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c.  When to Use a Withdrawal Agreement�
A withdrawal agreement should be obtained when necessary to protect the beneficiary’s interests.  Not every fiduciary is required to enter into such an agreement.  A withdrawal agreement may be useful in situations where all of the following conditions are met:





a court-appointed fiduciary is not needed


circumstances indicate the need for close control by VA over the use of the savings


the savings will not be required for the immediate needs of the beneficiary


there are substantial savings or anticipated savings (usually in excess of $6,000) to be managed by a fiduciary, and


part or all of the savings cannot or do not need to be protected by a bond.�
�
  


d.  Guideline for Deciding to Use a Withdrawal Agreement�
The decision to place an account under the protection of a withdrawal agreement should be carefully weighed.  The legal custodian should not be placed in a position of having to make regular requests to VA to release funds in order to meet the beneficiary’s needs. �
�
 


e.  Use of a Withdrawal Agreement for Court-Appointed Fiduciaries�
Use of the withdrawal agreement is not limited to Federal fiduciaries.  It may be used under certain circumstances for court-appointed fiduciaries. 





Example:  It may be used when, in the opinion of the VSCM, a bond is inadequate.  �
�
 


�
27.  Initiating a Withdrawal Agreement





a.  General Policy Regarding the Initiation of a Withdrawal Agreement �
When the decision is made to employ a withdrawal agreement, the FE must, at the time of the decision, explain to the fiduciary 





the restriction imposed on the use of funds by initiating a withdrawal agreement, and 


how the agreement is to be implemented. 





The FE should try to have the agreement executed by the fiduciary and the financial institution of the fiduciary’s choice during the field examination.  If doing so would result in undue delay or there are other significant factors that prevent its completion, the transaction may be accomplished through the mail





Important:  If the transaction is completed through the mail, the financial institution must sign VA Form 21-8473 before the initial check is released. �
�
   


�
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In this Section�
This section contains the following topics:�
�



Topic�
Topic Name�
See Page�
�
28�
Approval of Accountings�
3-F-2�
�
29�
When Accountings Are Not Approved  �
3-F-4�
�
 


�
28.  Approval of Accountings


 


Introduction�
This topic contains information on approving accountings.  It includes information on





auditing Department of Veterans Affairs (VA) funds and non-VA funds


elements included in an accounting approval by the Legal Instruments Examiner (LIE)


notification of VA approval of an accounting


use of VA Form 21-4707, Estate Summary, and 


updating the Fiduciary Beneficiary System (FBS) for each accounting review. �
�
 


a.  Auditing VA and Non-VA Funds�
The table below outlines the responsibilities of the Legal Instruments Examiner (LIE) with respect to the auditing of both Department of Veterans Affairs (VA) funds and non-VA funds. �
�



If the fiduciary is  a ...�
Then the LIE ...�
�
court-appointed fiduciary�
audits the use of both VA and non-VA funds.  If the accounting is in order as to the VA estate, the accounting is approved to that extent.





If there are discrepancies concerning non-VA assets that the fiduciary will not correct after being advised of them by the Veterans Service Center Manager (VSCM), the case is referred to the Regional Counsel.�
�
Federal fiduciary�
requests that the fiduciary account for any non-VA funds for which he/she is payee, in addition to VA funds.





If the fiduciary refuses to account for non-VA funds, this fact should be





taken into consideration in reviewing the use of VA funds, and 


called to the attention of the Field Examiner (FE) for review at the time of the next field examination. 





An unscheduled field examination should not be requested unless there are additional “Red Flags” to indicate a potential problem. �
�
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b.  Elements of Accounting Approval by the LIE�
If the accounting is correct, it is approved by the LIE.  Legal issues are referred to the Regional Counsel.





Note:  The Fiduciary Beneficiary System (FBS) record is updated to reflect the status of the case.�
�
 


c.  Notification of VA Approval of Accounting�
The LIE must provide timely notification to the fiduciary of VA approval of each accounting and the principal guardianship folder (PGF) must contain documentation of this notification. �
�
 


d.  VA Form 


21-4707, Estate Summary�
When written accounts are required, VA Form 21-4707, Estate Summary is prepared at the time the PGF is established.  It is the responsibility of the LIE to ensure that all information on this document is current at the time of each accounting review. �
�
 


e.  Updating FBS for each Accounting Review �
The LIE must update FBS at the time of each accounting review in accordance with the FBS User Guide. �
�



�
29.  When Accountings Are Not Approved


 


Introduction�
This topic contains information on actions taken when an accounting is not approved.  It includes information on





resolving discrepancies, and


the time period for submitting objections and exceptions.  �
�
 


a.  Resolving Discrepancies�
When an accounting cannot be approved as submitted, the LIE obtains information to resolve the discrepancies and arranges with the fiduciary and/or the court to have the accounting restated and resubmitted.





Reference:  For more information, see 38 CFR 13.100.�
�



b.  Time Period for Submitting Objections and Exceptions�
The table below outlines the time requirements for filing an objection or exception to an accounting.�
�



If the fiduciary is a ...�
Then objections or exceptions to the accounting are taken within ...�
�
court-appointed fiduciary�
14 days of the date of receipt in the Veterans Service Center (VSC), or 


the time allowed by State law, whichever period is longer.





Accountings filed with a court are referred to the Regional Counsel for preparation and presentation of exceptions only when arrangements cannot be made with the fiduciary and/or the court to have the accounting restated within a reasonable period of time.�
�
Federal fiduciary�
14 days of the date of receipt in the VSC.�
�
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c.  When a Field Examination Has Been Scheduled�
If a field examination is pending, the LIE notifies the FE of the accounting problem and requests that the FE assist in resolving the accounting problem and obtaining a valid accounting.  





The FE addresses the issue in the narrative portion of the field examination report.�
�
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