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CHAPTER 21.  MILITARY RETIRED PAY CASES



SUBCHAPTER I.  DETERMINATIONS



21.01  GENERAL (38 CFR 3.750)



	a.  Election Requirements.  There is a statutory restriction on concurrent payments of compensation or Section 306 or Old Law pension and retired pay (38 U.S.C. 5304(a)).  There is NO restriction on the right of election, reelection or waiver of retired or retirement pay by persons of the Armed Forces or by commissioned officers of the National Oceanic and Atmospheric Administration (NOAA) and the Public Health Service (USPHS) (38 U.S.C. 5305).  The basic legislative intent is that the total of the monthly payments to the veteran may not exceed whichever is the greater, the VA benefit or the retired pay (38 CFR 3.750).  In Improved Pension cases, an election is not required; the retired pay counts as income.



	b.  Retainer Pay.  Naval and Marine Corps enlisted personnel with 20 or more but less than 30 years of service may request transfer to the Fleet Reserve or Fleet Marine Corps Reserve and receive retainer pay.  The retainer pay is considered a form of retired pay and VA compensation or Section 306 or Old Law pension may not be awarded concurrently.  Retainer pay may be waived under 38 CFR 3.750 in order to receive compensation or pension.



	c.  Waiver.  A waiver is the relinquishment of all or a portion of one benefit to qualify for another benefit.  Veterans frequently waive only so much of their retired pay as is equal to the amount of compensation or Section 306 or Old Law pension to which they are entitled.  Since compensation or Old Law pension are not taxable but retired pay from the Armed Forces based on age or length of service is, there is an obvious advantage to waiving retired pay.



	d.  Agency Responsibility for Overpayment



	(1)  VA Responsibility.  If concurrent payments of compensation or Section 306 or Old Law pension and retired pay are made without an election or the  establishment of an effective waiver, even if VA had received no notice that retired pay had been awarded, VA is responsible for collecting the overpayment.



	(2)  Service Department Responsibility.  If VA benefits have been awarded and the veteran LATER becomes entitled to retired pay, the burden is on the service department to make inquiry to VA.  If retired pay is awarded without such inquiry, the service department is responsible for any resulting overpayment.



	e.  Initial Action Upon Receipt of Claim.  To avoid overpayments, carefully examine VA Form 21-526, "Veterans Application for Compensation or Pension," or its equivalent and reports of separation and other pertinent material to determine if retired pay was granted.  If it cannot be determined that retired pay is or is not being paid by the service department, request such information from the veteran.  The service department MUST verify any conflicting information.



21.02  ACTIONS UPON DETERMINATION OF ENTITLEMENT (38 CFR 3.750(c))



	If a veteran in receipt of retired pay, including a veteran on Temporary Disability Retirement List (TDRL) (par. 21.03), becomes entitled to disability compensation, take no award action in the absence of an election or effective waiver by the veteran.  The veteran's application for VA benefits on VA Form 21-526, dated November 1977 or later, constitutes an election or waiver in the absence of a specific statement to the contrary (38 CFR 3.750(c)).
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	a.  Claim Accompanied by Statement Negating Election.  If the veteran submits a statement with the application that he or she does not want the claim to constitute an election or waiver or if VA Form 21-526 does not contain the election statement over the veteran's signature block, take the following action at the time the initial determination of entitlement to disability compensation or pension is made:



	(1)  Disallowance.  Process a disallowance under disallowance code 19, "Veteran in receipt of retired pay."



	(2)  Notice to the Veteran.  Inform the veteran by locally generated letter or VA form letter of the disabilities for which service connection has been granted, those for which service connection has been denied and of the rate payable, including scheduled future changes.  Furnish VA Form 21-651, "Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation from Veterans Administration (38 U.S.C. 5304(a)-5305)," in quadruplicate.  Tell the veteran that, if compensation is desired, he or she should complete and return the original and two copies of the form to the office from which it was sent.  Further inform the veteran that:



	(a)  Statutory Restriction.  There is a statutory restriction on concurrent payments of compensation and the full amount of military retirement pay; therefore, the claim must be disallowed until the enclosed VA Form 21-651 is returned.  Also tell the veteran that if VA compensation is elected within 1 year from the date of the letter, entitlement to VA benefits will be from the effective date shown as if the claim had not been denied.



	(b)  VA Payments Effective Date of Reduction of Retired Pay.  If the veteran waives a portion of retired pay, the full rate of VA compensation payments will begin as of the effective date of reduction of retired pay.  See VAOPGCPREC 7-2001.



NOTE:  Recoupment of a prior award of readjustment or separation pay by the service department does not affect the VA offset for receipt of retired pay.  However, repayment of amounts of readjustment or separation pay previously recouped by VA MAY be in order.  If separation pay was recouped by both VA and the service department, VA may have to refund the amount of separation pay withheld.  See subparagraph 20.31a(7).



	(c)  Reopening of Claim.  The claim may be reopened at any time after 1 year. If so, entitlement to compensation must be redetermined based on the degree of the service-connected disabilities, if any, which may exist at the time the claim is reopened.  If a reopened claim is received, refer the folder to the rating activity for an amended or confirmed and continued (C&C) rating.



	(d)  Controlling for Review Examinations when Benefits Are NOT Being Paid or will NOT Be Paid.  Because the protective provisions of 38 U.S.C. 110 and 38 CFR 3.951 do not require a concurrent award of monetary benefits, it will be necessary to control for necessary future review examinations in cases in which monetary benefits are not being paid for compensable evaluations (e.g., retired or retirement pay has not been waived).  If the rating activity determines that a review examination will be necessary in a claim in which no monetary benefits are paid, authorization must maintain a future date control.



	(i)  If the examination date is at least 10 calendar days in the future, but no more than 1 year in the future, establish and maintain a future issue control.  Enter the appropriate SUSPENSE DATE using FUTURE REASON code 39 and annotate the claims folder to reflect the reason for the control.  See part II, paragraph 1.05c and d.



	(ii)  If the examination date is less than 10 days or more than 1 year in the future, control for the future examination using local controls.
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	(3)  Eligibility to Ancillary Benefits.  If the rating decision establishes basic eligibility to Dependents' Educational Assistance (DEA), enclose VA Pamphlet 22-73-3 and inform the veteran of such eligibility.  If the file shows the existence of potentially eligible persons, enclose VA Form 22-5490, Application for Survivors' and Dependents' Educational Assistance.  See paragraphs 1.11 and 2.05 concerning vocational rehabilitation and paragraph 23.08a concerning automobiles.



	(4)  Type of Letter.  Use either a locally generated letter or FL 21-826 to inform the veteran of the decision made in his or her claim for disability compensation.



	(5)  Income Determination.  In determining income for Section 306 or Old Law pension purposes, include the amount of retired pay waived as income following the 10-percent statutory exclusion (38 CFR 3.262(h)).



	(6)  Notice of Insurance Activity.  See paragraph 23.11.



	b.  Election or Waiver on File.  The military finance centers will accept award action by VA as certification that a waiver is on file with VA without requiring "hard copy" documentation.  VA is responsible for providing military finance centers with documentation only on specific request.  Do not forward waiver forms routinely, and do not defer award action pending receipt of confirmation of waiver of retired pay.  If a VA Form 21-526 constituting an election or waiver or VA Form 21-651 is received from the veteran and entitlement to disability compensation is established, take award action in accordance with instructions in paragraph 21.06.



	c.  Notice to Insurance Activity.  See part VI, paragraph 3.28b.



	d.  Improved Pension Claims.  Effective October 1, 1980, Improved Pension is payable without a waiver to a veteran entitled to or in receipt of military retired pay.  Consider the amount of retired pay as income as with any other retirement income.



	(1)  Target Coding



	(a)  Enter the amount as a type "M" retirement.



	(b)  Enter a special law code 06 in the special law code field or in the miscellaneous code field (pt. V, par. 6.09).



	(2)  Elections.  If a veteran elects Improved Pension in lieu of compensation or Section 306 or Old Law pension, send a locally generated letter to the appropriate service department finance center.  Certify the date of award of Improved Pension so that payment of retired pay may be resumed.



21.03  REMOVAL FROM TEMPORARY DISABILITY RETIREMENT LIST



	If the service department sends notice or a routine review of a claims folder shows that a veteran has been removed from TDRL, follow the instructions in this paragraph to ensure the integrity of the master record data.  Inform the veteran of his or her rights regarding reinstatement of benefits.



	a.  Veteran in Receipt of Compensation or Section 306 or Old Law Pension.  If a military finance center provides notice that a veteran in receipt of compensation or Section 306 or Old Law pension is no longer receiving retired pay benefits, process a transaction 02M with an 00 entry to field 043.  This removes the special  law code 06 and prevents the issuance of future messages to the military finance center.  If a master record reflects a future award line, remove the special law code 06 by processing an award action rather than a transaction 02M.

											21-I-3

�July 8, 1997									M21-1, Part IV

										Change 94



	b.  Veteran Not on VA Rolls.  If the veteran has never filed a claim for compensation or pension or a claim was disallowed for receipt of retired pay, apply the following:



	(1)  Claims Folder at Regional Office



Notice to Veteran by Authorization Activity.  Send a letter to the veteran at his or her last known address of record.  The notice of release from TDRL contains the veteran's address in the lower left corner.  State in the letter that VA has noted the veteran's discharge from TDRL.  Encourage filing a claim for disability benefits even if the veteran was placed on the permanent disability retired list or received disability severance pay.



	(b)  No Prior Claim.  If no previous disability claim has been filed, send a letter informing the veteran of possible entitlement to VA compensation or pension.  Enclose VA Form 21-526.



	(c)  Prior Disallowance.  If a disability claim was previously disallowed because the veteran received retired pay, send the veteran VA Form 21-4138, Statement in Support of Claim, and VA Form 21-651 to use to reopen his or her claim.



	(2)  Claim Folder at Another Regional Office.  If BIRLS shows the claims folder is located at another regional office, send the notice from the service department to that office.



	(3)  No Claims Folder Exists.  If no claims folder exists, send the veteran a letter informing him or her that VA has been notified of the discharge from TDRL.  Encourage the veteran to file a claim for disability benefits, and provide him or her with a VA Form 21-526.



	c.  Removal From Retired Pay Status and Award of Severance Pay.  If a military finance center provides notice that a veteran in receipt of compensation or Section 306 or Old Law pension has been removed from retired pay status and awarded severance pay, give the veteran predetermination notice before adjusting benefits.  When the predetermination period expires, do an amended award in accordance with established severance pay award procedures (par. 20.34); enter 00 under special law code to remove the 06.  Fully explain the action taken to the veteran.  Begin withholding to recoup severance pay effective date of last payment.



21.04  ELECTIONS OR WAIVERS IN CASES OF INCOMPETENTS



	If a service department finds that a veteran is mentally incompetent, only an individual recognized by one of the military services as trustee or fiduciary may make an election or waiver of military retired pay.  If required under State law, the court must authorize the fiduciary or trustee to make an election or waiver before such election or waiver is processed.



	a.  Incompetency Determination.  A board of medical officers or physicians is required to find a member of the Armed Forces mentally incompetent or to determine restored competency (37 U.S.C. 602).  If the board finds the member is incompetent, the Secretary of that service department designates a trustee to receive the Veteran's retired pay.



	b.  Rating Board Referral.  If a service department finds a veteran mentally incompetent, refer the claims folder to the rating board for a memorandum competency rating.  Base this rating action on the Physical Evaluation Board findings if possible.  If needed, request a VA examination be conducted in accordance with 38 CFR 17.952.



	c.  Authorization Activity.  Concurrently with the rating action, develop to determine if a trustee has been appointed by the service department and to identify such trustee.  Accept no election or waiver based on a veteran's signature on VA Form 21-526 in the case of a veteran held to be incompetent by a service department.



21-I-4

�M21-1, Part IV										July 8, 1997

Change 94



	d.  Request for Appointment of a Fiduciary.  If a final VA rating of incompetency is made, forward a VA Form 21-592, Request for Appointment of a Fiduciary, Custodian or Guardian, to the VSO for the appointment of a fiduciary.  Identify the fiduciary appointed by the service department as the person recognized as fiduciary for payment of retired pay, and recommend that he or she serve as the VA fiduciary.



	(1)  Service Trustee Unwilling to Serve as VA Fiduciary.  If the VSO finds the military trustee is not acceptable to be a VA fiduciary or, if already appointed, is no longer willing to serve, the VSO is to certify a VA fiduciary and advise Adjudication why the military trustee could not be recognized as a fiduciary.  Authorization will forward the VSO's report with the waiver to the applicable service department and request the service department recognize the proposed VA fiduciary as trustee to waive retired pay.



	(2)  Supervised Direct Payment.  Even if the VSO recommends a supervised direct payment to the beneficiary, a fiduciary is still REQUIRED for election and waiver if the veteran is rated incompetent.



	(3)  Spouse-Payee.  On receipt of waiver of retired pay from a spouse-payee trustee, prepare and furnish VA Form 21-592 to the VSO to determine the suitability of the spouse-payee-trustee or to secure another fiduciary.



	(4)  Institutional Payee



	(a)  Non-VA Institution.  If the military service has designated the Director or Superintendent of a non-VA institution as trustee, the trustee may waive retired pay and apply for VA benefits.  The trustee may not elect VA benefits until VA recognizes that person as fiduciary.



	(b)  VA Institution.  VA medical center directors may not elect to receive VA benefits in lieu of retired pay.  If VA benefits are to the veteran's advantage, refer VA Form 21-592 to the VSO for recognition of a fiduciary to make the appropriate election.



	e.  Action Upon Certification of Fiduciary.  If a fiduciary is mutually recognized by VA and the concerned service department, prepare a disallowance using code 19, "Veteran in receipt of retired pay." Notify the fiduciary as provided in paragraph 21.02a without regard to the election incorporated into VA Form 21-526.  Do not apply the provisions of paragraph 21.02b in these cases.



	f.  Reduction of VA Benefits.  If VA benefits are awarded as the result of a total waiver of retired pay, and those benefits are subsequently reduced or terminated due to improvement in the veteran's condition or excess estate under 38 CFR 3.557, advise the fiduciary of the right to reelect retired pay.  If retired pay exceeds VA benefits and there is a partial waiver in place, a reelection is not required.  The service department will automatically adjust benefits.



	g.  Competency Restored.  As with a finding of incompetency, the restoration of competency requires a finding by a board of medical officers or physicians to satisfy the service departments.  This examination report and VA rating of restored competency must accompany any reelection of retired pay by the veteran and must be submitted to, and accepted by, the service department before taking action on the veteran's election.



21.05  SERVICE DEPARTMENT REQUEST ON DD FORM 1285



	When a Reservist begins receiving retired pay, e.g., reaches age 60, military finance centers will forward, in duplicate, DD Form 1285, Request for VA Compensation or Pension Information, to the regional office designated for that finance center for a BIRLS inquiry.



	a.  No Claims Folder.  If BIRLS does not indicate a claims folder exists, complete the form and return both copies to the finance center.
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	b.  Claims Folder Established.  If a claims folder has been established, refer the form, with BIRLS message attached, to the regional office of jurisdiction.



	(1)  No Running Award.  If a claim for compensation benefits has not been filed, has been denied or is pending, complete the form to show that information.



	(2)  Running Award.  If the veteran is in receipt of compensation or pension, the service department will retroactively adjust its account and create any overpayment in the veteran's service retired pay.  Take the following actions:



	(a)  If the veteran's application for VA benefits was on a VA Form 21-526 dated earlier than November 1977, send VA Form 21-651 to the veteran in receipt of compensation or protected pension.  An application dated November 1977, or later, constitutes a waiver in the absence of a statement negating an election.  Take no award action at this time; allow payments to continue.



	(b)  Enter special law code 06 in the master record.



	(c)  Complete DD Form 1285 to show the VA benefit being paid and the date of release of the VA Form 21-651 to the veteran.



	(d)  Establish a control for return of the VA Form 21-651.



Submit to Finance Center.  Return the original of DD Form 1285 completed under this subparagraph to the finance center.  File the copy in the claims folder.
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SUBCHAPTER II.  AWARD ACTIONS



21.06  PREPARATION OF AWARDS



	a.  Special Law Code 06.  Use special law code (SL) 06 to identify an award to a veteran who must waive retired pay in order to receive compensation or pension.   If the veteran's entitlement to retired pay has terminated, e.g., removal from TDRL, remove the SL 06 by putting two zeros in this field.  Use SL 06 in a compensation or pension award to a veteran who waived retired pay for the purpose of computation of civil service annuity (which is payable concurrently with VA benefits).  See part V, paragraph 6.09b concerning order of precedence when there is required entry of an additional special law code.



	b.  Special Law Code 06 Not for Use.  Do not use SL 06 if a veteran receiving EOR benefits (par. 20.15) elects to receive compensation as a greater benefit since each of these benefits is paid by VA.  Do not use SL 06 if the veteran receives Improved Pension (par. 21.01a).



	c.  Branch of Service and Social Security Number.  Ensure that the branch of service code in the master record is the same as the branch which is paying retired pay.  See part V, paragraph 18.10 for codes.  The branch of service and Social Security numbers must be recorded in the master record to ensure proper interchange of information.



	EXAMPLE 1:  Army Air Corps, i.e., no service subsequent to September 26, 1947, is coded Army Air Corps (Code J) unless retired pay is being paid by the Air Force (Code F).



	EXAMPLE 2:  The veteran was separated from the Army Air Corps prior to September 27, 1947.  He then served in the U.S. Air Force Reserve and subsequently retired from the Reserves with retired pay.  Code as Air Force (Code F).



NOTE:   The Cleveland Defense Finance and Accounting Service (DFAS) is responsible for retired pay accounts for the Army, Navy, Air Force, and Marine Corps.  Retired pay accounts for the Coast Guard and the National Oceanic and Atmospheric Administration are handled by the Coast Guard Center in Topeka, Kansas.  Retired pay accounts for the Public Health Service (PHS) are handled by the PHS in Rockville, Maryland.



	d.  Award Action



	(1)  Generated Data Transactions.  All original and reopened awards and any supplemental award actions are included in the cyclical tape to the retired pay centers if the following criteria are met:



	(a)  Master record type is A, B or E (if terminated this cycle).



	(b)  Payee code is 00.



	(c)  Special law code (F1 043) or miscellaneous code (F1 066) is 06, and a transaction 09, 13, 28 or 98 updated the master record this cycle.



	(d)   Entitlement code ends in 1.



	(e)   A transaction updated the master record this cycle.



	(f)   The veteran's Social Security number is recorded in the master record.



NOTE:  See figure 21-1 for the data record format.
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Effective Dates.  Determine award effective dates under 38 CFR 3.400 and 38 CFR 3.31.  However, if the veteran is in receipt of retired pay, compensation in an amount equal to retired pay must be withheld until the retired pay center has had time to reduce the veteran's retired pay by an amount equaling the compensation paid by VA.  Show amounts not payable due to receipt of retired pay as a type 1 withholding on the 403 Screen and in the "RET PAY" W/H field on the 401 Screen.  See part V, paragraph 5.08b(4).



	(a)  Original and Reopened Awards.    Do not authorize any award involving a reduction in military retired  pay scheduled for the first of the current month in a cycle which ends after the 14th of the month.  Cycle cutoff dates appear in column 2 of the C&P Schedule of Operations.  You can also refer to the STAT screen.  If the C&P NEXT CYCLE PROCESSING DATE on the STAT screen is the 15th of the month or later, make the award effective the first of the next month.   If the VA award is authorized into a cycle which ends after the 15th of the month, the retired pay centers will not have time to reduce the veteran's retired pay effective the first of the current month.



	(b)  Increases.  Determine the effective date of increased benefits per subparagraph (a) above.



	(c)  Decreases.  Retroactively reduce benefits in accordance with existing laws and regulations.



	(d)  Compensation Exceeds Retired Pay.  Begin the award effective the earliest date entitlement is established as determined under the basic rules.  If compensation exceeds retired pay, pay the difference between the rate of compensation and the rate of retired pay from the start of the award to the date, as determined by subparagraph (a) above, that full payment of compensation may be authorized.  For the periods authorizing the differential rate, show the amount not paid because of receipt of retired pay as a type 1 withholding.  Zero out the type 1 withholding on the full rate award line.



	(e)  Total Waiver Cases.  Any time finance centers receive a data transaction showing that compensation exceeds retired pay, they will automatically release a certification of the gross retired pay and effective dates for the previous 2 years to the regional office of jurisdiction. 



	(3)  Notification of Award Adjustments to Retired Pay Centers



	(a)  Award adjustments in compensation benefits paid to veterans who are in receipt of military pay are automatically transmitted to the appropriate retired pay center.  However, regardless of the number of prior award lines entered on the Benefits Delivery Network (BDN), only three prior periods are transmitted.  Unless notified by the veteran, the finance center is not aware that VA's adjustment covered more than three periods.



	(b)  To ensure that the veteran receives all benefits to which he or she is entitled, provide written notification of the dates and amounts of any adjustment to the appropriate finance center when the adjustment covers more than three prior periods.  Use a local letter in the following format:



	Veteran's Name:			Social Security Number:



	Before Adjustment by VA:



	Eff Date		Gross VA	Net VA		Withholding  

	MM/DD/YY	$XXX		$YYY		$ZZZ



	After Adjustment by VA:



	Eff Date		Gross VA	Net VA		Withholding  

	MM/DD/YY	$XXX		$YYY		$ZZZ
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	(4)  Overpayments



	(a)  VA Responsibility.  VA is responsible for processing awards showing effective dates determined in accordance with subparagraph (2) above.  If VA fails to award benefits from the proper date, resulting in duplicate payment of compensation and retired pay, VA must recoup the resulting overpayment.



	(b)  Retired Pay Center Responsibility.  The retired pay centers are responsible for timely processing of waivers based on VA awards.  If the award is processed in accordance with instructions and the retired pay center fails to take timely waiver adjustment, the retired pay center must recoup the resulting overpayment.



	(5)  Tax Exemption.  On all awards, if all or part of the entitled rate of compensation, Section 306, or Old Law pension cannot be paid in the full amount from the date of entitlement due to receipt of retired pay and waiver is made within 1 year, the amount of retired pay equal to the amount of the VA benefit otherwise payable is tax exempt.  Amounts withheld under the provisions of 38 CFR 3.31 are not tax exempt.  Inform the veteran of such tax exemption eligibility by BDN-generated letter or locally generated letter, as appropriate.  Include the monthly rate and inclusive dates for amounts not payable due to receipt of retired pay.  Every locally generated letter involving a waiver of retired pay must contain a statement advising the veteran of the effective date of the waiver and that the tax exemption is based on the total amount of VA compensation withheld from the effective date of the waiver.  In addition, if benefits are increased and there is an additional amount withheld, the letter must explain that the amount of VA compensation withheld is the total tax exemption to which entitled.  The letter must explain that if the veteran previously claimed a tax exemption for this period, he or she can now claim only the difference between the previous amount withheld and the current amount withheld.  When sending a locally generated letter, include the sentence:  "This letter is sent to you in lieu of VA Form 20-8993."  Notice of tax exemption eligibility is not required if retirement is based on disability as disability retired pay is already exempt.



	EXAMPLE:  A veteran in receipt of military retired pay files an original compensation claim.  A 10 percent evaluation is assigned from March 14, 1990.  The original award is processed on September 2, 1990, with an effective date of September 1, 1990.  Benefits payable from April 1, 1990 through August 31, 1990, are withheld due to receipt of retired pay.  The veteran is entitled to a tax exemption from April 1, 1990, to September 1, 1990.



	(6)  Reelections of Compensation or Pension (38 CFR 3.401)



	(a)  General.  If a veteran reelects compensation or Section 306 or Old Law pension, having previously elected to receive retired pay, he or she is entitled to VA benefits effective the date of reelection; payment may not be made prior to that date (38 CFR 3.401(e)).  However, if the reelection is in conjunction with a claim for increased benefits or a reopened claim, determine the effective date of eligibility per 38 CFR 3.400(o) or (r), subject to adjustment for the retired pay paid from that date as provided above.  See paragraph 27.06 concerning elections pending at death.



(b) 	Section 306 or Old Law Pension.  A veteran in receipt of Section 306 or Old Law pension who elects to receive military retired pay can thereafter reelect Section 306 or Old Law pension provided that he or she would have been continuously entitled to Section 306 or Old Law pension but for receipt of military retired pay (38 CFR 3.960).  Before paying Section 306 or Old Law pension to a veteran whose pension payments have been stopped due to receipt of military retired pay, request evidence to establish that the veteran would have been continuously entitled to protected pension for the entire period pension payments were interrupted had there not been an election of retired pay.  If continuity of entitlement does not exist, e.g., income exceeded the limit for one or more calendar years, the veteran can no longer receive Section 306 or Old Law pension.
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	(c)	Veteran in VA or Service Hospital.  If the veteran did not waive retired pay and a VA Form 10-7131, “Exchange of Beneficiary Information and Request for Administrative and Adjudicative Action,” or VA Form 21-8358, “Notice to Veterans Administration of Admission to Uniformed Services Hospital,” is received showing hospitalization for a service-connected disability and it appears that VA benefits payable would be greater than the retired pay, inform the veteran of the VA benefits payable.  If a rating under paragraph 29 or 30 of the rating scheduled is involved, inform the veteran of the temporary nature of benefits.  Also notify the veteran of eligibility to benefits from the date of hospital admission if a formal election is filed within 1 year from the date of notice.  If the VA Form 21-651 is timely received, award benefits effective from the date of hospitalization subject to retired pay paid from that date; 38 CFR 3.31 applies.  



21.07  CORRESPONDENCE WITH RETIRED PAY CENTERS



	a.  Errors in Effective Date of Payment.  If the retired pay center receives an award with an effective date of payment or increase other than the date authorized in paragraph 21.06d(2), the retired pay center will effect an offset from the first of the current month and will so advise the regional office of jurisdiction.



	b.  Miscellaneous VA Errors.  Regional offices will occasionally discover errors in the VA master record, e.g., lack of SL 06, which require corrective action other than award action.



	(1)  Letters



	(a)  These corrections are not transmitted by the data exchange; regional offices must request the retired pay centers to make any necessary adjustment by locally generated letter.  Use the following format:



	Veteran's Name:			Social Security Number:



	Before Adjustment by VA:



	Eff Date		Gross VA	Net VA		Withholding  

	MM/DD/YY	$XXX		$YYY		$ZZZ



	After Adjustment by VA:



	Eff Date		Gross VA	Net VA		Withholding  

	MM/DD/YY	$XXX		$YYY		$ZZZ





 NOTE:  See part III, addendum C for addresses of retired pay centers.  Address code 35 applies to retired pay information for Army, Navy, Air Force, and Marine Corps retirees.



	(b)  Clearly state that a data exchange transaction cannot be accomplished for the particular action and that the retired pay center must manually adjust the case.



	(2)  Offset Date.  The date our notification is released to the retired pay center determines the effective date of payment of VA benefits which are subject to offset.



	(a)   The requested date of initial offset or increased offset cannot be earlier than the first day of the following month if the letter is released after the 5th of the current month.



	(b)  If the letter is released prior to the 5th of the current month, the requested date of initial or increased offset cannot be earlier than the first day of the current month.
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	c.  Discrepancies.  The retired pay centers will notify regional offices of discrepancies in award and waiver dates.  The notice will indicate that the inquiry is the result of a data exchange discrepancy.  Handle these requests on an expedited basis and furnish the retired pay centers a prompt reply in all cases, including cases for which no corrective action is required.  In emergent cases, the finance centers will contact the regional office by telephone.  If requested, furnish written confirmation of the action taken as a result of the telephone inquiry.  The retired pay centers will maintain a 30-day suspense on automated data exchange inquiries.



	d.  Writeouts.  VA Form 20-8270, “C&P Master Record-Audit Writeout,” issues in SL 06 cases only if there is no veteran's Social Security number in the master record or the master record shows both SL codes 06 and 10.  All other transactions are transmitted to the finance centers by magnetic tape.



	(1)  No Veteran's Social Security Number.  VA Form 20-8270 (message code 722, 723 or 724) with the additional legend "INSUFFICIENT SERVICE DATA" issues if there is no veteran's Social Security number in the master record.  On receipt of the VA Form 20-8270 in the regional office, enter the veteran's Social Security number into the master record.  As this generates no data exchange transaction, request the retired pay center to make any necessary adjustment as provided in subparagraph b above.  If offset cannot be accomplished effective the date of the award that generated the VA Form 20-8270, VA will recoup the resulting overpayment.



	(2)  Master Record Shows Both SL Codes 06 and 10.  The data exchange transactions generated to the retired pay centers always contain the gross amounts payable.  In FECA cases (use of SL Code 10 required) the amount subject to offset is the net amount.  VA Form 20-8270 (message code 702) with message "SL 10 REVIEW-SL 06 CASE" issues if the master record shows both SL 06 and 10.  On receipt of the VA Form 20-8270 in the regional office, send a locally generated letter to the retired pay center as provided in subparagraph b above, advising the amount (net only) subject to offset.



NOTE:  The additional legend "INSUFFICIENT SERVICE DATA" is appended when the veteran's record does not contain a valid Social Security number or branch of service code necessary for identification of the correct retired pay record.  In these instances, the "Routing" on the VA Form 20-8270 is "INPUT" so that the master record can be corrected and the VA Form 20-8270, so annotated, can be promptly sent to the proper finance center.



	e.  Waiver Forms.  A waiver by the veteran must be on file prior to award action.  However, submit waiver forms to the retired pay centers only if specifically requested by the finance centers (par. 21.02b).  Do not routinely forward waivers and do not defer award actions pending confirmation  of waiver of military retired pay.



	(1)  VA Form 21-651a, Notice of Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation from Department of Veterans Affairs.  Do not use this form.  Use a local letter in the format shown in par. 21.07b(1)(a).



	(2)  VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation from Department of Veterans Affairs.  Use this form if it is necessary to obtain the veteran's or fiduciary's signature on the election or waiver (pars. 21.02b and 21.11d(l) and (2)).  This form is issued in quadruplicate with interleaved copies for referral (unbroken) to the veteran or fiduciary with instructions for return of the completed original and first two copies.  See paragraph f below concerning transmittal to the retired pay center if specifically requested by the finance center.  Process the form as follows:



	(a)  Complete the top portion, items 1-5, when the form is being furnished to the veteran.



	(b)  When VA Form 21-651 is returned by the veteran or fiduciary with section I properly completed, send a copy of the form to the retired pay center only if requested by the finance center.  
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Otherwise, file the form in the claims folder and take any necessary award action in accordance with paragraph 21.06d.



	f.  Transmittal to Retired Pay Center.  If specifically requested by the retired pay center, send a copy of VA Form 21-651 or an application form containing a signed waiver statement to the appropriate retired pay center.  Also prepare a local letter in the format shown in par. 21.07b(1)(a) to show the amounts and effective dates of VA compensation or Section 306 or Old Law pension.



	g.  Retired Pay Center Action.  Retired pay centers will use letters and forms to advise the regional office of needed award adjustments.  They will not return copies of VA Form 21-651.



	h.  Legislative Increases in Compensation.  The service department is on notice as to the increased compensation rate changes required by statute and has no authority to pay the veteran in excess of the amount of retired pay less the amount of the compensation payment as amended by the statute.



	(1)  Automatic Notice to Retired Pay Centers.  If VA furnishes notice of the increased rate within 90 days of the legislative increase, the retired pay center is responsible for recovery of the overpayment.  To help the retired pay centers avoid overpayments, data exchange transactions showing the increased rates are provided to the retired pay centers when the legislative change is automatically effected by the computer.  Data exchange transactions are transmitted only for accounts that were automatically adjusted.  The finance centers will update their records and effect the necessary reduction in retired pay.



	(2)  Identification Discrepancies.  Finance centers may submit cases included on the VA tape for which they could not locate a matching account.  Review the claims folder to determine if the mismatch was due to erroneous data in the master record.  If the mismatch was due to erroneous identification data (branch of service, name discrepancy, or Social Security number errors), furnish the correct data to the appropriate service department via a local letter in the format shown in par. 21.07b(1)(a).  Include the following statement in the letter: "Increase--PL  10X-XXX .  Take simultaneous action to correct the master record."



	(3)  Absence of SL Code 06.  Inquiries may be received on cases indicated by retired pay records as waiver cases which were not included on the tape record.  This situation arises because SL 06 is absent from the master record.  On receipt of such an inquiry, confirm that proper automatic award adjustment has taken place and that a waiver is of record.  If a waiver is on file and adjustment has been accomplished or is not necessary, e.g., statutory "q" award, advise the finance center by local letter.  Take simultaneous action to correct the master record.



	(4)  Waiver Not on File.  If, in response to a finance center inquiry, a case is reviewed in which compensation was awarded without a waiver on file, solicit a waiver from the veteran.  Full due process notification is required.  Inform the veteran of the potential adjustment or termination date of the award and of the amount of any possible overpayment.  Furnish VA Form 21-651 for completion and return to the regional office.  On receipt of the signed VA Form 21-651 or at the expiration of the control period, adjust or terminate the award, as appropriate.  Notify the finance center of the action taken and advise them if a signed VA Form 21-651 could not be obtained from the veteran.



	(5)  Insufficient Service Data



	(a)  Message Code 723.  VA Form 20-8270 (message code 723) is issued to the regional office with the additional legend "INSUFFICIENT SERVICE DATA" for cases not included on the finance center tapes because of inadequate service data.  Enter the corrected data into the master record, and send a locally generated letter (par. 21.07b(1)(a)) to the appropriate service department finance center.







21-II-6�M21-1, Part IV	January 8, 2003

Change 166



	(b)  Message Code 861.  VA Form 20-8270 with message code 861 issues for cases in which no adjustment may be made but service data is insufficient.  No notice to the service department is needed in these cases, but master record data must be corrected so that automatic notification may be furnished on future adjustment.  Lack of the Social Security number causes issuance of the insufficient service data message even if the record contains a service number.



	(6)  NOT ADJUST Messages.  Amended awards prepared in the regional offices to effect a legislative increase generate data exchange transactions to the retired pay centers.  These amended awards are reflected on the tapes generated from the cycle run during which the awards are processed.  The regional offices must make every effort to expedite award action on "NOT ADJUST" messages.  



	(a)  Action Taken Within 90 Days.  The retired pay centers are to recoup any overpayments resulting from a legislative increase if notified by VA of the rate change within 90 days of the date legislation is signed.



	(b)  Action Taken After 90 Days.  VA is to recoup any overpayments resulting from a legislative increase if the retired pay centers are notified of the rate change more than 90 days after the date legislation is signed.



	(7)  NRPS VA Legislative Increase Nonreceipt Report.   After 45 days, the retired pay centers generate listings of cases for which they have received no data exchange transaction or award adjustment notice (NRPS Legislative Increase Nonreceipt Report).  These listings are furnished to VA Central Office (213B) which distributes them to the regional offices of jurisdiction.  Review the listing against the BDN and, if necessary, the claims file.



	(a)  If  SL 06 is not in the master record, enter SL 06 or initiate development.  If a veteran is on the list, the veteran is on the retired pay rolls.



	(b)  If SL 06 is in the master record but no adjustment has been made for the legislative increase, make the adjustment.  If the award is authorized into a cycle that ends on or before the 14th of the second month after the month of the legislative adjustment (e.g., February for a December 1st legislative adjustment), the adjustment may be made effective as of the effective date of the legislative increase.  See column 2 of the Compensation and Pension Schedule of Operations for the cycle cutoff date.  If you cannot authorize the award into a cycle that cuts off on or before the 14th of the second month after the month of the legislative adjustment, determine the effective date under par. 21.06d(2)(a).



	(c)  If SL 06 is in the master record and an adjustment to effect the legislative increase was authorized before the 1st of the second month following the month of the legislative increase (e.g., February 1st for a December 1st legislative increase), prepare another award repeating existing award lines for the purpose of electronically notifying the service department of the VA adjustment.  Check to make sure that the veteran's correct Social Security number is in the master record.



	(d)  If the veteran's award has been terminated, notify the service department of the termination and the reason for the termination.  If the termination is because of the veteran's death and a copy of the veteran's death certificate is of record, send a copy of the death certificate to the service department.   Be sure to furnish the veteran's Social Security number with the notification.



	i.  Retired Pay Coordinator.   Regional offices should consider appointment of a retired pay coordinator who would be the single point of contact in the Service Center for telephone inquiries to DFAS, which handles most retired pay accounts (par. 21.06c).  The retired pay coordinator could handle multiple retired pay inquiries with a single phone call and could develop expertise in retired pay matters.  The phone number for contacting DFAS, for questions regarding the military annuity of any claimant, whether live or deceased, is 1-800-321-1080.  Hours of operation are Monday through Friday, from 7:00 a.m. to 7:30 p.m. EST.  This number is busiest on Mondays and the first days of the month.  The caller will get a 45-second recorded message.  At any point during the message, the caller may dial “6” to talk to a Customer Service Representative (CSR).   The CSR should always give his/her name.  









21-II-7
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VARO personnel should prepare a VA Form 119, Report of Contact, listing the date, time, contact person, and results for each attempt made to secure information.  For security purposes, in order to confirm the identity of a caller, the CSR may at times choose to return a call rather than answer questions directly.  



For non-routine cases (such as a break in SBP entitlement due to remarriage), the call center will forward the inquiry to its Operations Department, which will respond to the VARO within three working days.



For SBP cases, please ensure that the CSR is given the following information:



Name of deceased veteran and Social Security number

Name of widow/widower and Social Security number

Award period(s) and rate(s)



If VARO employees encounter any problems, they should contact Joe Miller, Office of Resource Management, at (202) 273-7309.



21.08  REDUCTION UNDER 38 CFR 3.551



	a.  General.  Retired pay is not subject to reduction during the veteran's hospitalization.  If a veteran is hospitalized and has waived a portion of retired pay to receive Section 306 or Old Law pension, take award action under 38 CFR 3.551.  The service department will make the appropriate adjustment to retired pay based on the generated data transaction.  The service departments will notify VA of changes in the veteran's hospitalization status if they receive such information first.  The reciprocal action ensures that the veteran will receive his or her full entitlement, but not in excess thereof, on each benefit under 38 U.S.C. 5305.



	b.   Notice to Service Department



	(1)  Old Law Pension Reduced.  Furnish a locally generated letter showing the rate and effective date immediately prior to the 38 CFR 3.551 reduction.  Provide the reduced rates and effective dates from the award data, through the first future, with the information "Withholding Under 38 U.S.C. 5503(a)(1) - Hospitalized Over 6 Months."  The service department will not adjust retirement pay.



	(2)  Old Law Pension Restored to Full Rate.  If Old Law pension reduced under 38 CFR 3.551(b) is restored under 38 CFR 3.556, notify the service department of this action by locally generated letter showing the full rate of entitlement as restored from the date of reduction.  Otherwise, for an incompetent veteran, show the date of departure from the hospital.  See 38 CFR 3.556(a)(1).  Show the explanation, "Hospitalization terminated __________."
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SUBCHAPTER III.  VA/DOD/DOT RECONCILIATION



21.11  VA/DOD/DOT RECONCILIATION



	a.  General.  VA, DOD (Department of Defense) and DOT (Department of Transportation) conduct reconciliations of military retirees and the VA master record file.  Reconciliation tapes are produced quarterly at the Hines BDC and are submitted to the DMDC (Defense Manpower Data Center) for processing.



	b.  Errors in Retired Pay Records.  The military finance centers review cases identified by the DMDC as apparent discrepancies.  If it appears that finance center records are in error, the finance center sends a locally produced numbered form entitled "DOD/DOT/VA RECONCILIATION INFORMATION REQUEST," to the regional office of jurisdiction.  Carefully review this form to determine the exact information requested.  Promptly furnish all such information to the military finance center.



	c   Payment Rates.  As a result of these reconciliations, often military finance centers request retroactive rates of payment.  Furnish rates of payment for ALL periods requested.



	d.  Requests for Signed Waivers.  Submit signed waivers (VA Form 21-651 or 21-526, containing the veteran's signature and waiver statement) with the information requests if needed by the finance center.



NOTE:  VA Form 21-526e has been rescinded, but waivers previously accepted on that form are still valid.



	(1)  Waiver of Record.  For those cases in which the signed waiver is on file, attach a copy of the signed waiver to the information request and return it to the finance center.



	(2)  Waiver Not of Record.  For any case in which compensation was awarded without a waiver in file, send VA Form 21-651 to the veteran for completion using a locally generated letter of explanation.  Provide full due process notification including potential adjustment dates and amounts of any possible overpayments.  Establish a 65-day control.  On receipt of the signed VA Form 21-651 or at the expiration of the control period, take action to adjust or terminate the award, as appropriate.  Notify the finance center of the action taken in each case; advise the finance center if a signed VA Form 21-651 cannot be obtained from the veteran.  Maintain the control until final action is taken and final reply is made to the finance center.



	e.  "No Record" Cases.  Letter requests are often sent to the regional offices showing only the veteran's name and Social Security number as identifying data.  Many of these cases cannot be identified through BIRLS based on this limited information.  Return "no record" information requests with a cover letter explaining that a VA record has not been located on the basis of the identifying data furnished.  In the cover letter, request additional data, especially the VA file number, if it is of record and different from the Social Security number, so that a further search can be made.  If a request for information is submitted on the special DD form and the cases cannot be identified through BIRLS, check block 4 in section II and return the form to the finance center.



	f.  Errors in VA Records.  The finance center will send locally generated letters to the regional office of jurisdiction identifying any apparent discrepancies that exist in VA records.  Discrepancies noted will include:



	(1)  Cases not shown on VA tapes furnished to the finance center due to apparent omission of SL code 06.



	(2)  Cases shown as retired pay in VA records (SL code 06) although the veterans have been removed from retired pay records as fit for duty or discharged with disability severance pay.  The finance center will indicate the amount of severance pay and the disabilities for the latter cases.
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	(3)  Discrepancies in Social Security numbers.



	g.  Notice to Finance Centers.  Take prompt corrective action on apparent discrepancies.  In ALL cases, inform the finance centers of the corrective action.



	h.  Reporting Requirements.  A consolidated report of all actions taken is required.  RCS 20-0254 is assigned.  Send the report to VA Central Office (213B).  The date the report is due varies from year to year.  Annually, 213B will notify the regional office of the date the report is due.  The report format is shown in figure 21-2.



	i.  Reconciliation With Active Reservists.  The VA/DOD/DOT reconciliation tapes are used to conduct reconciliations of the VA master record file with the Reserve Components Common Personnel Data System (RCCPDS) record.  The records of individuals in receipt of compensation and identified as active Reservists are compared with Reserve component records at the military finance centers.  See figure 21-3.  Information regarding the drill-pay match can be found in M21-1, Part IV, Chapter 20, Subchapter V.
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VA-DOD   Cycle   Exchange



		FIELD					NUMBER OF POSITIONS



		Name						4

		Blank						3

		Veteran's SS Number				9

		Blank						1

		Branch of Service				1

		Veteran's SS Number Verified			1

		VA File Number					9

		Payee Number					2

		Station Number					2

		Transaction Code				2

		Processing Month				2

		Processing Cycle					1

		Master Record Type				1

		Blank						1

		Prior Gross Amount				6

		Prior Net Amount				6

		Prior Date					6

		Prior Gross Amount				6

		Prior Net Amount				6

		Prior Date					6

		Prior Gross Amount				6

		Prior Net Amount				6

		Prior Date					6

		Current Gross Award				6

		Current Net Award Amount			6

		Date						6

		Reason Code					2



		Date of Death					6

		Reservist Indicator				1

		Special Law Code 06 or 08			2

		Competency Code				1

		Special Law Code 01				2



		*Pay Grade					2

		*Payee SSN					9

		*Payee SSN Verified				1

		*Veteran's Name					4

		Blank						5



*The last fields, including pay grade, payee SSN, payee SSN verified and veteran's name, are for payee 10 cases only.





Figure 21-1.  VA-DOD Cycle Exchange Format
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RCS 20-0254 (sample)

VA/DOD/DOT Reconciliation



Station:(name)								Date: (date  prepared)



1.	a.  Total Cases Received for Review:					257

	b.  Transfer-in Cases:							6

	c.  Transfer-out Cases:							3

	d.  Adjusted Total Cases:							260



2.	a.   Number of Cases Containing Identification Discrepancies				166

	b.  Erroneous SSN:								98

	(1)	Erroneous SSN in VA Record:						66

	(2)	Erroneous SSN in DOD Record:						32

	c.	Errors Involving SL06:							104

	(1)	SL06 in VA Master Record for Retiree:					94

	(2)	SL06 in Master Record (Veteran removed from retired

		status or never in retired status)						10

	d.	Erroneous Branch of Service in Master Record:				28



3.	a.	Payment Discrepancies:							62

	b.	VA Benefits Awarded - No DOD Offset:					48

	c.	VA Benefits Awarded Exceed DOD Offset:					10

	d.	VA Benefits Awarded Less Than DOD Offset:				4



4.	a.	Overpayment Cases							40

	b.	VA Error Resulting in Overpayment:					36

	c.	DOD Error Resulting in Overpayment:					4



5.	VA Overpayment Amount Total:							$4,386





Figure 21-2.  RCS 20-0254
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Tape Layout for Annual VA/DOD/DOT Reconciliation



Field Description				Positions		Data



Blanks					1-3			Blank

Name of Person Entitled			4-7			First 4 positions of surname of 									person entitled (F.I. 005)

Blanks					8-10			Blank

Veteran's SSN				11-19			F.I. 204

Blank					20			Blank

Branch of Service			21			F.I. 053

Vet SSN Verification Ind.			22			F.I. 048

File Number				23-31			F.I. 002 Straight sequence

Payee Number				32-33			F.I. 003

Station Number				34-35			F.O. 009

Transaction Code			36-37			Numeric, no modifier

Processing Month			38-39			Numeric equivalent

Processing Cycle				40

Master Record Type			41			F.I. 004

Blank					42			Blank

Amount (Prior)				43-48			From most recent prior-gross 									award if it is greater than zero,

								else total of prior net award, prior 									recoupment and prior PFOP.  									Blank if no prior

Effective Date (Prior)			49-54			Effective date of above

								prior amount, or blank.

Amount 1				55-60			Net award amount in current 									award no withholding or gross

								amount from segment if 										withholding or blank

Effective Date 1				61-66			Current award date, or blank

Reason Code 1				67-68			Reason code from current award

Blanks					69-92			Blanks

Active Reservist Ind.			93			F.I. 187

Special Law Code 06/08			94-95			F.I. 043 or F.I. 066 is equal to 06 									or 08; otherwise leave blank

Competency Code			96			F.I. 063 (Payee 00 only)

Special Law Code 01			97-98			F.I. 043 or 066, if equal to 01; 									otherwise leave blank

Withholding Indicator			99			One (1) if there is a type 1 									withholding, otherwise, leave 									blank

Pay Grade				100-101			F.I. 090 (payee 10  only)

Payee's SSN				102-110			F.I. 214 (payee 10  only)

Payee SSN Verification Ind.		111			F.I. 046 (payee 10  only)

Veteran's Name				112-115			First 4 positions of

								surname of veteran

								(F.I. 084)-payee 10  only



Blanks					116-120			Blanks



Figure 21-3.  Reconciliation Data Record Format
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